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ADJUDGED  IN 
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OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUxVRY  TERM,  1872. 


Abraham  O.  Zabriskie,  Esq.,  Chaxcellob. 


Amzi  Dodd,  Esq.,  Vice-Chancellor. 

Wheeler  and  Green  vs.  George  Kirtland  and  others. 

Wheeler  and  Green  vs.  John  Kirtland  and  others. 

G.  W.  Kirtland  vs.  John  Kirtland  and  others. 

1.  If  a  man,  when  insolvent  or  in  debt,  advances  money  as  a  gift  to  his 
wife  or  her  father,  they  being  at  the  time  ignorant  of  the  indebtedness  or 
insolvency,  and  the  donee  receives  the  money  in  good  faith,  supposing 
that  the  donor  was  perfectly  solvent  and  that  the  gift  could  not  injure  his 
creditors,  present  or  future,  and  was  not  intended  for  such  purpose,  and 
purchases  property  or  enters  into  business  with  the  money,  but  afterwards, 
upon  learning  of  the  embarrassment  of  the  donor,  pays  him  back  in  full 
the  amount  received,  there  is  no  fraud  in  such  transaction,  or  any  other 
ground  to  infer  or  create  a  trust  for  future,  or  even  existing  creditors,  in 
the  property  purchased  and  its  advance,  or  in  the  profits  of  the  business, 
after  the  money  is  returned,  or  even  while  it  is  kept  in  good  faith. 

2.  A  trust  is  held  to  result  by  operation  of  law,  where  one  purchases 
land  with  his  own  money  and  takes  the  conveyance  in  the  name  of 
another ;  in  such  case  the  title  is  deemed  to  be  in  trust  for  him  who- 
advanced  the  money. 
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.S.  If  one  piirehases  land,  ami  takes  the  title  in  the  name  of  his  wife  or 
chihl,  it  will  be  held  to  be  a  si'ttlement  on  the  wife  or  an  atlvaneement  to 
the  child,  unlej*s  it  is  shown  to  have  been  otherwise  intende<l,  and  no  trust 
will  result.  Hut  in  such  ease,  if  the  i>urchaser  takes  the  deed  in  the  name 
i)i  his  wife  or  child  for  the  puri>ose  of  defrauding  or  delaying  creditors, 
and  not  for  the  purjHise  of  making  a  settlement  or  advancement,  a  trust 
will  result  to  the  i»urchaser,  and  the  land  be  liable  to  his  debts. 

4.  AVhen  the  person  to  whom  the  conveyance  is  made  makes  the  bargain 
for  the  i)urchase  for  his  own  benefit,  and  obtains  j)art,  or  even  the  whole  of 
the  purchase  money  from  another,  who  knows  that  it  is  to  be  paid  for  a 
conveyance  to  the  grantee  for  his  own  benelit,  no  resulting  trust  can  arise. 

•*).  "Where  a  wife  jnirchases  real  estate  for  her  own  benelit,  and  the  pur- 
chase is  understiMHl  to  be  made  for  that  purjxise  by  the  husband,  and  Jk* 
advances  the  nnmey  therefor  as  a  gift,  no  resulting  trust  is  thereby  creatcnl 
in  him  for  the  benefit  of  his  creditors. 

6.  When  the  person  to  whom  the  conveyance  is  made  pays  part  of  the 
purchase  money,  no  tnist  results  to  any  one  who  advances  the  residue, 
unless  the  part  of  the  purchase  money  paid  by  him  in  whose  favor  the 
resulting  trust  is  sought  to  be  enforced,  is  shown  to  have  been  paid  for 
some  siH'cilic  part  or  distinct  interest  in  the  estate,  for  some  aliquot  ]>art. 
A  general  contributi(m  of  a  sum  of  money  toward  the  entire  i)urchase  is 
not  sufficient. 

7.  A  mortgage  given  by  a  husband  to  a  tnistee  for  his  wife,  after  he  had 
become  a  member  of  a  firm  of  which  she  had  gone  out,  to  secure  to  her 
the  capital  which  she  had  contributed  to  the  firm,  but  which  had  become 
insolvent  before  she  left  it,  is  void  as  against  creilitors  of  the  firm. 

5.  A  mortgage  given  by  a  father  to  seizure  to  a  son,  money  of  the  son 
used  by  the  father  in  the  business  of  the  firm,  though  given  when  the  firm 
was  insolvent,  is  valid. 

9.  Mortgage  reforme<l,  by  substituting  "heirs"  for  "successors,"  it  hav- 
ing been  the  evident  intention  to  mortgage  the  fee.  Such  reformation  will 
not  affect  a  subse<picnt  judgment,  the  reconl  of  the  mortgage  being  the 
only  notice  at  the  entry  of  the  judgment,  and  that  notice  being  <»f  a 
convevance  for  life  only. 


Those*  thrw  suits  wore  brought  on  for  final  hoarinjj: 
together,  each  uj>on  bill,  answer,  replication,  anil  prools. 

AVhei4er  and  Grwn,  the  complainants  in  the  first  two  suits, 
had,  on  the  16th  day  of  December,  18(j9,  recovered  judgment 
in  the  Supreme  Court  of  the  state  agtiinst  the  defendants, 
George  Kirtland  and  John  Kirtland  (who  had  Ix^en  partners 
under  the  name  of  Kirtland  &  Co.,)  for  $68,246.  By  an 
execution  on  this  judgment  they  had  levied  ui)on  a  lot  of 
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land  of  .six  and  one-half  acres,  in  Onmge,  kno^vn  as  the 
Ilalsted  homestead,  the  title  to  whieh  was  in  the  name  of 
Emily  G.  Kirtland,  the  wife  of  George  Kirtland ;  and  on  a 
tract  of  land  and  messuage,  the  property  of  John  Kirtland, 
also  in  Orange,  encumlxired  by  two  mortgages  to  George  AV. 
Kirtland,  one  for  $4000  in  his  own  right,  and  one  for  $75  to 
him  as  trustee  for  Catharine  Kirtland,  the  wife,  and  Jared  T. 
Kirtland,  the  son  of  John  Kirtland,  and  by  a  judgment  con- 
fessed by  John  Kirtland  to  George  W.  Kirtland,  in  Essex 
County  Circuit  Court,  for  $16,714.42. 

The  bill  in  the  first  suit  seeks  to  have  the  judgment  of  the 
complainant  declared  a  lien  on  the  Halsted  homestead,  on  the 
ground  that  the  same  was  purchased  and  paid  for  by  George 
Kirtland  out  of  the  assets  of  the  firm  when  insolvent,  and 
the  title  taken  in  the  name  of  his  wife  to  protect  it  from  the 
debts  of  the  firm,  and  to  hinder  and  defraud  their  cre<litors. 

The  bill  in  the  sec»ond  suit  alleges  that  the  mortgage  held 
by  George  W.  Kirtland  on  the  premises  of  John,  as  trustee 
for  Catharine  and  Jared,  was  voluntary,  and  given  without 
cimsideration  when  John  Kirtland  and  his  firm  were  insol- 
vent, and  seeks  to  have  it  declared  fraudulent  and  void  as 
against  the  complainants  and  their  judgment. 

The  third  suit  is  by  George  W.  Kirtland  to  foreclose  his 
mortgage  for  $4000,  and  his  mortgage  as  trustee.  It  also 
seeks  to  have  that  mortgage  reformed  by  correcting  a  mistake 
of  the  scrivener  who,  in  drawing  it,  had  substituted  the  word 
"successors"  for  "heirs,"  after  the  name  of  the  mortgagee,  in 
the  granting  clause ;  and  further,  to  have  the  amount  due  on 
his  judgment  made  out  of  the  sale  of  the  mortgaged  prem- 
ises. The  defendants,  Wheeler  and  Green,  contest  the  bona 
fides  and  validity  of  both  these  mortgages,  and  of  the  judg- 
ment, and  allege  that  they  are  all  without  consideration,  and 
intended  to  delay  and  defeat  creditors. 

Mr.  B.  Williamson,  for  Wheeler  and  Green. 

Mr.  C,  Parker,  for  the  Kirtlands. 
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The  Cpiancellor. 

I  shall  first  consider  the  question  with  Emily  G.  Kirtland, 
as  to  the  Halsted  homestead.  She  was  tlie  danghter  of  M.  O. 
Halsted,  an  old,  respectable,  and  wealthy  resident  of  Oran<ro, 
who  had  lived  on  this  property  for  more  than  forty  years. 
Emily  had  been  born  there,  and  had  resided  on  it  nntil  she 
was  marrieil  to  Geortj^e  Kirtland,  in  September,  18G3,  and 
still  continues  to  reside  there.  She  continucnl,  after  her  mar- 
riage, to  reside  there  in  the  family  of  her  parents  until  March 
5th,  1864,  when  the  place  was  (*onveved  to  her  in  fee  by  her 
father ;  after  that,  she  and  her  husband  conducted  the  estab- 
lishment, and  her  father  and  mother  boarded  with  them. 
For  some  time  before  her  marriage  her  father  had  talked  of 
selling  this  plaw,  and  asked  S2o,000  for  it.  In  the  winter 
after  her  marriage,  and  for  some  two  months  before  the 
conveyance,  she  had  been  bargaining  with  her  father  for  the 
purchase  of  this  place,  and  ccmcludeil  the  bargain  for  the 
price  of  $25,000,  of  which  §5000  was  to  be  paid  by  charging 
it  as  an  advancement  to  her,  and  $20,000  was  to  be  paid  in 
cash.  This  sum  was  advanced  by  her  husband  by  a  check  of 
his  firm  for  that  sum,  intended  as  a  gift  to  her.  She  was  the 
only  remaining  daughter  or  child,  the  others  having  been 
previously  married.  Her  father  gave  her  the  furniture  in 
the  liouse.  Mr.  Halsteil  never  drew  the  mon(»v  for  which 
the  check  was  given,  or  use<l  it  in  any  way,  but  handed  it  the 
next  morning  to  George  Kirtland,  who  took  it  back  to  the 
firm,  giving  Mr.  Halsted  credit  in  their  books  for  the 
amount,  §20,000.  The  firm  from  time  to  time  bought 
l>onds  for  Mr.  Halsted  to  that  amount,  their  business  being 
that  of  bankers  and  stock  and  exchange  brokers  in  the  city 
of  New  York.  These  bonds  were  left  with  Kirtland  iV:  Co., 
and  were  used  by  them  as  collaterals  for  raising  money,  under 
an  understanding  with  Mr.  Halsted.  On  the  10th  day  of 
November,  18G4,  Kirtland  &  Co.  failed,  and  stopped  pay- 
ment, and  on  the  25th  made  an  assignment  of  their  New 
York  assets  for  the  benefit  of  certain  creilitors. 

On  the  24th  day  of  November,  1864,  two  weeks  after  the 
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failure,  Mr.  Halsted  advanced  on  a  mortgage  of  the  home- 
stead §14,000,  which  was  handed  over  to  George  Kirtland 
for  the  payment  of  the  debts  of  the  firm,  and  on  the  4th  of 
November,  1865,  he  loaned  $6000  more  on  a  second  mort- 
gage on  the  same  property,  which  was  handed  to  George  for 
the  same  purpose.  These  sums,  or  by  far  the  greater  part  of 
them,  were  used  in  paying  the  debts  of  the  firm,  part  in 
paying  a  debt  for  which  ?  10,000  of  Mr.  Halsted 's  bonds 
were  pledged,  part  in  payment  of  a  debt  for  which  $17,000  of 
borrowed  Tennessee  bonds  had  been  pledged,  and  the  rest  for 
other  debts. 

Mrs.  Emily  G.  Kirtland  retained  possession  of  her  home- 
stead, and  the  lands  having  risen  much  in  value,  sold  different 
parcels  of  it  for  large  prices,  and  with  these  moneys,  and  the 
amount  which  came  to  her  as  her  share  of  the  estate  of  her 
father,  who  died  in  1866,  being  about  $20,000,  she  has  nearly 
paid  off  the  mortgages.  The  judgment  of  AVlieeler  and 
Green  in  this  state  was  obtained  more  than  five  yeare  after 
the  failure,  and  after  these  sales  and  payments. 

The  above  statement  of  facts  is  the  conclusion  to  which  I 
have  arrived  from  consideration  of  the  testimony,  and  is  fully 
establishe<l  by  the  evidence. 

I  shall  assume  it  also  as  established  by  the  evidence,  that 
the  firm  of  Kirtland  &  Co.  were,  on  the  oth  of  March,  1864, 
largely  insolvent,  although  upon  this  point  there  is  contra- 
dictory testimony.  I  shall  also  assume  that  George  Kirtland 
knew  of  the  insolvency.  He  denies,  under  oath,  that  the  firm 
wtus  then  insolvent,  or  that  he  thought  that  it  was ;  and  his 
ignorance  of,  and  incapacity  for  business  displayed  in  his 
testimony,  if  not  simulated,  is  so  great  that  perhaps  I  should 
credit  him  as  to  his  belief. 

It  is  shown  to  my  satisfaction  that  his  wife  Emily  and  her 
father  did  not  know  of,  or  suspect,  the  insolvency  of  the  firm 
at  the  advance  of  the  $20,000.  His  wife  supposed  he  was 
wealthy  and  doing  a  good  business.  This  is  shown  by  her 
responsive  answer  and  testimony,  and  confirmed  by  the  fact 
that  the  complainants,  Wheeler  and  Green,  and  other  dealers 
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who  tnistwl  them  with  millions,  treated  and  dealt  with  tlujin 
as  responsible  and  wealthy.  A  youn*::  wife  could  not  Ik* 
supposed  to  suspec^t  her  husband  in  matters  as  to  which  she 
saw  experts  in  business,  not  related  by  blood  or  aifinity, 
trusting  him  with  such  auKMints.  There  is  no  reason  to 
doubt  her  testimony.  That  upon  the  failure,  two-thirds  of 
th(»  advanci*,  and,  within  a  year  after,  the  residue  of  it,  was 
repaid  by  the  wife  to  the  firm  from  whom  it  was  taken,  is 
established  and  not  disputcxl. 

A\Mi(»cler  and  Green  were  crcnlitors  of  the  firm  at  the  time 
the  $2U,0()0  was  advanced.  The  firm  were  their  bankeis; 
they  deposited  their  moneys  with  them,  and  drew  for  them 
as  needed.  Tlieir  account  was  verv  active;  the  debt  due  to 
them  from  the  firm  at  its  failure  was  not  the  same  debt  as 
was  due  at  the  advance  to  SIi-s.  Kirtland.  It  mav  be  that 
there  was  a  time  when  their  ac<H)unt  was  overdrawn,  and 
the  firm  ow(h1  them  nothinj^.  But  as  at  its  failure,  it  owcmI 
them  over  §40,000;  a**  the  dealing  was  c<Mitinuous,  and  the 
(n'crdnift,  if  any,  accid(»ntal,  I  shall  assume  their  rights  to  be 
the  same  as  to  this  property,  as  if  some  indebtedness  to  them 
had  continuc<l  from  the  advance  to  the  failure. 

The  (piestion  then  presented  is  this :  if  a  man  when  ins(»l- 
vent  or  in  debt,  advances  money  as  a  gift  to  his  wife  (»r 
his  son,  thev  Ikmu;;  at  the  time  iy-norant  of  the  indebted- 
nc^s  or  insolvency,  an<l  they  purchase  property  or  enter  into 
business  with  this  money,  but  afterwards,  upon  learning 
of  the  embarnissmcnt  of  the  donor,  pay  back  in  full  the 
amount  i*eceived,  does  this  transaction  impress  the  proj>erty 
purchased,  or  th(»  profits  of  the  .business  in  which  they 
cngagtMl,  with  such  an  indelible  trust  for  criMlitors  that  at 
anv  distance  of  time  afterwards  the  crtMlitoi's  can  claim  the 
property  purchased  and  its  advances,  or  the  prolits  ma<Ie  in 
such  business,  both  l)efore  and  after  refunding  the  advance? 

I  am  of  opinion  that  if  the  donee  in  such  case  received 
the  money  in  goo<l  faith,  supposing  that  it  was  advancetl  by 
a  person  i)erfc»ctly  solvent,  and  that  the  gift  could  not  injure 
his  ereditoi*s,  present  or  futiu'c,  and  was  not  intendcnl   for 
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such  pur[)osc,  and  the  amount  is  afterwards  repaid  in  full  to 
the  source  from  which  it  was  received,  there  is  no  fraud  or 
other  ground  to  infer  or  to  create  a  trust  for  future  or  even 
existing  creditors,  in  the  profits  of  the  business  or  advance  of 
the  property  after  the  money  is  returned,  or  even  while  it  is 
kept  in  good  faith.  There  is  no  privity  or  confidence 
between  the  donee  and  the  creditor,  or  any  other  thing  out  of 
which  a  trust  can  arise.  Fraud  may  create  a  trust ;  but  here 
is  in  the  donee  neither  actual  nor  legal  fraud. 

I  have  no  doubt  that  a  voluntary  conveyance  or  gift  of 
property,  made  at  this  time  by  Kirtland  to  his  wife,  even  if 
received  in  perfect  good  faith,  would  have  been  void  as 
against  his  creditors.  If  the  gift  had  been  in  money  she 
could  have  been  compelled  to  repay  it;  but  if  it  had  been 
repaid  or  refunded  before  a  creditor  obtained  a  judgment  or 
other  lien,  she  could  not  again  be  compelled  to  pay  it  to  the 
creditor,  unless  the  payment  was  made  so  as  to  aid  her  hus- 
l)and  in  defrauding  creditors.  It  is  not  necessary  to  decide 
whether  if  the  money  had  not  been  repaid,  the  property  pur- 
chase<l  with  it  and  held  by  the  donee  would  be  in  trust  for 
creditors  beyond  the  amount  of  the  advance. 

The  rights  of  creditors  should  be  protected.  Xo  property 
of  the  debtor  should  be  allowed  to  be  conveved  awav  and  • 
held  bv  a  donee  without  consideration  or  in  trust  for  the 
debtor.  It  should  be  followcnl  in  whosesoever  hands  it  may 
Ix?,  except  that  of  a  bona  fide  purchaser  for  value,  and  given 
to  the  crcnlitor.  Beyond  this  the  creditor  has  no  right.  And 
there  are  other  persons  who  have  rights  to  be  protected  as 
well  as  creditors.  The  wife  or  son  of  one  who  has  been 
unfortunate  or  attempted  to  defraud,  should  not,  to  gratify  a 
feeling  of  vindictiveness  against  a  wrong-doer  with  wliom 
they  are  so  nearly  connected,  be  stripped  of  what  fairly 
belongs  to  them.  AVhen  the  creditor  has  his  three  thousand 
ducats  he  must  not  seek  for  the  penalty  of  the  pound  of 
flesh  or  for  a  single  drop  of  blood. 

There  can  Ikj  little  doubt,  from  the  great  rise  in  its  value 
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fe'incc,  that  tliis  property,  in  March,  1864,  wlien  it  was  con- 
veyed, Avas  worth  more  tlian  325,000.  At  that  time  the 
depressing  effect  of  the  first  yeai's  of  the  war  was  l)eing 
relieved.  The  increase  of  money  by  the  immense  circula- 
tion of  irredeemable  legjil  tender  notes  had  raised  the  money 
value  of  land  by  reducing  the  value  of  money,  and  if  this 
property  in  1860  was  worth  §25,000,  it  was  worth  much 
more  then.  The  price  of  $5000,  charged  by  a  father  to  a 
cherished  daughter,  was  very  likely,  to  his  knowledge,  below 
its  value,  and  the  conveyance  intended  as  a  favor  to  her.  It 
Avould  be  gross  injustice  to  take  from  that  daughter,  anxious 
and  uniting  with  her  father  to  preserve  the  home  of  her 
childhood,  all  the  benefits,  advantages,  and  profits  of  that 
purchase  above  the  naked  §5000,  and  hand  them  over  to  the 
creditors  of  her  husband,  to  whom  they  never,  in  law,  equity, 
or  right,  belonged. 

I  know  of  no  precedent  for  declaring  the  honest  recipient 
of  a  temporary  gift,  fully  returned,  a  trustee  for  the  Ix'nefit 
of  creditors.  The  only  precedent  I  find  for  declaring  such  a 
trust  is  where  the  property  was  purchascnl  by  the  husband 
himself,  and  the  deed  taken  in  the  name  of  his  wife — not  for 
her  benefit,  but  to  be  held  in  her  name  for  the  benefit  of  the 
'husband  to  defraud  his  creditors. 

A  trust  is  held  to  result  by  operation  of  law,  where  one 
purclnuics  land  with  his  own  money  and  takes  the  conveyance 
in  the  name  of  another;  in  such  case  the  title  is  deemcnl  to 
be  in  trust  for  him  who  advantred  the  money,  for  the  pre- 
sumption is  that  he  intended  to  i)urchase  for  his  own  benefit. 
8o  where  one  employs  an  agent,  and  furnishes  him  with 
money  to  purchase  land,  and  the  agent  j)urehases  the  land  with 
this  money,  and  takes  the  title  in  his  own  name,  a  trust 
results  for  the  principal ;  but  not  if  one  employcnl  as  an  agent 
])urchases  the  land  with  his  own  money.  But  if  one  j)urchases 
land  and  takes  the  title  in  the  name  of  his  wife  or  child,  it 
will  be  held  to  be  a  settlement  on  the  wife,  or  an  advance- 
ment to  the  child,  unlc»ss  it  is  shown  to  have  IxK^n  otherwise 
intended,   and    no   trust   will   result.     2   Stori/s   Eq,   Jm\, 
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§§  1201-1205;  Guthiie  v.  Gardnei-,  19  Wend.  414.  But  in 
such  case,  if  the  purchaser  takes  the  deed  in  the  name  of  his 
wife  or  child,  for  the  purpose  of  defrauding  or  delaying 
creditors,  and  not  for  the  purpose  of  making  a  settlement  or 
advancement,  a  trust  will  result  to  the  purchaser,  and  the 
knd  be  liable  to  his  debts. 

In  Belford  v.  CranCy  1  C,  E.  Green  265,  this  doctrine  was 
applied  by  Chancellor  Green,  and  a  trust  was  held  to  result 
for  the  husband,  and  the  land  held  liable  to  his  debts.  But 
it  is  put  by  the  Chancellor  on  the  ground  that  the  whole  of 
the  property  of  the  husband  was  put  in  the  name  of  his  wife 
to  place  it  beyond  the  reach  of  his  creditors.  He  says:  "The 
transfer  was  not  made  by  deed  of  settlement.  There  was  no 
declaration  of  a  purpose  by  the  husband  to  appropriate  a 
specific  portion  of  his  property  for  the  use  of  his  wife,  but 
the  pro|K?rty  from  time  to  time  was  purchased  in  the  name  of 
his  wife,  and  a  house  subsequently  erec*tcd  thereon  with  the 
means  of  the  husband.''  And  in  that  c«se,  as  the  Chancellor 
declared,  every  vestige  of  property  that  the  husband  owned 
was  in  the  name  of  his  wife;  and  it  was  held  that  "the  land 
having  been  purchased  with  the  money  of  the  husband,  there 
is  a  resulting  trust  in  his  favor.''  But  the  reasoning  of  the 
case  shows  that  had  the  land  been  purchased  with  a  specific 
sum  set  apart  for  a  settlement  upon  the  wife,  the  conclusion 
would  have  been  different.  The  gift  might  have  been 
declared  void  as  against  creditors,  but  no  trust  could  have 
resulted. 

In  Guthrie  v.  Gardner  the  same  doctrine  was  held  and 
applied  by  Chief  Justice  Nelson.  In  that  case  the  husband 
purchased  and  paid  for  the  land  and  took  the  deed  in  the 
name  of  the  wife,  for  the  avowed  purpose  of  keeping  the 
property  from  his  creditors ;  and  the  Chief  Justice  held  that 
it  was  perfectly  clear  from  the  facts  that  the  husband  had  no 
intent^  to  make  provision  for  his  wife,  and  a  resulting  trust 
arose  to  the  husband ;  that  the  fee  thus  passed  to  him,  arid 
was  subject  to  his  debts. 

But  this  is  not  a  case  of  a  purchase  made  by  a  husband  in 
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the  name  of  his  wife.  It  was  a  purchase  made  by  the  wife 
herself,  of  her  father,  of  the  family  homestead  for  lier  own 
benefit ;  she  herself  made  the  bargain.  I  fully  believe  her 
testimony  on  this  point.  She  got  from  her  husband  a  large 
part  of  the  purchase  money  which  she  paid  for  the  convey- 
ance. There  is  no  authority  for  the  creation  of  a  resulting 
trust  from  such  facts.  AVhen  the  person  to  whom  the  con- 
veyance is  made  makes  the  bargain  for  the  purchase  for  his 
own  l>enefit,  and  obtains  part,  or  even  the  whole  of  the 
purchase  money  from  another,  who  knows  that  it  is  to  be 
paid  for  a  conveyance  to  the  grantee  for  his  own  benefit,  no 
resulting  trust  can  arise.  Else  any  stranger  or  banking 
institution  that  advances  the  money  to  make  a  purchase  that 
turns  out  advantageous,  might  take  the  property  and  the 
profit  of  the  purchase  as  cedui  que  trud.  In  this  case  the 
purchase  was  made  by  Mrs.  Kirtland  for  her  own  Ix^nefit, 
and  was  understood  to  be  made  for  that  purpose  by  her 
father  and  her  husband.  The  $20,000  was  advanced  by  her 
husband  as  a  gift  to  her.  There  is  no  principle  or  authority 
on  which  this  c»an  be  declared  to  create  a  resulting  trust  in 
him  for  the  benefit  of  his  creditors. 

There  is  another  principle  that  will  prevent  in  this  case  a 
resulting  trust.  AVhen  the  person  to  whom  the  conveyance 
is  made  pays  j)art  of  the  purchase  money,  no  trust  results  to 
any  one  who  advances  the  residue  unless,  in  the  language  of 
Justice  Hoar,  in  McGowan  r.  McGowan,  "the  part  of  the 
purchase  money  j)aid  by  him  in  whose  lUvor  the  resulting 
trust  is  sought  to  be  enforced,  is  shown  to  have  been  paid  for 
some  specific  part  or  distinct  interest  in  the  estate — for  some 
aliquot  part,  as  it  is  sometimes  expressed."  He  declares  "that 
a  general  contribution  of  a  sum  of  money  toward  the  entire 
purchase  is  not  sufficient."  14  Gray  119.  To  the  sameeUcct 
are  the  decisions  in  Crop  v.  Xorton,  2  Atk,  74;  White  v. 
Carpenter,  2  Paige  240,  and  Sayre  v.  Townsend,  15  Wend, 
647.  The  do<*trine  is  commented  on  and  approved  in  Browne 
on  Fraudn,  §  86. 

In  this  case  there  was  no  intention  to  purchase  in  fifths. 
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nor  was  the  advance  intended  to  represent  four-fifths,  or  any 
aliquot  part  of  the  estate ;  it  was  the  intention  of  the  father 
to  convey  the  whole  estate,  upon  the  payment  of  §20,000  in 
cash,  and  to  charge  her  §5000  only  on  the  advancement,  even 
if  the  surplus  of  value  was  twice  that  sum. 

For  these  reasons  I  am  of  opinion  that  no  trust  by  reason 
of  any  fraud  of  Mrs.  Kirtland,  and  no  resulting  trust,  did 
arise  or  could  arise,  either  for  her  husband  or  his  creditors. 
And  even  if  it  was  a  case  on  which  a  resulting  trust  might 
have  arisen,  the  fact  that  the  whole  amount  advanced  was 
repaid  by  her  to  her  husband,  for  his  firm,  from  which  the 
money  was  taken,  and  accepted  by  them  four  years  Ix^fore  the 
complainants  acquired  any  lien  upon  the  property,  and  while 
the  partners  had  full  power  to  settle  their  own  affairs,  would 
have  released  the  property  from  the  trust.  If  she  had  given 
a  mortgage  to  the  firm  for  this  $20,000,  payment  in  18(>4  and 
18G5,  if  made  without  fraud,  would  have  discharged  it,  even 
although  the  partnei's  had  SipiandercHl  the  money  and  not 
applied  it  to  the  payment  of  debts. 

In  this  case  the  great  increase  of  vahie  has  accrued  since 
the  S20,0(K)  was  refundc^l  and  accepteil,  and  it  would  be 
gross  injustice  to  declare  that  the  creditors  of  her  husband 
were  entitled  t^)  this,  if  the  doctrine  of  trusts  had  required  it. 

The  view  I  have  taken  of  this  question  l)cing  on  the 
assumi)tion  that  AVheeler  and  Green  were  creditoi's  at  the 
time  of  the  advance  of  the  §20,000,  and  that  they  continued 
such  until  the  failure,  relieves  me  from  the  investigtition  of 
the  accounts  and  examinations  of  the  piles  of  firm  ledgers, 
and  accounts  exhibited  and  produced  to  show  that  the  debt  to 
them  at  the  time  of  tlie  advance  was  j)aid  off  and  discharged 
long  Ixifore  the  fiiilurc,  and  tliat  no  part  of  their  i)resent 
claim  is  for  any  debt  then  existing,  and  that  about  the  1st  of 
July,  18G4,  the  firm  for  a  jieriod  of  some  days  owed  them 
nothing— (juestions  not  without  doubt ;  and  also  from  discus- 
sing and  applying  the  question  of  law,  whether  an  advance 
made  to  a  wife  or  child  can  be  questi(med  by  a  subscfiuent 
creditor,  if  all  debts  existing  at  the  time  of  the  advancement 
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have  been  paid  and  settled,  and  there  is  no  actual  intent  bv 
the  advancement  to  defraud  subsequent  creditors. 

The  bill  against  Emily  G.  K inland  and  others  must  be 
dismissed. 

The  suit  against  Catharine  Kirtland,  Jareil  T.  Kirtland, 
and  their  trustee,  George  W.  Kirtland,  presents  a  difFerent 
question.  Catharine  Kirtland  was  a  partner  in  the  firm  of 
Kirtland  &  Co.  at  its  inception  in  1861 :  her  son  George  was 
the  other  partner.  She  advanced  $0200  as  capital ;  George 
advanced  the  small  amount  of  S247,  and  his  skill  in  the 
business.  John  Kirtland,  the  husband  of  Catharine  and 
the  father  of  George,  could  not  enter  the  firm,  as  he  >vas 
engaged  in  settling  up  the  affair^  of  an  insolvent  firm  of 
which  he  was  a  member.  His  wife  went  in  with  his  consent, 
and  put  in  S5200,  the  amount  of  a  Ic^cy  which  his  brother 
Jared  had  originally  bequeathcHl  to  him,  but  by  a  codicil  had 
given  to  his  wife,  evidently  l)ecause  of  the  risks  of  the  busi- 
ness in  which  John  A\*as  engaged.  In  January,  1864,  John 
having,  by  compromising  with  the  creilitors  of  his  former 
firm,  become  frtK*  from  his  embarrassments,  took  the  place  of 
his  wife  in  the  firm  of  Kirtland  &  Co.  She  went  out  of  the 
firm  and  he  went  in.  The  name  of  the  firm  was  unchanged, 
and  the  business  was  continueil  in  the  same  books,  on  which 
no  indication  of  the  change  ap|)eareil.  The  firm  appears  to 
have  lx?cn  insolvent  at  this  time.  John  paid  his  wife  nothing 
for  her  interest ;  he  gave  her  no  note  or  security,  and  made  no 
agreement  .to  pay  her.  No  promise  could  arise  by  implica- 
tion of  law,  as  her  interest  was  worth  nothing.  The  old 
firm  of  which  she  was  a  member  would  owe  her  nothing,  as 
her  capital  had  been  si)ent  and  the  firm  was  insolvent.  Had 
there  been  assets,  she  would  have  been  entitled  to  her  pro- 
})ortioii  of  the  capital  and  her  ecpial  share  of  the  profits. 

Had  John  Kirtland,  when  he  took  the  place  of  his  wife  in 
the  firm,  agreed  to  pay  to  her  for  her  interest  S5200,  and 
secured  it  by  note  or  mortgage,  although  the  interest  was 
worth  nothing  the  transaction  would  have  been  valid.  Neither 
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he  nor  his  property  were  then  liable  to  the  debts  of  the  firm, 
and  he  had  power  to  make  such  contract,  whether  provident 
or  improvident.  But  this  was  not  done.  The  capital  remained 
in  the  firm,  credited  on  the  books  as  capital,  and  in  no  other 
way.  A  Ixirgain  to  allow  her  to  withdraw  her  entire  capital 
in  cash  from  the  concern,  when  insolvent,  would  not  be  valid 
as  against  creditors.  A  new  credit  to  her  of  the  amount  of 
the  capital,  if  it  had  been  made,  would  not  be  legal  as  a 
means  to  effect  that  end.  In  November,  18G4,  John  having 
become  a  member  of  the  firm,  and  his  individual  projwrty  as 
well  as  his  partnership  property  being  liable  to  the  debts  of 
the  ffrm,  he  could  not  legally  encumber  his  property  to  secure 
to  his  wife  a  sum  which  neither  he  nor  the  firm  legally  owwl 
her — a  sum  which  she  having  contributed  as  capital  belonged 
to  the  creditors.  The  mortgage  to  George  AV.  Kirtland,  as 
trustee,  so  far  as  the  $6000  secured  for  Catharine  Kirtland  is 
concerned,  must  be  declared  void  as  against  the  complain- 
ants, AVheeler  and  Green.  But  it  is  valid  to  secure  the  sum 
of  $1500  to  Jared  T.  Kirtland.  This  was  his  money,  useil 
by  his  father  John,  in  the  business  of  the  firm.  It  was  a  just 
and  honest  debt  to  him,  for  which  John  Kirtland  could  give 
a  mortgage  or  other  security  to  give  him  preference  over 
other  creditors.  In  that  suit  there  must  be  a  decree  confirm- 
ing the  mortgage  to  George  AV.  Kirtland,  so  far  as  the  $1500 
secured  to  him  as  trustee  of  Jared  T.  Kirtland  is  concerned, 
and  declaring  the  same  void  so  far  as  relates  to  the  $6000 
secure<l  to  him  as  trustee  of  Catharine  Kirtland. 

This  view  disposes  of  every  question  about  which  there 
can  l)e  serious  doubts  in  the  third  suit  by  George  W.  Kirt- 
land for  foreclosure  of  his  mortgages,  except  the  reforming 
the  mistake  in  the  mortgage  to  him  as  trustee.  The  making 
that  mortgage  to  G.  W.  Kirtland  and  "his  successors,'' 
instead  of  "his  heirs,"  is  a  mistake  of  the  scrivener.  It 
was,  beyond  question,  the  intention  of  John  Kirtland  to 
mortgage  the  fee,  and  the  mortgage  must  be  reformed  by 
substituting  the  word  heirs  for  successors.  But  this  reform- 
ing will  not  affect  the  judgment  of  Wheeler  and  Green. 
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Tliere  was  no  other  notice  to  them  at  the  entn'  of  their 
judgment  than  the  record  of  this  mortgage.  That  gave 
notice  of  a  convevance  for  tlie  life  of  the  trustee.  If  a  mort- 
gage  is  by  mistake  given  for  SI 000  instead  of  §10,000,  and 
is  so- recorded,  a  subsequent  purchaser  auinot,  by  correcting 
such  mistake,  be  depriveil  of  property  which  lie  purchased 
on  faith  of  the  record.  The  advan<*e  of  the  S4000  bv  G.  W. 
Kirtland  to  his  brother  John,  for  which  the  note  was  given, 
secured  l>y  the  Hrst  mortgage,  is  established,  and  there  is  no 
evidence  to  throw  doubt  up(m  the  fact  or  the  bona  files  of 
the  mortgage  ;  and  the  judgment  for  SI 0,7 14.42  is  regular, 
and  not  impeached.  The  complainant  in  that  suit  is  efttitled 
to  a  decree  for  the  sale  of  the  mortgaged  premises;  the  several 
encumbrances  to  be  paid  out  of  it  in  the  order  of  their  dates, 
and  the  residue,  if  any,  to  be  paid  to  AVheeler  and  Green 
upon  their  judgment. 


Akers'  Executors  vs.  Akers  and  others. 

1.  The  residuary  clause,  after  giving  all  the  residue  of  the  real  and  per- 
Honal  estate  upon  the  death  of  the  testator's  wife,  to  his  six  children  by  name, 
e<iually  to  l^e  divided  between  them,  and  to  their  heirs  and  assigns  forever, 
concludes  with  these  words :  "  But  it  is  my  will  and  desire  that  the 
amount  so  bequeathed  to  my  daughters  above  named  shall  be  so  secured 
to  them  that  they  only  receive  the  benefit  on  the  portion  so  bequeatheil  to 
them,  and  that  their  receipts  be  requisite  to  draw  the  amount  of  interest 
due  them  on  the  amount  Wqueathcd  to  them,  interest  payable  half  yearly  ; 
at  their  decease  the  property  so  bequeathed  to  go  to  their  children  or  legal 
heirs."  Jlehfy  that  the  daughters  were  not  entitled  to  have  the  principal 
paid  to  them,  but  that  the  principal  of  each  daughter^  share  must  be 
invested  during  her  life,  and  the  interest  only  paid  to  her  half  yearly ;  and 
that  at  her  death  the  principal  goes  to  her  heirs,  and  for  that  end  must 
be  retained  and  kept  by  the  executors. 

2.  "Children"  will  not  be  construed  as  svnonvmous  with  "heirs," 
when  it  would  conflict  with  testator's  intention.  That  intention  will  be 
efTected  by  applying  the  word  "  children  "  to  the  personal  property,  and 
the  word  "  heirs  "  to  the  lands. 
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This  caiLse  came  on  for  hearinj^:  upon  bill  and  anh»wer.  The 
suit  was  brought  by  the  exwutors  to  have  a  construction  of 
the  will  of  their  testator,  and  for  directions  in  the  exwution 
of  their  trust.  The  defendants  claim  that  they  are  entitled 
to  have  the  principal  of  the  residue  of  the  personal  estate  paid 
over  to  them  immediatelv.  The  executors  have  doubts  of 
this,  and  are  advised  that  the  dau<j:htei*s  of  the  testator  are 
entitled  only  to  the  interest  on  their  respective  shares,  and 
tliat  the  principal  must  be  retained  by  the  executors  and  paid 
at  the  death  of  each  daughter  to  her  children.  The  will  is 
dalcil  February  2d,  185G.  The  sixth  clause  of  the  will  on 
which  the  question  arises,  after  giving  all  the  residue  of  his 
real  and  j)ersoual  estate,  upon  the  death  of  his  wife,  to  liissix 
children  by  name,  equally  to  be  dividcMl  l)etween  them,  and 
to  their  heirs  and  assigns  forever,  concludes  with  these  words : 
"  But  it  is  my  will  and  desire  that  the  amount  so  be(|ueathed 
to  my  daughters  above  named,  shall  be  so  secured  to  them 
that  they  only  receive  the  benefit  on  the  portion  so  bequeatheil 
to  them,  and  that  their  receipts  be  rc^juisite  to  draw  the 
amount  of  interest  due  them  on  the  amount  bequeathed  to 
them,  interest  payable  half  yearly ;  at  their  deci^asc,  the 
property  so  bequeathed  to  go  to  their  children  or  legid  heirs." 
The  residue  of  the  iKJi'scmal  estate  was  ascertainal  and  settled 
by  the  Orphans  Court  of  the  county  of  Essex,  at  the  allow- 
ance of  the  final  ac»count  of  the  exec*utors,  on  the  7th  of  March; 
1871,  to  be  $73,615.10.  One  of  the  sons  having  dicil  in  the 
lifetime  of  the  testator,  his  share  went  to  the  other  five  by  a 
provision  in  the  will,  and  each  of  the  three  daughters  is  entitled 
to  the  one-fifth  of  this  residue.  N(me  of  the  daughters  had 
children  at  the  making  of  the  will. 

J/r.  J,  W,  Taylor  J  for  complainants. 

Mr.  W.  S.  Whitehead^  for  defendants. 

The  Chancellor. 

This  will  is  inartificially  drawn.     The  draftsman   must 
have  been  ignorant  of  the  rules  oi  law.     But  he  has  dra\vu  \\, 
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SO  as  to  leave  little,  if  any,  doubt  as  to  the  intention  of  the 
testator.  No  one,  I  think,  c^n  read  the  elause  in  question 
without  seeing  that  the  testator  intended  that  the  prineipal 
of  eaeh  daughter's  share  should  be  invested  during  her  life, 
and  the  interest  only  paid  to  her  half  yearly,  and  that  on  her 
own  rec*eipt ;  and  that  at  her  death  the  principal  should  go 
to  her  heirs,  and  for  that  end  should  be  retaineil  and  kept 
from  the  dauii:hters  bv  the  executors. 

This  intention,  like  anv  intention  of  a  testator  elearlv 
shown  by  the  language  of  his  will,  nuist  be  followed  in  the 
construction  and  execution  of  the  will,  uidess  it  is  contrary  to 
the  settled  ruk»s  of  law.  The  law  will  not  permit  a  testator, 
however  clearly  he  intends  it,  to  create  a  perj)etuity  or  to 
entail  personal  estate. 

It  is  c^ontendeil  that  this  gift  to  each  daughter,  and  at  her 
death  to  her  children,  creates  an  estate  tail  in  her.  One  of 
the  resolutions  in  Wildes  crwr,  6  lirp,  17,  is  relied  on  for  this. 
I  think  counsel  has  misapprehended  the  resolution  relied  on, 
and  another  resolution  in  that  case  is  the  other  way.  The 
devise  in  that  case  was  to  Rowland  AVild  and  his  wife,  and 
after  their  decease  to  their  children. 

The  resolution  relied  on  for  the  defendants  is  this  :  **  If  A 
devises  land  to  B  and  his  children  <jr  issues,  and  he  hath  not 
anv  issue  at  the  time  of  the  devise,  the  same  is  an  estate  in 
tail ;  for  the  intent  of  the  devisor  is  manifest  and  certain  that 
his  children  or  issues  should  take,  and  as  immediate  devisees 
thev  cannot  take,  bet^ause  thev  are  not  in  rerum  natura,  and 
by  way  of  remainder  they  cannot  take,  for  that  was  not  his 
intent,  therefore  such  words  shall  be  taken  as  words  of  limita- 
tion as  much  as  children  or  issue  of  his  bodv  ;"  and  in  like  rdi^c 
it  had  been  adjudged  an  estate  tail.  A  second  resolution  is  this : 
"  If  a  man  devises  to  A  and  his  children  or  issue,  and  he  then 
have  issue,  then  his  exprc»ss  intent  may  take  effect  according  to 
the  rule  of  the  common  law ;"  and  therefore  in  such  case  thev 
shall  have  but  a  joint  estiite  for  life.  Tlie  third  resolution  was 
this :  "  That  if  a  man,  as  in  the  case  at  bar,  devises  land  to 
hasband  and  wife,  and  after  their  decease  to  their  children, 
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or  the  remainder  to  their  children,  in  this  case  although  they 
have  not  any  child  at  the  time,  yet  every  child  which  they 
>?hall  have  after,  may  take  by  way  of  remainder,  aa*ording  to 
the  rule  of  the  law  ;  for  his  intent  appears  that  their  children 
should  not  take  immediatelv,  but  after  the  decease  of  How- 
land  and  his  wife/' 

The  second  resolution  only  applies  when  the  gift  is  to  a 
man  and  his  children.  If  such  children  were  then  in  being 
they  would  take  jointly  with  their  father.  But  if  they  were 
not  in  being,  the  law,*  to  give  the  devise  effect,  construes 
children  like  heirs,  a  word  of  limitation.  But  it  is  carefully, 
in  the  other  two  resolutions,  distinguished  from  the  cases 
where  the  gift  was  to  the  children  after  the  decease  of  the 
parent,  as  in  this  case.  In  AVild's  (?ase  the  gift  to  children 
was  after  their  parents'  decease.  It  was  held  that  Wild  and 
his  wife  had  only  an  estate  for  life,  and  that  their  children 
took  only  an  estate  for  life,  and  not  an  estate  tail.  And  by 
the  third  resolution,  which  is  upon  a  proposed  case  just  like 
the  present,  w^here  the  children  were  born  after  the  will,  it 
went  to  every  child  born  afterwards  by  way  of  remainder, 
and  not  to  the  heir-at-law.  All  the  other  cases  relied  on  by 
counsel  in  support  of  this  position  are  upon  devises  like  that 
supposed  in  the  first  resolution  in  AVild's  case — that  is,  devises 
to  A  and  his  children — and  not  like  the  devise  in  this  case,  or 
the  devise  to  Wild  and  his  wife  for  life,  and  after  their  de- 
cease to  their  children.  The  resolutions  in  AVikVs  case  would 
make  this  gift  to  each  daughter  for  her  life,  and  at  her  death 
to  her  children  for  life  only ;  in  this  state,  by  statute,  the 
children  take  the  fee.  This  would  apply  to  both  real  and 
personal  property. 

It  is  further  insisted  that  the  word  heirs,  in  the  gift  over 
to  children  or  heirs,  being  a  word  of  inheritance,  must  create 
an  estate  in  fee  in  the  lands ;  and  in  the  personal  estate  coupled 
and  mixed  up  with  it  in  the  same  gift,  must  make  the  gift  in 
like  manner  absolute. 

I  will  assume  the  position  taken  by  Sir  John  Leach  in 
Malcolm  v.  Taylor ,  2  Rusa.  &  MyL  416,  in  a  judgment  after- 

VoL.  vui.  c 
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^\•a^ds  affirmed  by  Lord  Brougham  on  a  re-hearing,  that  "  it 
is  to  be  .supjKJsed  where  real  and  personal  estate  are  given  to- 
gether, tliat  the  testatrix  had  the  same  intention  with  res|)ect 
to  the  funded  projK^rty  and  the  real  estate. 

In  real  estate,  the  words  used  in  this  will,  (if  the  word 
children  is  expunged  or  considereil'  as  swallowed  up  in  the 
word  heirs  in  the  gift  over,)  would  not  give  a  fee  in  the 
lands.     It  would  have  had  that  effe<*t  under   the   rule  in 
Shelley's  (*ase;  but  since  the  act  of  1820,  incorporated  in  the 
present  act  of  descent  as  section  ten,  the  rule  in  Shelley's  case 
has  been  abolisheil  in  this  state,  so  far  as  devises  are  con- 
cerned.    In  1843,  a  gift  to  a  person  for  life,  and  at  her  death 
to  her  heirs,  would  give  a  life  estate  only  to  the  devisee,  and 
at  her  death  it  would  go  to  her  children  in  fee ;  and  this  in 
the  case  of  Den  d  Hopper  v.  Demared,  1  Zcib.  525,  was  de- 
termined to  Ikj  a  vestcil  estate  in  the  children.     The  words  of 
the  fourth  clause,  if  they  had  been  used  for  the  personal 
estate  only,  would  have  given  the  daughter  only  an  estate  for 
life,  and  the  limitation  over  would  have  taken  effect,  not 
being  too  remote  for  the  limitation  of  personal  estate.     If, 
because  real  estate  is  included  in  the  same  gift,  this  must 
have  the  same  construction  as  to  the  personal  as  to  the  real 
estate,  the  gift  is  for  life,  with  limitation  over  at  the  death  of 
the  life  tenant  to  her  children — ^a  limitation  allowed  by  the 
rules  of  law.     This  is  the  view  taken  in  2  Jarman  on  Wills 
506,  of  the  effect  of  the  English  statute  of  1837,  which  de- 
clares that  in  wills  of  persons  dying  after  that,  the  words 
"  dying  without  issue"  shall  be  taken  to  mean  dying  without 
issue  living  at  the  death  of  the  first  taker.     These  words,  in 
a  devise  over,  had  been  held  before  to  create  an  estate  tail  in 
lands  by  implication.     And  under  the  rule  that  words  which 
as  to  lands  would  create  an  estate  tail,  when  applied  to  per- 
sonal estate  would  make  the  gift  absolute,  because  it  could 
not  be  entailed — these  words,  in  a  limitatiqn  over  of  i>ersonal 
estate,  made  the  first  bequest  absolute.     The  learned  author  re- 
marks that  "  the  statute  will,  when  applied  to  personalty, 
operate  to  restrain  such  words  from  passing  the  absolute 
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interest,  and  also  to  bring  within  the  compass  of  the  rule 
against  perpetuities,  the  ulterior  bequest  depending  on  such 
contingency." 

The  act  of  1820  had  the  same  eiFect  upon  devises  of  real 
estate  here  that  the  English  statute  of  185?  did  there,  and 
should  have  the  same  reflected  effect  upon  gifts  of  personal 
estate  in  changing  the  application  of  the  abrogated  rules  to 
them. 

The  intention  of  the  testator  as  expn^ssed  is,  above  all 
things,  the  guide  of  the  courts  in  the  construction  of  the  will, 
and  the  courts  will  not  be  backward  in  taking  advantage  of 
anything  that  abrogates  an  iron  rule  of  law  preventing  the 
giving  effect  to  such  intention. 

But  there  is  no  reason  for  holding  that  in  this  case  the 
word  "  children  "  is  to  be  taken  as  synonymous  with  heirs,  or 
that  it  is  swallowed  up  by  it.  A  more  reasonable  construc- 
tion would  be  to  give  effect  by  applying  the  word  "  children  " 
to  the  personal  property,  and  the  word  "heirs"  to  the 
lands,  according  to  the  rule,  reddendo  singula  singulis.  Tlie 
word  "  heirs,"  when  applied  to  personal  property  alone,  is 
often  held  to  mean  the  legatees  in  the  will,  and  when  applied 
to  both  real  and  personal  estate,  to  mean  both  legatees  and 
devisees,  in  accordance  with  this  rule ;  and  if  it  had  been  the 
only  word  here,  this  meaning  could  be  given  to  it.  But  where 
both  are  used,  each  should  be  given  its  proper  effect,  by  ap- 
plying it  to  the  estate  to  which  its  settled  meaning  refers. 

Either  view  brings  to  the  same  conclusion.  The  daughters 
are  entitled  to  a  life  estate  only  in  the  personalty.  It  must 
be  invested  by  the  executors,  and  the  interest  of  eacJi  daugh- 
ter's share  paid  to  her  half  yearly  in  person. 
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Green  and  wife  vs.  Richards. 

1.  A  bill  by  a  husband  and  wife,  praying  performance  of  one  or  the 
other  of  two  agreement* — the  one  a  parol  agreement  made  with  the  hus- 
band, and  the  other  a  written  agreement  made  with  the  wife — both  for  the 
conveyance  by  the  defendant  of  the  same  premises  upon  the  same  terms, 
is  not  multifarious. 

2.  Such  bill  might  have  been  demurrable  for  a  misjoinder.  But  here 
the  error  is  not  such  that  the  court  will  refuse  relief  on  this  technical 
objection,  after  the  defendant  has  allowed  the  cause  to  proceed  to  hearing. 

3.  Taking  possession  of  the  premises,  under  a  parol  agreement  for  their 
conveyance,  is  such  part  performance  as  will  take  the  case  out  of  the 
statute  of  frauds,  and  support  the  suit  on  the  agreement;  part  payment 
will  not. 

4.  A  memorandum  endorsed  on  a  receipt,  &c.,  as  follows:  "This  is  to 
show  that  I  agree  to  sell  to  Mrs.  G.  house  and  lot  No.  71  Ferry  street,  for 
the  sum  of  $2500,  and  that  when  there  is  $500  paid,  and  the  back  rent,  I 
will  give  her  the  deed  and  take  a  mortgage  for  $2000.  [Signed.]  T.  E.  R.," 
is  a  contract  certain  and  definite,  except  as  to  whether  the  mortgage 
should  draw  interest  or  not.  But  there  being  no  agreement  for  time,  and 
the  purchaser  not  being  entitled  to  any  credit,  a  court  of  equity  will 
presume  it  to  have  been  the  intention  of  the  parties  that  the  mortgage 
should  he  made  payable  on  demand,  and  enforce  the  contract. 


Argued  on  final  hearing  upon  pleadings  and  proofs. 
Mr,  F,  StevenHf  for  complainant^;!. 
3Ir.  a  F.  Hilly  for  defendant. 

The  Chancellor. 

This  suit  is  to  compel  the  defendant  to  convey  to  the 
c»omplainants,  or  one  of  them,  a  .house  and  lot  in  the  city  of 
Newark,  as  specific  performance  of  agreements  entered  into 
by  him  with  each  of  them.  The  bill  sets  forth  a  parol 
agreement  made  by  the  defendant  with  Mr.  Green,  also  cer- 
tain acts  in  part  performance;  and  also  an  agreement  in 
\\Titing  afterwanls  entered  into  by  him  with  Mrs.  Green  for 
a  conveyance  of  the  same  premises  on  the  same  terms.     It 
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prays  performance  of  one  or  the  other.  The  bill  is  not  mul- 
tifarious. The  uniting  these  two  contracts  in  one  bill  may  be 
a  misjoinder,  and  the  bill,  if  it  had  been  demurred  to,  might 
have  been  held  bad.  But  in  this  case  the  error  is  not  such 
that  the  court  will,  after  the  defendant  has  allowed  the  cause 
to  proceed  to  hearing,  refuse  relief  on  this  technical  objection. 

By  the  statute  of  frauds  no  suit  can  be  brought  on  a  parol 
agreement.  But  courts  of  equity  have  long  held  that  it  is  a 
fraud  to  take  advantage  of  the  statute  after  the  other  party 
has  in  part  performed  the  agreement  so  that  he  cannot  be 
placed  in  the  same  situation.  And  under  this  doctrine  it  is 
settled  that  part  payment  is  not,  but  that  taking  possession  of 
the  premises  under  the  agreement  is,  such  part  performance 
as  mil  take  it  out  of  the  statute.  The  complainant  says  his 
possession  was  taken  imder  this  agreement,  and  testifies  to 
this  allc^tion  in  his  bill.  The  defendant  in  his  responsive 
answer,  under  oath,  says  that  it  was  not  under  this  agree- 
ment, but  under  an  agreement  to  let  the  premises  to  Green  at 
|20  per  month,  for  one  year,  and  that  he  would  at  the  end  of 
the  year  convey,  if  Green  did  for  that  time  continue  sober. 
He  denies  in  liis  answer  that  he  ever  made  the  agreement 
stated  in  the  complainant's  bill. 

There  is  no  evidence,  except  that  of  the  complainant,  to 
sustain  his  allegation.  The  answer  of  the  defendant  is 
corroborated  by  his  own  testimony,  and  sustained  by  the 
testimony  of  two  witnesses,  one  of  whom  heard  Green  state 
that  he  was  to  have  the  house  if  he  kept  sober,  but  had 
broken  the  restrictions  by  getting  drunk  at  Jersey  City.  He 
also  told  this  witness  and  another  that  he  paid  $20  a  month 
rent.  Neither  the  parol  contract  stated  in  the  bill,  nor  an 
entry  under  it,  is  proved.  That  contract,  being  denied  in  the 
answer,  must  be  shown  in  such  manner  as  to  avoid  the  effect 
of  the  statute  of  frauds.  It  is  not  so  proved,  and  no  relief 
can  be  had  upon  it. 

The  written  contract  with  Mrs.  Green  is  dated  May  9th, 
1868,  one  year  after  the  verbal  contract  with  Mr.  Green.  It 
was  endorsed  on  a  receipt  in  these  words :    **  Received  from 
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Mrs.  Catharine  Green,  $100  on  account  of  payment  on  house 
No.  71  Ferry  street.  Due  on  account  of  rent  to  date,  $120. 
Thomas  E.  Richards."  Endorsed. — "This  is  to  show  that  I 
agree  to  sell  to  Mrs.  Capt.  Green,  house  and  lot  No.  71  Ferry 
street,  for  the  sura  of  $2500,  and  that  when  there  is  $500 
paid,  and  the  back  rent,  I  will  give  her  the  deed,  and  take  a 
mortgage  for  $2000.     T.  E.  Richards." 

This  is  a  contract  certain  and  definite  as  to  the  subject 
matter ;  the  price  and  the  condition  precedent,  the  payment 
of  the  back  rent.  The  time  is  suificiently  certain  ;  it  is  when- 
ever the  back  rent  shall  be  paid  up  and  the  terms  of  payment 
complied  with,  which  makes  the  defendant  liable  to  perform 
on  demand,  within  a  reasonable  time.  Performance  was  de- 
manded within  a  year,  which  is  not  denied  to  be  within  a 
reasonable  time.  The  only  material  part  of  this  contract  that 
is  not  definite,  is  the  credit  to  be  given  on  the  mortgage,  and 
whether  with  interest  or  not.  A  mortgage  payable  at  the  end 
of  two  years,  without  interest,  would  be  a  literal  compliance 
with  this  contract. 

It  has  been  held  in  this  court,  when  one  of  the  terms  of 
a  sale  is  that  part  of  the  consideration  is  to  be  secured  by 
mortgage,  payable  at  a  time  to  be  fixed  and  agreed  upon  by 
the  parties,  that  the  contract  is  not  sufficiently  definite  to 
entitle  the  purchaser  to  a  decree  for  specific  performance. 
McKibbin  v.  Brown,  1  McCwier  13. 

It  was  also  held  in  Potts  v.  Whikhecul,  5  C.  E.  Green  65, 
that  when  a  contract  stated  tliat  credit  was  to  be  given  for  a 
certain  part  of  the  purchase  money,  but  the  lengtli  of  credit 
was  not  fixed,  nor  M'hethcr  it  was  to  be  with  interest,  the 
agreement  was  not  sufficiently  fixed.  The  same  doctrine  is 
acted  on  in  Nichols  v.  Willianis,  7  C.  E,  Green  63. 

But  in  those  cases  it  was  part  of  the  agreement  that  time 
was  to  be  given  for  payment.  That  time  was  a  material  part 
of  the  agreement,  and  it  was  left  undetermined.  Here  there 
is  no  agreement  for  any  time.  The  purchaser  is  not  entitled 
to  any  credit.  In  such  case  the  mortgage  should  be  made  pay- 
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nble  on  demand ;  and  it  is  the  duty  of  a  court  of  equity,  in 
onler  to  prevent  a  fair  and  just  agreement  from  being  defeated 
by  a  mere  technical  objection,  to  presume  that  such  was  the 
intention  of  the  parties,  and  to  give  the  agreement  that  con- 
struction. This  makes  the  written  agreement  certain  in  all 
its  parts. 

This  agreement  does  not  come  within  the  decisions  which 
hold  that  an  agreement  to  entitle  to  specific  performance  must 
be  mutual,  and  such  that  the  defendant  could  have  had  that 
remedy ;  these  decisions  themselves  are  controverted  and  con- 
flicting. But  they  do  not  apply  to  a  case  where  the  complain- 
ant has  paid  a  part  or  the  whole  of  the  consideration,  or  a 
consideration  for  the  defendant  signing  the  agreement ;  or  to 
cases  of  a  lease  for  years,  with  the  option  of  purchasing  dur- 
ing the  term ;  or  to  cases  where  the  contract,  by  its  terms, 
gives  to  one  party  a  right  to  the  performanc^e  which  it  does 
not  give  to  the  other.  Van  Dor  en  v.  Robinson ,  1  C.  E. 
Green  259.  In  such  erases  specific  performance  is  constantly 
decreed. 

In  this  case,  Richards  had  received  from  Mr.  Green  §100 
on  account  of  the  house  in  Ferry  street,  in  March,  1868, 
and  gave  a  receipt  in  those  words ;  and  the  receipt,  on 
which  the  agreement  is  endorsed,  is  on  acc^ount  of  pay- 
ment on  house.  $200  had  then  been  paid  on  this  purchase. 
The  complainants  demande<l  a  deed  before  bringing  suit,  and 
tendered  $500  in  cash,  and  a  bond  and  mortgage  for  $2000. 
I  think  the  evidence  shows  that  enough  rent  had  been  jwid 
to  make  the  $500  cover  all  the  money  due  in  cash.  It  does 
not  aj)pear  when  the  mortgage  was  made  jiayable.  But  the 
defendant  did  not  refuse  the  offer,  or  place  his  refusal  on  the 
ground  that  the  mortgage  was  not  according  to  the  agreement. 
He  refused  to  comply,  because  he  held  that  he  was  not  bound 
by  the  agreement. 

Mrs.  Green  is  entitled  to  relief  by  a  specific  performance. 
It  must  be  referred  to  a  master,  to  ascertain  what  amount  of 
back  rent  is  due  to  Mr.  Kichards,  at  the  rate  of  $20  per 
month,  he  paying  for  repaira  and  taxes.     And  upon  payment 
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of  the  arrears  of  rent  so  found,  if  any,  and  $500,  with  inter- 
est from  the  date  of  the  master's  report  on  the  arrears,  and 
paying  $2000  in  cash,  or  securing  it  by  mortgage  on  the 
premises,  payable  on  demand,  the  defendant  will  be  decreed 
to  convey  the  premises  to  Mrs.  Green. 


Freytag  vs.  Hoeland. 


1.  An  answer,  though  responsive  on  the  point  in  controversy,  sworn  to 
before  an  officer  in  another  state,  not  authorized  by  the  statutes  of  this 
state  or  the  rules  of  tliis  court  to  take  an  oath  to  an  answer,  has  no  weight 
as  evidence ;  it  must  be  treated  as  a  pleading  only. 

2.  When  the  controversy  is  as  to  the  fact  whether  a  deed  was  intended 
as  security  only,  the  burden  of  proof  is  on  the  grantor,  and  his  oath  against 
that  of  the  grantee  is  not  sufficient  to  change  a  deed  absolute  on  its  face 
into  a  mortgage. 

3.  But  where  the  mortgagee  admits  that  he  required  an  absolute  deed 
as  security  for  a  debt,  without  any  recital  to  show  what  the  debt  was,  and 
the  mortgagor  testifies  that  the  consideration  expressed  in  the  deed  was 
the  debt  it  was  intended  to  secure,  the  burden  of  proof  is  on  the  mortgagee 
to  show  that  it  was  given  as  security  for  a  greater  amount. 

4.  The  grantee  in  such  case  must  re-convey  on  payment  of  his  debt,  and 
if  the  net  rents  and  profits  exceed  the  amount  the  deed  was  given  to  secure, 
and  interest,  he  must  repay  such  excess. 


This  cause  was  argued  on  final  hearing  upon  bill,  answer, 
replication,  and  proofs. 

3L\  Winfidd,  for  complainant. 

3L\  A.  S.  Jacksoiiy  for  defendant. 

The  Chanx'Ellor. 

The  controversy  in  this  case  between  the  parties  relates  to 
a  deed  given  by  the  complainant  to  the  defendant,  for  a  house 
and  lot  in  Jersey  City,  dated  July  17th,  1869.  Both  admit 
that  the  deed,  though  absolute  on  its  face,  was  given  as  secu- 
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rity  only,  and  is,  therefore,  in  effect  a  mortgage.  The  com- 
plainant contends  that  it  was  giv^en  as  security  for  the  sum  of 
$700,  advanced  at  the  time  and  mentioned  in  the  deed  as  tlie 
consideration,  and  for  that  only.  The  defendant  contends 
that  it  was  given  not  only  as  security  for  that  sum,  but  also 
for  previous  advances  to  the  amount  of  about  $5300,  made 
by  him  to  Freytag  and  his  family,  and  for  which  he  was 
indebte<l  to  defendant.  Freytag  not  only  denies  that  the  deed 
was  intended  to  secure  these  advances,  but  that  they  were  ever 
made  to  him  or  on  his  credit.  He  states  that  such  part  as  was 
advanced,  was  advanced  to  his  wife  and  daughter  for  a  dif- 
ferent consideration,  and  that  he  is  not  and  never  was  liable 
for  it.  On  both  these  joints,  whether  the  mortgage  was 
given  to  secure  the  $700  only,  or  all  debts  due  from  Frey- 
tag, j^nd  the  amount  of  these  debts,  if  any,  there  is  a  mass 
of  conflicting  and  contradictory  testimony.  The  circum- 
stances that  surround  the  case  are  novel  and  peculiar,  and 
it  is  not  easy  to  decide  which  side  to  believe.  The  conflict  is 
such  as  involves  perjury  somewhere. 

Hoeland  is,  by  occupation,  a  butcher;  he  followed  his 
trade  in  Ne>\'ark,  in  this  state,  and  afterwards  went  to  Cali- 
fornia and  to  Nevada,  where  he  also  followed  it,  and  in  addi- 
tion, speculated  in  lots  and  mining  rights.  He  was  successful 
in  making  money  to  the  amount  of  some  thousands  of  dollars, 
and  advanced  at  least  $2000  or  $3000  to  the  wife  and  daugh- 
ter of  Freytag. 

Freytag  was  a  carpenter ;  he  worked  at  his  trade  in  New- 
ark in  1852  and  1853,  when  he  became  acquainted  with 
Hoeland,  who  boarded  in  his  family  for  some  months  of  the 
time.  At  this  time  there  was  a  proposition  from  Mrs.  Frey- 
tag to  Hoeland,  or  from  Hoeland  to  Mrs.  Freytag,  to  elope 
together  and  leave  Mr.  Freytag  and  the  child.  Both  testify 
that  there  was  such  a  proposition ;  each  testifies  that  the  ofter 
came  from  the  other  party,  and  that  it  was  virtuously  rejected 
by  the  party  testifying.  The  result  was  that  Hoeland,  for  a 
time,  ceased  boarding  there,  and  he  and  Mr.  Freytag  had  an 
encounter,  in  which  Freytag  received  a  wound  over  his  eye, 
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the  scar  of  which  remains.  Mrs.  Freytag  says  the  proposi- 
tion was  made  through  a  Mrs.  Englehorn.  Mrs.  Englehom 
denies  this  and  supports  Hoeland's  version  of  the  matter. 
The  weight  of  testimony,  as  to  this  affair,  is  on  Hoeland'* 
side.  After  this,  Hoeland  was  again  received  as  a  boarder  by 
Mrs.  Freytag,  and  was  on  very  friendly  and  confidential  terms 
with  her.  When  Katinka,  the  daughter  of  Mr.  and  Mrs. 
Freytag,  who  was  born  in  1846,  grew  up  towards  woman- 
hood, Hoeland,  who  was  unmarried,  took  a  fancy  to  her,  and 
expressed  a  desire  to  make  her  his  wife  when  the  proper  time 
should  arrive.  This  seemed  to  be  assented  to  by  Mrs.  Frey- 
tag, and  she  and  Hoeland  seemed  to  act  in  unison  in  attempt- 
ing to  accomplish  this  object.  Katinka  knew  of  their  pur- 
pose and  submitted  passively  to  their  measures,  though  it  does 
not  appear  that  she  ever  positively  assented  to  it,  or  was 
willing  to  bind  herself  by  an  engagement  to  Hoeland.  Frey- 
tag knew  of  this  design  and  acquiesced  passively,  as  he  seeme<l 
to  do  in  everything  done  by  his  wife ;  he  was  of  an  easy  dis- 
position and  much  under  her  control,  and  though  a  good 
workman  and  earning  good  Avages,  he  did  not  accumulate ; 
he  had  little  capacity  for  business,  but  wits  easily  cK)ntrolled 
by  any  one  in  whom  he  had  confidence  or  who  came  in  contact 
with  him. 

Katinka  showe<l  some  talent  for  music  and  singing,  and 
took  lessons  to  fit  her  for  taking  part  in  concerts  and  the 
opera.  Money  was  solicite<l  from  Hoeland  by  her  mother 
and  herself  to  enable  her  to  continue  her  lessons,  and  was 
furnished  by  him.  In  1868,  Freytag,  his  wife,  and  daughter 
went  to  Europe ;  he  returned,  but  Mrs.  Freytag  and  Katinka 
remained  and  went  to  Italy  and  stayed  at  Milan  for  Katinka's 
musical  education.  There  Hoeland  sent  money  to  them  at 
the  earnest  and  repeated  requests  of  the  daughter,  who,  in  one 
of  her  letters,  almost  promised  to  come  back  to  him  in  San 
Francisco.  He  assures  her  that  he  could  support  her  and  her 
dear  mother.  The  whole  tone  of  the  correspondence  shows 
that  on  both  sides  it  is  conducted  without  regard  to  Freytag, 
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and  independent  of  him,  and  that  Hoeland's  object  was  to 
separate  his  wife  and  daughter  from  him. 

It  would  not  be  strange  if  a  young  woman  of  promise, 

however  humble  her  origin,  who  had  taken  lessons  of  masters 

of  music,  especially  in  Italy,  where  the  art  has  reached  its 

highest  cultivation,  should  show  some  reluctance  to  fulfill  an 

engagement  made  for  her  in  childhood,  and  marry  a  practical 

butcher  far  older  than  herself,  and  live  with  him  in  Nevada 

or  California.     Some  indications  of  this  feeling,  or  perhaps 

a  conclusion  that  mother  and  daughter  had  been  using  his 

attachment  and  hopes  to  obtain  his  money  without  any  regard 

to  fulfilling  his  expectation,  seems  to  have  aroused  Hoeland 

to  his  situation,  and  to  have  changeil  his  course  regarding 

them. 

The  advances  made  bv  him  had  commenced  in  1863,  and 
been  continued  until  1869.    All  or  nearly  all  claimeil  bv  him 
to  have  been  made,  were  made  to  Katinka  or  Mrs.  Frey  tag, 
all  in  the  name  of  Mrs.  Freytag,  which  Katinka  signed  and 
endorsed  as  her  own.     For  none  of  them  was  any  note,  mem- 
orandum, or  other  security  taken.    Hoeland  had  no  proof  of 
any  advance  in  his  possession.     He  has  procured  from  bank- 
ers the  drafts  by  whi(*h  remittances  were  made ;  for  some  he 
has  letters  of  Mrs.  Freytag  or  Katinka,  acknowledging  the 
receipt;  while  for  the  largest  single  advance,  being  $1200,  his 
only  proof  is  his  own  testimony,  that  he  handed  it  to  Mrs. 
Freytag,  which  she  denies  on  oath. 

In  this  situation  of  affairs  in  the  summer  of  1869,  Hoeland 
came  to  Jersey  City ;  Freytag  was  there ;  Mrs.  Freytag  and 
Katinka  were  in  Europe.  Mr.  Freytag  owed  one  Mr.  Dif- 
fanv  §700  on  a  note  that  was  due.  Diffany  was  pressing  for 
his  money ;  his  attorney,  Mr.  Brown,  wrote  to  Freytag,  re- 
quinng  payment.  Freytag  applied  to  Hoeland  to  lend  it  on 
his  note,  and  afterwards  on  a  second  mortgage  on  his  house ; 
^h  these  requests  Hoeland  successively  refused.  Freytag 
"Sd  a  house  and  lot  in  Jersey  City,  bought  in  1863,  subject 
to  a  mortgage  for  $8000,  worth  at  least  $16,000.  It  was  on 
this  that  he  offered  to  give  a  second  mortgage.     Hoeland 
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would  not  advance  the  money  unless  he  would  give  him  an 
absolute  deed  for  that  house  as  seeurity.  Freytag  gave  an 
absolute  deed  and  Hoeland  advaneeil  the  S700.  The  deed  was 
drawn,  executed,  and  acknowledged  in  the  oflSce  of  Mr. 
Brown,  the  attorney  of  Mr.  Diffany,  and  the  8700  was  paid 
to  him  in  discharge  of  the  note. 

So  far  both  agree :  but  Freytag  contends  that  the  deed  was 
given  as  security  for  the  §700  then  advanced,  and  for  that 
only ;  while  Hoeland  contends  that  it  was  for  the  §700  and 
the  amounts  which  he  had  before  advanced.  Either  bargain 
was  just  and  fair.  If  Freytag  considered  the  advances  to  his 
wife  and  daughter  as  made  on  his  account,  and  was  willing  to 
secure  them,  it  was  just  that  he  should  include  them  in  this 
deed.  If  he  was  not  willing,  or  was  not  asked  to  secure 
them,  and  the  deed  was  given  as  security  only  for  the  §700 
then  advanced,  it  is  right  that  it  should  stand  for  that  only. 
Hoeland  retains  the  same  right  that  he  before  had  to  claim 
and  recover  these  advances  from  Freytag  in  a  suit  at  law. 
The  question  now  to  be  determined  is,  whether  this  deed,  by 
the  agreement  of  the  parties,  was  given  to  secure  $700  only. 
Freytag  testifies  that  it  was  expressly  given  for  that  amount 
only.  Hoeland,  on  the  other  hand,  testifies  that  it  was  given 
to  secure  the  other  advances  as  well  as  the  §700.  Hoeland's 
answer  does  not  aid  him,  for  even  if  resjK^nsive  on  this  point, 
it  was  not  sworn  to  before  any  officer  authorized  by  the 
statutes  of  this  state  or  the  rules  of  this  court  to  take  the 
oath  to  an  answer;  it  was  sworn  to  before  a  justice  of  the 
peace  in  Nevada.  It  can  have  no  weight  as  evidence,  and 
must  be  treated  as  a  pleading  only.  If  the  contest  was  about 
the  fact  whether  the  deed  was  intended  as  security,  the  burden 
of  proof  would  be  upon  Freytag,  and  his  oath  against  that 
of  Hoeland  could  not  be  sufficient  to  change  a  deed  absolute 
on  its  face  into  a  mortgage.  But  Hoeland,  by  the  allegations 
of  his  answer  and  in  his  testimony,  admits  that  the  deed  was 
given  as  security.  And  when  a  mortgagee  admits  that  he 
required  an  absolute  deed  as  security  for  a  debt,  without  any 
recital  to  show  what  the  debt  was,  it  would  seem  right,  if  the 
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burden  of  proof  is  thrown  on  cither  party,  that  he  should 
assume  it.  To  require  an  absolute  deed  under  such  circum- 
stances is  oppressive,  if  not  unfair,  and  the  hardship,  if  any, 
should  be  upon  him  who  exacts  it. 

But  if  the  testimony  of  each  party  should  be  given  the  same 
weight,  there  are  facts  and  circumstances  attending  the  trans- 
action which  seem  to  confirm  the  account  given  by  Freytag, 
and  to  show  that  this  deed  was  intended  as  security  only  for 
the  $700  then  advanced. 

In  the  first  place,  Hoeland  says  in  his  testimony,  after 
stating  the  understanding  or  agreement  which  he  alleges  was 
made  between  him  and  Freytag,  that  "  Mr.  Freytag  explained 
it  to  Brown,  and  told  Brown  that  he  should  make  out  the 
deed — that  it  was  all  right."  Mr.  Brown  was  the  attorney 
who  had  the  deed  drawn;  he  would  hardlv  have  inserted 
1700  as  the  consideration,  if  he  had  been  tdld  that  it  was  to 
secure  a  much  larger  sum,  and  Mr.  Brown  testifies  that 
although  the  parties  talked  together,  before  him,  alx)ut  other 
money  claims,  he  knew  of  no  other,  and  had  nothing  to  do 
with  any  other  than  the  $700.  If  Freytag,  as  Hoeland  testi- 
fies, told  him  the  whole  arrangement  between  them,  an 
intelligent  counselor-at-law  would  have  noticed  it,  and  could 
not  have  forgotten  it.  Brown  knew  it  was  a  deed  given  as 
security,  and  both  Hoeland  and  Woo<l,  Brown's  clerk,  who 
drew  the  deed,  say  that  Brown  cautioned  Freytag  against 
giving  an  absolute  deed  to  Hoeland,  unless  he  had  perfect 
confidence  in  him.  W.  H.  Wood,  then  clerk  in  the  office  of 
Brown,  now  a  practicing  attorney-at-law,  drew  the  deed  by 
Brown's  direction,  and  was  present  at  the  execution  and 
acknowledgment;  he  heard  nothing  about  it  being  given  as 
security  for  anything  but  the  $700,  and  says  that  Freytag,  at 
the  time  of  the  execution,  repeated,  "  I  give  mortgage  for 
$700,"  which,  being  almost  part  of  the  res  gcjitce,  shows  what 
Freytag  understood  at  the  time. 

Again,  the  fact  that  $700  was  inserted  in  the  deed  as  the 
consideration  is  entitled  to  weight,  both  as  some  proof  of 
what  the  consideration  really  was,  and  as  yet  stronger  proof 
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of  what  Freytag  considered  it  to  be.  It  seems  to  me  very 
improbable  that  this  deed  could  have  been  given  under  the 
circumstances  here  existing,  without  Mr.  Brown  or  Mr.  Wood 
having  any  knowledge  that  it  was  security  for  any  sum  be- 
yond the  $700  then  paid  do^vn.  It  is  easy  to  conceive  that 
Hoeland  sup[K)8ed  that,  having  an  absolute  deeil,  and  thus 
the  control  of  the  whole  property,  he  could  exact  the  payment 
of  the  amounts  advanced  to  Mrs.  Freytag  and  the  daughter 
before  he  would  re-convey,  and  concludetl,  as  Frej-tag  agreed 
to  give  him  an  absolute  deed,  it  was  by  agreement,  as  well  as 
in  etfect,  a  security  for  the  whole ;  and  the  transition  in  testi- 
mony, from  the  etfect  to  the  fact  of  agreement,  is  often  easily 
made,  lus  experience  teaches  as.  But  it  is  not  necessary-  to 
explain  how  Hoeland  may  be  under  the  impression  that  Frey- 
tag agreed  to  such  security.  If  the  evidence  leads  to  the  con- 
clusion that  no  sum  was  agreed  to  be  secured,  except  the  sum 
then  advanced,  this  deed  can  onlv  be  security  for  that  amount. 
Hoeland  took  |>ossession  of  the  premised  soon  after  the  deed 
to  him,  and  has  received  the  rents  and  profits.  An  account 
must  be  taken  of  the  rents  and  profits  received  by  him.  And 
Hoeland  must  be  decreed  to  re-convey  the  property  to  Frey- 
tag, upon  receiving  the  excess  of  the  §700,  with  interest  from 
July  17th,  18G9,  above  the  net  rents  and  profits ;  or,  if  the 
net  rents  and  profits  exceed  the  $700  and  interest,  he  must 
re-convey,  and  also  pay  such  excess  to  Freytag. 


McDavit  vs.  Pierrepoint. 


1.  Where  a  party  Reeking  specific  performance  of  an  agreement  for  the 
conveyance  of  landn,  claims  an  allowance  for  the  value  of  a  certain  tract 
to  which  he  alleges  the  defendant  has  no  title,  he  must  show  a  title  out  of 
the  defendant. 

2.  Where  such  complainant  was  in  possession  of  the  tract  nnder  the 
defendant,  at  the  date  of  the  agreement,  as  against  him  the  title  must 
be  taken  to  be  in  the  defendant,  until  the  contrary  appears  by  positive 
proc^. 
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3.  A  claim  for  deduction  on  account  of  the  want  of  possession  of  a  part 
of  the  premises,  refused,  because  the  words  in  the  agreement  for  convey- 
ance, describing  that  tract  as  "a  small  piece  near  the  said  road  in  the  tenure 
of  Mrs.  White/ordj**  was  a  declaration  that  the  defendant's  estate  was  that 
of  landlord  or  reversioner,  and  the  fair  construction  and  operation  of  the 
contract  is  to  convey,  subject  to  the  estate  which  she  might  have  in  the 
premises. 

4,  The  complainant's  knowledge  that  Mrs.  W.  had  occupied  the  lot  for 
many  years,  at  the  date  of  the  agreement,  was  sufficient  notice  to  put  him 
upon  inquiry,  and  he  must  be  charged  with  the  notice  he  would  have  had 
if  he  had  made  inquiry. 

0.  Though  a  verbal  understanding  cannot  alter  a  written  agreement, 
yet  if  the  agreement  without  it  did  not  warrant  the  construction  given  to 
it,  a  court  of  etiuity  would  not  compel  specilic  performance  of  it  in  a 
manner  contrary  to  the  understanding  between  the  parties  at  the  time. 

6.  Specific  performance  will  not  bo  decreed,  when  it  is  against  equity 
under  the  circumstances  of  the  case. 

7.  The  gross  neglect  on  part  of  the  complainant  in  the  payment  of 
interest  and  principal  pursuant  to  the  contract,  and  his  laches  in  not 
tendering  payment  and  bringing  suit  for  nineteen  years  after  he  should 
have  paid  the  whole  consideration,  and  then  not  until  an  ejectment  was 
commenced  against  him,  would  deprive  him  of  the  right  to  performance, 
if  the  defendant  was  not  willing  to  perform. 


Argued  on  final  hearing  upon  bill,  answer,  replication,  and 
proofs. 

J/r.  Kays  J  for  complainant. 
J/r.  LinUj  for  defendant. 

* 

The  Chancellor. 

The  complainant  asks  for  the  specific  performance  of  an 
agreement  to  conx^ey  lands  in  the  county  of  Sussex,  entered 
into  in  writing  between  him  and  the  defendant,  in  March, 
1843.  The  agreement  is  admitted  by  the  defendant,  and  he 
does  not  refuse  to  perform  it  by  conveying  the  property ;  but 
the  complainant  claims  an  allowance  for  the  value  of  seven- 
teen acres  of  the  tract,  to  which  he  alleges  that  the  defendant 
Jwd  no  title,  and  for  the  value  of  the  loss  of  the  occupation 
of  a  part  of  the  tract  known  as  the  Whiteford  lot,  which  was 
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ill  the  possession  of  Mrs.  Whiteford  at  the  tirac  of  the  contract, 
under  a  valid  lease  for  her  life,  and  who  occupied  it  until  her 
death,  which  occurred  in  1863,  about  four  years  before  the 
filing  of  the  bill. 

The  written  contract  was  to  convey  two  tracts,  one  of  one 
hundred  and  eighty-two  acres,  and  another  tract  adjoining  it 
of  seventeen  acres,  and  described  them  as  "the  two  tracts 
making  the  farm  known  as  the  McDavit  farm,  and  now  in 
the  tenure  of  the  said  Thomas  McDavit,  and  a  small  piece 
near  the  said  road  in  the  tenure  of  Mrs.  Whiteford.''  The 
complainant  had  lived  on  this  farm  with  his  mother  and  as 
tenant,  since  1821 ;  both  occupied  as  tenants  under  John 
Kutherford,  from  whom  Mrs.  Whiteford  held  by  lease  for 
life.  She  had  occupied  this  small  j^arcel  for  the  whole  time. 
The  complainant  agreed  to  pay  for  these  tracts  the  sum  of 
$2500  on  or  before  the  1st  day  of  April,  1848,  with  interest 
annually  on  the  1st  day  of  April,  in  each  year.  It  was  also 
agreetl  between  the  parties  to  the  agreement,  that  McDavit 
should  enter  into  possession  of  the  premises,  and  hold  the 
same  until  he  should  make  default  in  the  performance  of  the 
c»ovenants  therein  contained  on  his  part. 

On  the  1st  of  April,  1844,  McDavit  paid  §150,  the  interest 
then  due,  and  $500  on  the  principal.  After  this  he  never 
paid  the  interest  as  stipulated.  On  the  1st  of  April,  1848, 
the  interest  was  in  arrear  $250,  and  the  remaining  $2000  of 
the  price  was  due,  and  should  have  been  paid.  He  made 
irregular  payments  of  interest,  but  never  in  full  until  March 
28th,  1855,  when  he  made  a  payment  of  $600,  which  exceedwl 
the  interest  then  in  arrear  by  $250;  he  never  after  this  made 
any  payment.  Pierrepoint  commenced  an  ejectment  to  obtain 
possession  in  1867,  and  this  suit  was  brought  to  restrain  the 
defendant,  and  compel  specific  performance. 

As  to  the  seventeen-acre  lot,  no  title  is  shown  out  of  the 
defendant.  McDavit  was  in  possession  of  it  under  him  at  the 
date  of  the  agreement,  and  as  against  McDavit  the  title  must 
be  taken  to  be  in  Pierrepoint,  until  the  contrary  appears  by 
positive  proof.     No  proof  is  offered,  except  a  deed  from 
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Morris  and  Linn  to  McDavit,  in  1836 ;  but  it  is  not  shown 
that  tliey  ever  had  any  title  or  possession.  McDavit,  under 
Pierrepoint,  was  in  advei'se  possession.  There  is  no  ground 
for  deduction  on  account  of  the  seven  teen -acre  lot. 

As  Mrs.  Whiteford  is  now  dead,  there  can  be  no  claim  for 
deduction  on  account  of  want  of  title  to  that  lot;  the  only 
claim  made  is  for  a  deduction  on  account  of  the  want  of  pos- 
session. She  lived  and  held  possession  eighteen  yeare  after 
the  contract. 

I  think  that  under  the  circumstances  the  complainant  must 

be  charged  with  knowle<lge  of  the  lease  to  Mrs.  Whiteford  for 

life,  independent  of  the  testimony  of  Mr.  Rutherford.     He 

knew  she  had  been  occupying  the  lot  for  more  than  twenty 

years — that  it  was  and  had  been  for  all  that  time  her  home. 

He  had  notice  enough  by  this  to  put  him  upon  inquiry,  and 

must  be  charged  with  the  notice  he  would  have  had  if  he 

made  inquiry.   But  the  testimony  of  Mr.  Rutherford  puts  this 

matter  beyond  doubt.     It  shows  that  the  complainant  knew 

of  the  IcJise  to  Mrs.  Whiteford,  and  agreed  verbally  to  take 

the  deed,  subject  to  her  lease,  and  that  a  reduction  was  made 

in  the  price  on  aa'ount  of  this  lease.     The  agreement  statcs^ 

the  premises  to  be  in  the  tenure  of  Mrs.  Whiteford.     This  is 

a  declaration  that  she  held  of  the  defendant  by  some  title, 

tliat  the  defendant's  estate  was  that  of  landlord  or  reversioner, 

and  that  the  fair  construction  and  operation  of  this  contract 

• 

IS  to  convey,  subject  to  the  tenure  or  estate  which  she  might 
nave  in  the  premises.  The  agreement  that  he  should  have 
possession  must  be  construed  in  reference  to  this — that  the 
possession  was  to  be  such  as  a  landlord  or  reversioner  could 
give  of  leased  premises.  He  would  have  been  entitled  to  the 
^nt,  if  any,  and  to  the  control  that  a  landlord  has  to  prevent 
^^te,  and  for  other  purposes.  By  the  fair  construction  of 
this  agreement,  this  is  all  the  possession  to  which  McDavit 
^'^  entitled  of  the  Whiteford  lot.  The  verbal  understanding 
cannot  alter  the  agreement;  but  if  the  agreement,  without  it, 
<Ud  not^warrant  the  construction  given  to  it,  a  court  of  equity 
would  not  compel  specific  performance  of  it  in  a  manner  con-^ 
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trary  to  the  understanding  between  the  parties  at  the  time. 
Specific  performance  will  not  be  decreed  where  it  is  against 
eq[uit,v_imder  the_circumstances  of. the  case.  It  is  a  matter 
above  all  others  that  requires  fair  dealing  by  the  complainant. 
The  construction  above  given  to  this  agreement  was  that  given 
to  it  by  both  parties  at  the  time.  McDavit  testifies  that  it 
was  his  unclcrstanding  of  it,  until  he  consulted  counsel,  shortly 
before  the  commencement  of  the  litigation  in  this  matter.  It 
would  not  be  equitable  to  decree  speinfic  performance  with  a 
deduction  for  the  want  of  possession  of  the  McDavit  lot. 

The  gross  neglect  on  j)art  of  the  complainant  in  j)ayment 
of  interest  and  principal,  and  his  laches  in  not  tendering  pay- 
ment and  bringing  suit  for  nineteen  years  after  he  should 
have  paid  the  whole  consideration,  and  then  not  until  an 
ejectment  was  commenced,  has  been  such  as  would  deprive 
him  of  the  right  to  this  relief,  if  the  defendant  was  not  wil- 
ling to  perform.  He  has  submitted  himself  to  the  judgment 
of  the  court  in  this  matter,  or  a  decree  would  not  be  nuule ; 
and,  if  made,  it  uuist  \)c  made  on  equitable  terms  only. 

There  must  be  a  reference  to  ascertain  the  amount  due  on 
the  contract,  and  a  decree  for  conveyance,  upon  payment  of 
that  amount,  and  the  costs  of  the  defendant. 


DoRSHEiMEK  Vfi.  lioKHACK  and  others. 

1.  No  relief  can  he  had,  even  in  equity,  by  tlie  next  of  kin,  against  the 
sureties  on  an  adniiniritrators  bond. 

2.  Such  BureticH  are,  however,  proper,  thougli  not  necessary  j)arties  in  a 
suit  in  equity  against  the  administrators  for  a  distributive  sliare. 

3.  A  general  demurrer  will  not  lie,  where  the  demurrant  is  a   i)roper 
party,  though  no  relief  can  be  had  against  him. 

4.  ^Vhen  a  party  who  cannot  read  is  sought  to  be  bound  by  a  writing 
under  seal,  it  must  api)ear  that  he  had  it  read  to  him  or  knew  its  contents 
Where  such  a  paper,  for  want  of  such  due  execution,  is  invalid  and  void 
it  will  not  protect  administrators  who  have  paid  moneys,  relying  on  it, 
that  they  paid  the  monevH  in  good  faith. 
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5.  The  next  of  kin  may  maintain  a  suit  in  equity  for  his  distributive 
jshare,  and  although  the  courts  of  Law  and  the  Orphans  Court  have  jurisdic-  * 
lion  in  such  case  when  there  has  been  a  decree  of  distribution,  yet  the  suit 
will  be  maintained  by  this  court ;  and  when  there  has  been  no  decree  of  dis- 
tribution, the  remedy  must  be  in  etjuity. 

6.  Ordinarily,  a  legatee  or  next  of  kin  must  sue  the  executor  or  admin- 
istrator only  for  the  legacy  or  distributive  share  ;  he  cannot  join  with  him 
the  debtors  to  the  estate,  or  other  persons.  But  where  there  is  collusion 
between  the  executor  and  the  debtor  or  person  having  the  property  in  his 
hands,  or  where  the  executor  is  insolvent,  the  debtor  may  be  made  a  party, 
and  recover)'  be  ha<l  against  him. 


The  argument  of  the  eaaseaime  on  upon  a  general  demur- 
rer of  the  defendants,  the  exeeutors  of  Xathan  Drake,  and 
upon  the  answer  of  the  other  defendants,  the  rej)Iication  of 
the  complainant,  and  the  proofs  of  both  parties. 

Mr,  Pitnry  and  Mr,  Couify  for  complainant. 
Mr,  McCatier,  for  defendants. 

The  Chax('elix)r. 

The  complainant  is  one  of  the  next  of  kin  of  John  Korback, 
deceased,  late  of  Xewton,  in  the  county  of  Sussex.  He  died 
^•n  the  loth  of  February,  1855,  intestate,  never  having  been 
wiarried,  leaving  as  next  of  kin  four  brothers  and  sisters,  and 
the  complainant  and  her  sister,  Martha  Scott,  the  only  chil- 
<>ren  of  a  deceased  sister,  each  of  whom  was  thus  entitled  to 
one-tenth  of  the  residue  of  his  personal  estate.  His  personal 
<^tate  amounted  to  more  than  §75,000,  and  the  residue  of  it, 
^'^  a  settlement  of  the  a(*count  of  the  administrators  in  the 
Orphans  Court  of  Sussex  county,  on  the  2d  of  December, 
1856,  was  $67,018.  The  complainant  was  entitled  to  one- 
tenth  of  this,  or  S6701.80.  This  is  not  disputed  by  the  de- 
fendants. 

Administration  of  the  estate  of  the  intestate  was  granted 
March  26th,  1855,  by  the  surrogate  of  Sussex,  to  Samuel 
Korback  and  John  H.  Neldon.  Their  sureties  were  Charles 
P.  Rorback,  Nathan  Drake,  and  John  Rorback.     After  set- 
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tleraent  of  the  account,  both  the  administrators  and  Nathan 
Drake  died.  The  bill  was  filed  aj^ainst  John  Rorback  and 
Charles  P.  Rorback,  and  against  Charles  P.  Rorback  as  sur- 
viving executor  of  Samuel  Rorback  ;  Susan  M.  Neldon,  ad- 
ministratrix of  John  H.  Neldon;  and  the  executors  of  Nathan 
Drake.  Susan  M.  Neldon  died  after  answer,  and  the  suit 
was  revived  bv  bill  ajminst  the  administrator  dc  bonis  non  of 
John  Neldon. 

The  demurrer  is  upon  the  ground  that  in  a  suit  in  equity 
against  administrators  for  an  account,  or  for  a  distributive 
share,  no  relief  can  be  had  against  the  sureties;  that  their 
contract  is  with  the  Ordinary,  and  that  they  are  amenable  to 
him  only.  I  am  of  opinion  that  no  relief  Ciui  be  had  even  in 
equity,  by  the  next  of  kin,  against  the  sureties  on  the  bond. 
There  is  no  precedent  for  it  in  this  state  or  in  England. 
Vice  Chancellor  McCoun,  in  Carow  v.  Mowatt,  2  Edw,  Ch, 
57,  upon  the  authority  of  decisions  in  Virginia,  cited  by  him, 
held  that  the  sureties  and  representatives  of  an  administrator 
could  be  declared  liable  in  the  same  suit.  But  this  decision 
is  so  contrary  to  the  principles  on  which  a  rec^overy  is  held 
and  the  proceeds  administered  upon  administrators'  bonds, 
that  I  do  not  feel  constrained  to  follow  it.  But  while  I  am 
of  opinion  that  no  decree  for  relief  can  be  had  against  the 
sureties  in  this  suit,  I  am  also  of  opinion  that  the  sureties  are 
proper,  though  not  necessary  parties.  They  are  interested  in 
the  result;  they  may  be  (billed  upon  by  suit  at  law  for  the 
amount  which  may  be  recovered  in  this  suit  against  the  rep- 
resentative of  their  principal.  They  will  be  bound  by  the 
decree  made  in  this  suit  as  to  the  amount  due  to  the  com- 
plainant, and  it  is  proper  that  they  should  have  a  right  to 
defend,  so  as  to  prevent  any  collusion  between  the  complain- 
ant and  the  principal,  and  to  protect  themselves  from  any 
nej^lect  of  the  principal  to  make  proper  defence.  The  demur- 
rer, therefore,  being  general,  must  be  overruletl,  as  these  de- 
fen  lants  are  proper  parties,  although  no  decree  for  the  pay- 
ment of  the  share  by  them  can  be  made  in  it.  The  only  decree 
that  will  affect  them  must  be  against  those  who  represent  the 
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jDrincipals.  Against  this  they  would  have  been  protected,  if 
they  had  answered,  and  will  be,  if  the  bill  is  taken  as  con- 
f(?s.sed  as  against  them. 

The  bill  charges  that  the  complainant  is,  and  has  always 
IxKjn,  an  idiot,  not  having  sufficient  capacity  or  understand- 
ing to  transact  any  business ;  and  she  exhibits  her  bill  by  her 
guardian.     The  bill  states  that  the  administrators  of  John 
Uorback,  deceased,  paid  her  distributive  share  to  the  defend- 
ant, John  Rorback,  her  assignee,  and  have  recorded  his  receipt 
and  release  as  such  assignee  in   the  surrogate's  office.     The 
bill  denies  that  she  ever  executed,  or  was  capable  of  execu- 
ting, any  aasignment,  and  that  if  she  did  execute  any  such,  it 
was  obtained  by  fraud,  without  consideration,  and  without 
her  understanding  the  contents  or  purport.     The  bill   prays 
that  the  defendants  may  ha  decreed  to  pay  her  distributive 
share,  with  interest,  and  for  such  other  relief  as  may  seem 
proper.      The  defendants,  John    Rorback    and   Charles  P. 
Rorback,  for  himself  and  as  executor  of  Samuel  Rorback,  and 
the  administrator  of  John  H.  Neldon,  have  answered.     They 
deny  the  idiocy  of  the  complainant.     They  set  up  that  the 
distributive  share  of  the  complainant  was,  on  the  27th  day  of 
April,  1857,  paid  by  the  administratoi's  of  John   Rorback, 
deceased,  to  John  Rorback,  by  virtue  of  an  assignment  made 
to  him  of  the  complainant's  share  by  her  sister,  Martha  Scott, 
^vho  acted  as  her  guardian.     That  they  relied  upon  said  as- 
^Jgnment  and  the  receipt  of  the  assignee.     They  also  state 
that  the  complainant  executed  a   receipt  to  them  under  her 
^\y  dated  July  23d,  185G,   but  do  not  state  that  this  was 
presented,  or  was  ever  delivered  to  the  administrator,  or  that 
the  share  was  paid  on  fiiith  of  that  receipt.     They  insist  that 
the  share  was  paid  to  the  assignee  in  good  faith,  in  the  belief 
that  the  sister  was  authorized  to  make  the  assignment,  and 
that  the  circumstances  warranted  such  belief. 

The  evidence  shows  that  the  complainant,  who  is  fifty-eight 
years  old,  is,  and  has  been,  from  childhood,  if  not  from  her 
birth,  an  idiot,  without  capacity  to  make  any  contract  or  bar- 
gain, or  to  make  any  assignment  of  a  share  like  this,  or  to 
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give  a  receipt  or  release  for  it.  The  evidence,  with  the  excep- 
tion of  that  of  John  Rorback,  is  all  clear  and  decided  upon 
that  point.  A  large  number  of  witnesses,  who  have  been  her 
neighbors  for  years,  and  have  known  her  and  her  family  well, 
have  been  examined,  and  I  have  no  doubt  of  the  truthfulness 
of  their  testimonv.  It  is  so  clear  and  decided  that  I  need 
not  examine  it  here. 

But  the  idiocy  is  of  little  consequence  in  the  case.  The 
assignment  upon  which  the  share  was  paid  was  not  executed 
by  her,  but  iier  sister  as  her  guardian.  The  complainant 
was  then  over  fortv*  vears  old.  Her  sister  could  not  have 
been  guardian  of  her  as  an  infant,  or  by  any  testamentary  ap- 
pointment. It  appears  by  the  will  of  her  father,  offered  in 
evidence,  dated  May  1st,  1854,  that  he  devised  to  her  a  farm 
in  Canada  where  he  resided,  and  directed  that,  as  Mary,  from 
her  mental  imbecility,  was  unfit  to  take  charge  of  the  farm, 
her  sister  Martha  should  act  as  her  guardian,  and  take  the 
management  thereof.  But  this  guardianship  did  not  extend 
beyond  the  management  of  the  farm.  It  made  Martha  not 
guardian  of  her  person,  but  only  trustee  of  the  property  de- 
vised to  her  in  the  will.  It  is  clear,  and  it  is  not  disproved, 
that  Martha  had  no  power  to  assign  Mary's  share. 

The  receipt  was  signed  by  making  a  mark  ;  and  the  sub- 
scribing witness  who  made  the  mark  for  her,  does  not  recol- 
lect or  testify  that  the  receipt  was  read  to  her,  or  that  she  was 
in  any  way  informed  of  its  contents.  Tliere  is  no  proof  that 
it  was  read  to  her,  or  that  she  had  any  knowledge  or  intima- 
tion of  its  contents.  One  of  the  cardinal  requisites  of  any 
writing  under  seal  is,  that  the  person  executing  it  should 
have  it  read  to  him,  or  know  its  contents.  If  the  grantor 
can  read,  he  will  be  presumed  to  have  read  it ;  but  if  he  can- 
not, it  must  be  shown  that  it  was  reiid,  or  its  contents  made 
known.  The  addition  of  the  words,  "  if  he  require  it,''  in  the 
second  resolution  in  Throughgood^  ca^e,  2  Hep,  9,  where  this 
rule  is  laid  down,  does  not  apply  to  a  case  like  this,  where 
the  party  had  no  idea  or  notion  of  what  the  paper  executed 
was,  or  for  what  purpose  she  tou:3hed  th^*  pen  with  which  the 
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mark  was  made^  and  because  she  did  nothing  that  could 
amount  to  a  delivery. 

The  assignment  and  receipt  both  being  invalid  and  void, 
the  defendants  contended  on  the  argument,  that  the  moneys 
were  paid  by  the  administrators  in  good  faith,  and  they  must 
therefore  be  protected. 

I  know  of  no  rule  at  law  or  in  equity  that  would  protect 
persons  making  a  payment  under  such  circumstances,  because 
it  was  made  in  good  faith.  If  made  honestly  and  without 
collusion  with  John  Rorback,  the  assignee,  it  was  made  with 
great  negligence  and  carelessness.  John  Rorback  was  the 
son  of  the  administrator,  Samuel.  Both  must  be  presumed 
to  have  known  or  heard,  in  some  manner,  of  tiie  infirmity  of 
one  so  nearly  related  to  them.  John  claimed  shares  known 
to  his  father  and  himself  to  be  worth  about  $14,000,  and  at 
the  time  of  payment  settled  and  realized  beyond  question,  for 
a  consideration  of  $8000,  a  little  more  than  half  the  cash 
value.  The  mere  recital  tliat  Martha  was  guardian  was  not 
sufficient.  They  should  have  inquired  for  the  documentary 
proof  of  such  guardianship;  and  if  the  will  had  been  pro- 
duced it  would  have  appeared  that  it  did  not  pretend  to 
extend  to  this  money,  but  was  a  mere  trust,  limited  to  the 
Canada  farm.  Thev  should  have  known  that  a  sale  or  a  set- 
tiement  by  a  guardian  or  trustee  at  such  a  sacrifice  of  a  settled 
valid  claim,  is  never  allowed  or  sustained. 

Again  :  a  bond,  in  which  Samuel  Rorback  Avas  surety,  was 
given  by  John  in  August,  1855,  to  Martha  Scott  and  her 
husband,  for  the  i)rice  of  these  two  shares,  in  the  condition  of 
>^'hicli  it  was  provided  that  Scott  and  his  wife  should,  by 
ttiortgages,  indemnify  John  Rorback  from  any  claim  to  be 
J^ade  by  the  complainant  for  her  share,  which  her  sister  had 
assigned  as  her  guardian.  This  shows  that  Samuel  knew  that 
the  j)ower  of  Martha,  as  guardian,  to  assign  was  doubted  so 
•^riously,  that  his  son,  who  was  to  pay  for  both  little  more 
than  the  cash  value  of  one  share,  would  not  rely  on  it  without 
abundant  indemnity.  Again :  Martha  Scott  testifies  that 
some  time  before  the  payment  by  the  administrators,  she 
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staved  at  the  house  of  her  uncle  Samuel,  and  talked  with  him 
about  Mary's  condition  of  mind.  Indeed,  it  is  hardly  possi- 
ble to  believe  that  Samuel  Rorback  did  not  know  of  Mary's 
condition.  He  knew  enough  to  require  the  utmost  vigilance 
in  seeing  to  the  authority  of  Martha,  and  seeing  that  any 
paper  signed  by  the  complainant  with  her  mark,  had  been 
read  and  explained  to  her.  He  made  no  question  as  to 
either,  but  j>aid  over  the  money  without  inquiry.  This  was 
not  only  carelessness  and  negligence,  but  in  an  administrator 
who  is  a  trustee  for  the  next  of  kin,  it  is  gross  and  almost 
criminal  negligence.  He  pays  over  to  his  own  son  on  papers 
which  show  their  illegality  on  their  face,  the  share  of  an  idiot 
or  imbecile,  together  with  tliat  of  her  ignorant  sister,  on  a 
purchase  for  little  more  than  half  the  value;  an  inadequacy 
of  consideration  so  gross  as  almost  of  itself  to  amount  to  fraud, 
and  such  as  would  arouse  the  suspicion  of  any  honest  man. 
A  trustee  who  stands  by  and  allows  his  cestui  que  trust  to  be 
plundered,  cannot  be  protected  by  the  plea  of  good  faith. 

As  to  the  receipt,  dated  a  year  before  the  payment,  there  is 
no  evidence  that  the  administrators  ever  knew  of  its  exist- 
ence. If  they  did,  they  knew  that  it  was  false,  that  the  fact  of 
the  payment  recited  to  have  been  made  by  them  nine  months 
l>cfore,  was  untrue,  and  that  the  amount  never  had  Ikk^u  and 
never  would  be  paid  to  her,  but  that  the  assignee  claimed  it 
for  himself  by  the  assignment. 

The  claim  against  the  administrators  of  John  Rorback,  de- 
ceased, and  their  representatives,  is  sustained ;  they  must  be 
decreed  to  pay  the  whole  amount  of  the  distributive  share, 
with  interest. 

The  next  of  kin  may  maintain  a  suit  in  equity  for  his  dis- 
tributive share,  and  although  tlie  courts  of  law  and  the 
Orphans  Court  have  jurisdiction  in  such  case  when  there  has 
been  a  decree  of  distribution,  yet  the  suit  will  be  maintained 
bv  this  court ;  and  when  there  has  been  no  decree  of  distri- 
bution,  as  in  this  cjisc,  the  remedy  must  be  in  ec[uity.  Frey 
v.  iJemarest,  1  C.  K  Green  236. 

It  is  claimed  on  part  of  the  complainant  that  she  is  entitled 
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also  to  a  decree  against  John  Rorback  for  her  distributive 
share,  on  the  ground  that  he  received  it  from  the  adminis- 
trators on  a  void  assignment  and  power  of  attorney,  and  now 
actually  has  the  share  in  his  possession ;  and  that  it  is  the 
duty  of  the  court  in  this  suit  in  which  all  parties  concerned 
are  before  the  court,  to  direct  payment  to  be  made  by  him, 
both  because  he  is  equitably  bound  to  repay  it,  and  because 
it  might  render  unnecessary  any  suit  by  the  representatives 
of  the  original  administrators  to  receive  it  from  him.  Ordi- 
narily, a  legatee  or  next  of  kin  must  sue  the  executor  or 
administrator  only  for  the  legacy  or  distributive  share ;  he 
cannot  join  with  him  the  debtors  to  the  estate  or  other  per- 
sons. But  in  cases  where  there  is  collusion  between  the 
executor  and  the  debtor,  or  person  having  the  property  in  his 
hands,  or  in  cases  where  the  executor  is  insolvent,  the  debtor 
roay  be  made  a  party  and  recovery  had  against  him.  Story^s 
Eq-  H.,§§  178,  514;  Holland  v.  Prior,  1  Mi/L  &  K.  237; 
i^w<7  v.  Majesfre,  1  Johns.  Ch,  305 ;  Alsager  v.  Rowley,  6 
Tc8.  748. 

In  this  case  collusion  or  insolvency  is  not  alleged  in  the 
"ill.  This  might  have  created  difficulty  if  the  question  had 
"^n  raised  on  demurrer.  I  think,  for  the  reasons  above 
s^ted,  that  the  payment  to  John  Rorback  was  not  in  good 
toh,  but  with  negligence  so  gross  as  to  amount  to  collusion, 
and  that,  although  there  is  no  evidence  of  the  insolvency  of 
the  administrators  or  their  present  representative,  yet  that  the 
death  of  both  these  administrators,  and  the  difficulty  of  fol- 
lowing the  estate  into  the  hands  of  the  representatives  of  either, 
^d  of  having  a  recovery  by  showing  assets  in  their  hands, 
Wngs  the  case  within  the  reason  of  the  rules,  and  makes 
Mn  Rorback  a  proper  party.  And  the  fact  that,  by  an  in- 
valid assignment  which  he  presented  as  a  legal  one,  he  actually 
^^ived  the  distributive  share  of  the  complainant,  and  still 
has  it,  brings  him  clciirly  within  the  reason  of  the  rule.  The 
evidence  shows  that  he  received  the  whole  of  the  complain- 
ant's share ;  indeed  he  admits  it,  but  insists  that  part  of  it 
^as  paid  to  Martha  Scott  and  her  husband,  for  the  com- 
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plainant.  I  think  the  evidence  shows  tliat  only  $6700  in  all 
was  paid  to  James  and  Martha  Scott.  Martlia  Scott  testifies 
that  only  §1000  was  paid  at  the  time  of  the  assignment.  John 
Rorback  says:  "After  the  papers  were  made  out,  I  paid 
them  then,  /  fhinky  82500,  which  they  said  they  wanted  to 
put  in  a  house."  Afterwards  he  says :  "  I  paid  S2oOO ;  I 
did  not  take  any  receipt  to  show  the  payment ;  the  whole 
business  was  done  in  David  Thompson's  office ;  I  think  the 
money  was  delivered  to  Mrs.  Scott  or  to  Mr.  Thompson  for 
them  ;  it  was  done  in  the  office;  I  think  it  was  paid  in  cash.'' 
David  Thompson  testifies  tliat  he  does  not  recollect  of  seeing* 
any  money  pass  that  day,  August  17th,  1855.  Xow,  one  of 
the  pajjers  drawn  on  that  day  was  the  assignment ;  another 
was  Jolni  Rorbaek's  bond  to  the  Scotts  to  pay  them  §7000 
on  their  giving  him  an  indemnity  against  any  claim  by  the 
complainant ;  both  tliesc  papers  are  dated  on  that  day.  One 
surety  on  the  bond  is  John  Rorback's  counsel,  who,  they  all 
say,  was  present  at  Thompson's  office  at  the  settlement.  All 
agree  tliat  the  price  to  be  paid  for  the  assignment  was  §8000. 
Now,  the  giving  a  bond  at  this  time  for  §7000  seems  to  me 
conclusive  proof  that  only  §1000  was  paid.  AVhen  §500  was 
paid  a  short  time  afterwards,  it  was  endorsed  on  the  lx)nd. 
No  business  man  would,  with  two  lawyers  present  to  direct, 
have  given  a  bond  for  87000  to  secure  the  balance  due  of 
§8000,  if  §2500  of  it  had  been  paid.  The  §6700  thus  paid 
to  Martha  Scott  was  less  than  her  distributive  share;  the 
amount  received  by  him  for  her  was  §6978.78.  He  retained 
more  than  that  amount  of  what  was  paid  him  by  the  admin- 
istrators. This  they  paid  to  him  as  the  complainant's  share, 
supposing  that  he  had  the  right  or  power  to  receive  it.  True, 
he  did  not  receive  it  for  her,  but  for  himself.  Had  he  re- 
ceived it  for  her,  she  could  have  recovered  it  at  law  as  so 
much  money  received  for  her  use.  But  he  obtained  it  by  a 
fraud  upon  the  administrators;  and  in  a  court  of  equity, 
which  has  cognizance  of  frauds,  and  whose  duty  it  is  to  remedy 
them,  he  may  be  held  liable  to  the  complainant  for  this 
money  belonging  to  her  which  he  thus  fraudulently  obtained 
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from  the  administrators.     A  decree  compelling  him  to  pay  it 

to  the  complainant  will  be  equity  as  against  him,  and  will  do 

justice  to  the  representatives  of  the  administrators.    Their 

negligence  in  paying  to  him  without  inquiry  into  his  right? 

under  circumstances  of  suspicion,  cannot  avail  him  to  prevent 

the  recovery  of  the  money  thius  obtained  by  his  positive  fraud. 

It  is  objected  on  part  of  the  defendants  that  no  decree  can 

be  had  against  him  because  it  is  not  included  in  the  relief 

prayed  for  in  the  bill,  nor  is  such  recovery  warranted  by  the 

facts  stated  in  the  bill.     The  bill  contains  the  general  prayer 

for  relief;  but  the  special  prayer  is  that  the  defendants  may 

be  decreed  to  pay  her  the  full  amount  of  her  distributive 

share,  with  interest.     He  is  one  of  the  defendants.     The 

prayer,  then,  is  sufficient. 

The  facts  stated  in  the  bill  are  sufficient  to  entitle  the  com- 
plainant to  the  relief.  The  position  of  the  counsel  for  the 
defendants,  that  no  relief  can  be  had  except  upon  the  allegata 
^probaia,  is  sound.  The  facts  on  which  the  relief  is  founded 
must  not  only  be  proved,  but  must  be  sufficiently  stated  in 
the  bill  to  warrant  the  relief. 

The  bill  sets  out  verbatim  the  receipt  of  John  llorback, 
<lated  April  25th,  1857,  in  which  he  acknowledges  that  he 
received  of  the  administrators  §13,957.56,  as  the  distributive 
share  of  Martha  and  Mary.  The  half  of  this,  or  $6978.78, 
belonged  to  the  complainant,  and  this  receipt  admits  that  it 
vas  received  as  her  distributive  share.  This  receipt,  though 
^ot  a  formal  allegation  of  the  fact  that  he  thus  received  this 
distributive  share,  is  a  sufficient  and  clear  statement  of  the 
^that  he  received  it,  and  that  he  received  it  under  the  pre- 
tence that  he  was  her  assignee.  The  bill  states  that  she  never 
Diadeany  assignment,  and  that  if  her  signature  was  affixed  to 
wy  such  assignment  it  was  obtained  by  fraud  and  imposition. 
These,  with  the  allegations  already  noticed  of  her  being  enti- 
tled to  the  share,  are  sufficient  to  ground  a  decree  for  relief 
against  John  Rorback. 

There  mant  ba  a  docres  in  favor  of  the  complainant  for 
♦6978.78,  with  interest  from  December  2d,  1866.     If  there 
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is  any  legal  claim  to  refund  out  of  this  the  amount  claim 
to  have  been  refundecl  by  John  Rorback,  it  may  be  show 
before  the  master,  and  deducted  by  him  from  the  amount. 

The  decree  must  be  against  John  Rorback,  and  the  admin- 
istrator of  John  H.  Neldon,  and  the  executor  of  Samuel  Ror- 
back. And  the  amount  must  l)e  made  out  of  the  defendant 
John  Rorback,  if  sufficient  property  of  his  can  be  found  for  th( 
purpose ;  and  if  not,  out  of  the  representatives  of  John  H 
Neldon  and  of  Samuel  Rorback. 


Marl  ATT  vs,  Smitu  and  AVarwick. 

Exceptions  to  a  charge  in  an  account  stated  by  a  master,  vrhich  was 
founded  on  a  statement  presented  to  the  master  under  the  oath  of  the 
exceptants,  may  be  allowed,  if  it  appear  clearly  that  such  statement,  in 
the  sworn  statement,  was  bv  mistake.  But  such  evidence  must  be  of  the 
clearest  and  most  satisfactory  kind.  The  master  was  right  in  making  the 
charge  upon  such  sworn  statement,  without  any  other  proof  by  the  other 
party. 

Argued  on  exceptions  to  the  master's  report. 
Mr,  E,  T,  Green,  for  exceptants. 
Mr.  J.  Wihoiiy  for  complainant. 

The  Chancellor. 

All  the  exceptions  that  were  insisted  on  by  the  counsel  for 
the  exceptants,  except  so  much  of  the  fourth  exception  as 
relates  to  corn  sold  to  B.  Reed  and  sons,  were  overruled  at 
the  argument.  This  was  reserved  for  further  consideration, 
upon  being  furnished  with  a  copy  of  all  the  testimony  relating 
thereto. 

I  have  examined  that  testimonv,  and  find  that  the  master 
made  the  charge  from  an  account  iurnished  by  the  exceptants, 
of  all  the  cash  received  bv  Smith  and  War>vick  from  the  Marlatt 
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farms.  This  account  cliargcs  them  with  cash  received  from 
B.  Reed  and  sons,  for  corn,  two  hundred  and  forty-five 
seventieths  bushels — $160.50.  The  exceptants  testified  that 
this  account  was  carefully  made  out  by  the  exceptant,  Smith, 
in  presence  of,  and  with  the  approval  of  Warwick.  The 
master,  upon  this  evidence,  ouj^iit  to  have  made  the  charge,  if 
there  was  notliiug  to  contradict  it.  Such  evidence,  although 
the  account  was  corroborated  by  the  oath  of  both,  including 
Warwick,  who  had  personal  knowledge  of  the  transaction, 
may  still  be  shown  to  be  a  mistake,  and  be  corrected.  But 
it  should  only  be  overcome  by  the  dearest  and  most  con- 
vincing proof. 

It  should  not  be  disallowed,  unless  the  exceptants  had 
declared  before  the  master  that  this  item  in  the  account  was  a 
mistake,  and  had,  by  the  testimony  of  one  of  them,  shown 
that  it  was  a  mistake,  and  in  what  the  mistake  consistcil.  1  he 
complainant  had  goo<l  right  to  rely  on  the  admission  in  that 
account,  and  to  omit  producing  other  evidence  before  the 
master  to  sustain  it. 

The  evidenc*e  referred  to  by  the  counsel  for  the  defendants 
throws  s<jme  doubt  over  the  correctness  of  that  charge,  but  not 
sufficient  to  overcome  the  admission  by  the  defendants,  con- 
firmed by  their  oaths.  The  master  was  right,  as  the  case 
stood  before  him,  in  allowing  this  charge.  It  was  possible 
that  sonic  corn  from  the  Marlatt  i'arms,  other  than  that  sold 
by  the  sheriff  to  Warwick,  might  have  been  furnished  to  B. 
Kecdand  sons.  Some  of  the  crop  of  18G3  might  have  bwn 
Sold  before  Smith  and  Warwick's  replevy.  In  Ejchibit  No.  1 
the  charge  is  made  in  the  year  18G3.  The  sheriff's  sale  was 
in  March,  1864,  and  if  the  sale  to  Reed  was  in  1863,  it 
could  not  have  been  the  corn  sold  bv  the  sheriff. 

This  exception  must  also  be  overruled. 
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Dellett  v8.  Kemble  and  other?. 

1.  Where  a  party  purchascft  land  at  its  full,  fair  value,  and,  Ruppoaing  it 
to  be  free  from  encumbrance,  erects  buildings  of  considerable  value,  and 
judgment  creditors  of  the  former  owner  of  the  land,  with  knowledge  that 
these  buildings  were  being  erected,  and  having  reason  to  believe  that  it  was 
done  under  a  mistake,  by  their  silence  and  acquiescence  fraudulently 
encourage  him  to  go  on  and  erect  his  buildings,  and  then  issue  an  execu- 
tion, the  sale  of  the  buildings  will  be  restrained. 

2.  If  enough  of  the  buildings  had  been  erected,  without  the  knowledge 
of  the  defendants,  to  satisfy  their  judgment,  by  adding  to  their  value  the 
price  of  the  lot,  the  defendant  should  be  allowed  to  sell.  This  does  not 
sufficiently  appear  by  the  answer ;  and  therefore  injunction  continued  to 
the  hearing. 


On  motion  to  dissolve  injunction. 
Mr,  Mcrritty  for  motion. 
Mr.  F.  Voorhecify  contra. 

The  Chancellor. 

The  complainant  purchased  a  lot  for  §50,  being  about  its 
full,  fair  value,  and,  supposing  it  to  l>e  free  from  encum- 
brance, he  put  on  it  buildings  of  the  value  of  §2500.  The 
defendants,  Allen  and  McLaren,  had  a  judgment  for  about 
$600,  obtained  in  the  Supreme  Court  agjiinst  John  Scott, 
from  Avlumi  the  complainant  derived  title,  and  which  was  a 
lien  on  the  lot,  and  they  assigned  one-half  of  this  judgment 
to  the  defendant,  Messmore.  The  complainant  had  been  told 
that  there  was  no  encumbrance  on  his  lot,  and  made  no  search 
in  the  Supreme  Court  clerk's  office.  Allen,  Mcliaren,  and 
Messmore  knew  of  the  buildings  being  erected  some  time 
during  the  progress  of  erection,  but  did  not  interfere  or 
advise  the  complainant  of  their  lien  until  the  buildings  were 
completed,  when  they  issued  an  execution  and  directed  a  sale. 
The  complainant  offers  to  pay  to  them  $50,  or  the  value  of 
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the  lot,  whatever  it  may  be,  but  asks  to  retrain  the  sale  of 
the  buildings,  on  the  ground  that  he  ereeted  them  on  that  lot 
bv  a  mistake,  believing  the  title  to  be  unencumbered,  and 
that  the  defendants,  knowing  of  this  mistake,  by  their  silence 
and  acquiescence  fraudulently  encouraged  him  to  go  on  and 
erect  his  buildings  on  this  lot,  for  the  purpose  of  seizing  them 
on  their  execution. 

It  is  unjust  that  the  defendants  should  in  this  way  be 
enabled  to  appropriate  the  property  of  the  complainant,  on 
whom  they  had  no  claim,  to  pay  the  debt  of  a  stranger.  But 
if  it  is  by  the  culpable  negligence  of  the  complainant,  he  will 
be  without  remedy,  even  in  equity,  unless  the  conduct  or  the 
silence  of  the  defendants  induced  him  to  do  it,  when  such 
conduct  or  silence  was  fraudulently  designed  for  that  purpose. 

The  complainant  has  no  title  for  relief  on  the  ground  of 
mistake.  If  one  erects  a  building  by  mistake  on  the  land  of 
another,  who  knows  nothing  of  it,  and,  of  course,  cannot 
accjuiesce,  he  has  no  relief  on  the  ground  of  his  own  mistake 
onlv. 

To  make  acquiescence  or  silence  a  fraud,  the  party  charged 
must  know  or  have  reason  to  believe  that  the  act  is  done 
under  a  mistake ;  knowledge  of  its  being  done  is  not  suffi- 
^'ient.  A  mortgagee  may  see  a  building  erected  on  the  lands 
mortgaged  to  him ;  it  is  not  his  duty  to  give  notice  of  his 
mortgage,  if  recorded.  The  mortgagor  has  a  right  to  improve, 
and  the  improvement  ordinarily  will  enure  to  his  benefit.  But 
either  positive  notice  that  he  is  under  a  mistake,  or  improve- 
ments put  on  in  such  manner  that  must  convince  any  reason- 
^We  man  that  there  must  be  a  mistake,  may  make  acquiescence 
^'silence  a  fraud.  I  think  the  facts  in  this  case  are  sufficient 
^0  require  notice  of  their  claim  from  these  defendants,  if  they 
knew  of  the  building  being  erected.  The  defendants  could 
^^i  but  infer  that  there  wtis  some  mistake. 

But  it  is  not  clear  at  what  time  in  the  progress  of  the 
"uildings  the  defendants  knew  of  their  erection.  Some  of 
them  had  such  knowledge  before  their  completion.  The 
answer  is  not  explicit  on  that  point.    If  enough  of  the  build- 
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iii^  had  been  erwtecl  without  their  knowledge  to  satisfy  th 
jud<i;rnent,  bv  adding  to  their  value  the  priee  of  the  lot,  th 
defendants  should  be  allowed  to  «ell.  The  real  merits  o 
the  ejuse  ctuinot  be  ascertained  until  the  hearing.  It  is  ; 
j)r(){)er  case  lor  the  exercise  of  the  discretion  of  the  court  t 
retain  the  injunction  until  the  hearing. 

The  motion  is  denied.    The  costs  must  abide  the  event  c 
the  suit. 


OwNES  vs,  OwNRS  ajul  others. 

1.  A  cU'claration  of  trust,  though  not  executed  at  tlic  winie  time  an 
place  with  the  deed  whose  purposes  it  deohires,  beinj;  date<i  on  the  sair 
day,  arid  being  the  consideration  of  the  dee<l,  must  he  considered  as  pa 
of  tlie  same  transaction,  and  they  must  be  construed  together. 

2.  A  court  of  equity  will  not  enforce  an  executory  crmtract  when  iV 
consideration  is  fouuded  on  fraud,  or  is  malum  in  ^c,  or  malum  prohibitui 
It  wt)uld  not  create  a  trust  in  such  va^c. 

3.  But  where  the  trust  is  declared  by  a  writing  executed  and  delivere 
and  the  estate  is  vested  in  the  comjilainant,  and  the  object  of  the  suit  is  i 
compel  a  naked  trustee  to  convey  the  property  lield  in  trust  to  the  crati 
que  truat,  it  will  not  bar  the  relief  sought,  that  the  conveyance  to  th 
trustee  was  made  for  the  purjwse  of  delaying  and  defrauding  the  con 
plainant's  creditors. 

4.  If,  instead  of  a  declaration  of  trust,  the  instrument  executed  had  bet 
a  mere  contract  to  re-convey  the  property  ;  or  if  the  bill  had  been  filefl  i 
establish  a  trust,  either  as  a  resulting  trust  or  on  a  parol  agreement ;  the 
the  defence  that  the  convevance  had  been  made  to  delav  and  defraud  cre< 
itors  would  bur  the  relief. 

5.  Courts  of  equity  have  recognized  and  established  this  distinction  h 
tween  convevances  and  executorv  contracts :  where  the  title  is  vested,  lh( 
never  avoid  it  for  want  of  consideration;  and,  on  the  other  hand,  tlu 
never  enforce  an  executorv  contract  without  consideration — thev  treat  it  j 
a  nullitv. 

G.  A  convevance  or  declaration  of  trust  bv  an  infant,  bv  a  deed  actt 
ally  delivered,  is  voi<iable,  but  not  void.  But  the  infant,  after  coming  i 
age,  miy  by  his  act8  confirm  the  deed. 
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This  cause  was  argued  on  final  hearing,  upon  j)leadings  and 
proofs. 

Jfr.  W.  8tra7i(/f  for  complainant. 
J/r.  A.  V.  Schenckj  for  defendants. 

The  CnA>'CELLOR, 

The  suit  is  by  the  complainant,  against  the  widow  and 
heirs  of  her  deceased  son,  James  H.  Owners,  for  the  conveyance 
of  certain  lands  in  the  city  of  Xew  Brunswick,  held  by  her 
son  in  trust  for  her,  as  she  alleges.     These  lands  were  con- 
veyed by  her  to  her  son  by  deed  dated  May  21st,  1855,  and 
hy  a  declaration  of  trust,  bearing  date  on  the  same  day,  exe- 
cuted by  James  H.  Ownes,  under  his  hand  and  seal,  attestt»d 
l>y  a  subscribing  witness,  were  declared  to  be  held  in  trust 
for  the  complainant,  and  on  the  agreement  to  convey  the  same 
to  her  or  any  person  whom  she  should  appoint.     It  conclude<l 
with  these  words :  "  It  bcinc:  clearly  understood  by  me  that  I 
merely  hold  the  said  property  in  trust  for  said  puqjose,  and 
that  I  have  no  property  or  interest  therein,  except  as  such 
tmstee."     Xo  valuable  consideration  was  paid  to  the  com- 
plainant for  the  conveyance,  except  this  declaration  of  trust. 
This  declaration  was  not  executed  at  the  same  time  and  place 
^th  the  deed,  but  being  dated  on  the  same  day,  and  being 
the  consideration  of  the  deed,  the  two  instruments  must  be 
considered  as  part  of  the  same  transaction,  and  be  construed 
together. 

This  declaration,  if  valid,  vested  the  l)eneficial  title  to  the 
J^ds  in  the  complainant  as  ceHiui  que  trusi,  and  left  the  bare 
J^  estate  in  James  as  trustee,  and  upon  his  dying  intestate, 
the  legal  estate  vested  in  his  heirs  or  heir-at-law.  The  suit 
B  against  his  widow  and  his  three  children — two  daughters 
*nd  one  son,  all  infants — for  a  conveyance  of  the  projierty  to 
the  complainant  as  the  cestui  que  trust. 

The  defendants  contend  that  the  proi)erty  wos  conveyed  to 
James  Ownes  for  the  purpose  of  delaying  and  defrauding  the 

Vol.  vin.  e 
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frf-ilhor-  of  th*-  <^t>ni{ilainant.  an«l  that  thL?  ^'urt  will  therefi: 
'^ranr  no  r*:Iif:f. 

A.-:-iirriiri;r  tfi;it  it  i*  •iifBi-iently  jipivmI  thut  the  ci»nveyi 
hv  th^'  ^nmiplai  riant  t<»  her  .s«m  wa»  i*}  «U.'lav  an«l  JetniuJ  t 
'T':*litiirT.  it  r^j»>   n'>t  -♦.•♦.* rn  to  me  to   l>o  a   l»ar  t<>  the  rel 
-oii/hr.     It*  tlie  inrtniment  exetruteil   bv  James  ha<I   iKvn 
iu*'T(',  <-i}\\\.rj^'X  to  nf-^yinvt'V  the  j>n»jR'rty,  •»r  the  hill   had  tie 
tih-*l  to  *r*rahlirh  a  tni-ft,  either  a-  a  resultin^j:  tru<t,  or  on 
|iarol  a;rn;«-nient,  the  detem^-  wouM  Ix'  a  Ixir  to  the  reliet'. 
rroiirt.  of  f-Tjuity  will  not  enfoR-e  an  exet.-uton'  contract  wh 
the  e^^n-i'lerarion  i.s  ioiinth.il  on   frautl,  or  is  mnlvhi  in  <?**;, 
$iiaitiiiK  pt'ohihifniit.     It  wouM  not  cnjate  a  tni>t  in  such  t'd 
Hiir  here  the  tni:*t  is  fleelartnl  l>v  a  writinir  exwnteil  ami  < 
liven;<l.     The  ♦rstate  is  v**ste<l   in  the  oiinplainant,  and  t 
ohjeK  of  tlirr  ruit  is  to  ri>m|)el  a  nake<l  trustee  to  convey  t 
profKirty  held  in  trust  to  the  ecjftni  que  tn'M — to  jKTform 
exi.-^tin^  trust. 

f  Courts  of  equity,  in  the  anala^^otis  ciises  of  cMjntracts  a: 
ei>nveyane(!S  without  consideration,  have  rec<>;j:uizeil  and  esta 
lishnl  this  distinction  l>etween  convevanct^s  and  exeeutn 
ef»iitnw;ts :  When;  the  title  is  vesteil,  they  never  avoid  it  i 
want  of  crmsideration.  And,  on  the  other  hand,  they  ne\ 
enforce  an  exwutory  contract  without  consideration  ;  th 
tntat  it  as  a  nullity.  In  Jhnin  v.  Winthropy  1  Johnx.  C 
li'ZiK  this  rlistinction  is  dearlv  laid  down  bv  Chancellor  Kei 
It  was  also  n^Hj^nizwl  an<l  acteil  upon  by  the  Court  of  A 
jMfJils  in   Wrif/ht  v.  Miller,  4  tield.  9. 

The  maxim,  ia  pari  delicto,  potior  ed  conditio  j^osxidcni 
|)rot<H!ts  the  title  a(!tiudly  vested  in  the  complainant.  If  t 
le«(al  estate  had  Ikjcu  re-cfmveyeil  to  the  complainant,  the  ti 
rrould  not  have  Ik^cu  affected  bv  the  fraud  of  the  transiicti 
from  wlii(rli  the  (!onveyance  arose.  And  the  rule  must  Ixj  t 
wimc^  when  the  equitable  testate  has  been  actually  vested  b} 
prop<T  c^mveyance.  1  know  of  no  case  in  which  a  court 
e(juity  have  refusinl  to  enforce  a  trust  actually  declared  a 
viwted,  on  account  of  fraud  in  the  conveyance  to  the  trusi 
who  declarcil  the  trust. 
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lut  James^  at  the  time  of  this  conveyance  and  declaration 
^^  trust,  was  an  infant,  only  nineteen  years  of  age.     The  con- 
^'ejance  or  declaration  of  trust  by  an  infant,  by  a  deed  actually 
delivered,  is  voidable,  but  not  void.     This  was  so  held  by 
I-iOrd  Mansfield,  in  Zonch  v.  Parsons^  3  Burr,  1794.    He  held 
a  deed  of  bargain  and  sale  delivered  by  the  infant  voidable, 
and  not  void.     The  doctrine  of  Lord  Mansfield  has  been 
doubted  by  many  jurists,  and  there  have  been  decisions  con- 
trary to  it ;  but  the  modern  cases  confirm  his  opinion,  and  it 
naay  now  be  considered  as  the  settled  law.     Bool  v.  Mix,  17 
TIW.   119;    Eagle  Fire  Company  v.  Lenty  6  Paige  635; 
Thicker  V.  Moreland,  10  Pet.  71  ;   Gillett  v.  Stanley,  1  Hill 
(JV.  F.)  121  ;  2  Kent's  Com.  234 ;   Tyler  on  Infancy  42, 51. 

An  infant,  after  coming  of  age,  may,  by  his  acts,  confirm  a 
voidable  deed.     Many  acts  of  James,  after  his  majority,  recog- 
nizing the  fact  that  he  held  this  property  in  trust  for  his  mother^ 
are  shown.  He  took  her  directions  about  fencing  and  repairing 
it.  He  collected  the  rents,  and  paid  them  to  her.  He  mortgaged 
tlie  property  for  her  benefit,  and  acknowledged,  repeatedly, 
that  he  held  it  in  trust  for  her.  *  I  think  the  evidence  is  amply 
saffieient  to  show  that  he  confirmed  this  deed  by  his  acts  for 
years  after  he  came  of  age.     If  the  deed  and  declarations  of 
trust  are  to  be  treated  as  one  transaction,  collecting  rent,  or 
executing  a  mortgage,  or  any  act  treating  the  property  as  his 
<)wn,  would  be  a  confirmation. 

The  trust  being  thus  established,  the  complainant  is  entitled 
to  a  decree  that  the  defendants,  the  widow  and  children  of 
James,  convey  to  her  the  legal  estate.  She  is  also  entitled  to 
^n  account  from  the  defendants,  John  Runyon  and  Elizabeth 
Ownes,  the  administrators  of  James  H.  Ownes,  deceased,  of 
tte  rents  received  by  him  in  his  lifetime,  and  from  them  in- 
dividually of  the  rents  received  by  either  of  them  since  his 
^eath ;  and  to  a  decree  that  the  administrators  pay  on  the 
Mortgage  given  to  Richard  Manley  the  sum  of  $300  and  the 
interest  in  arrear  thereon.  The  complainant,  on  receiving 
^He  cx)nveyance,  to  pay  all  moneys  paid  by  James  or  the  de- 
fendants for  principal  or  interest  on  the  residue  of  said  mort- 
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gage,  and  to  relieve  the  defendant  administrators,  and  the 
estate,  from  all  further  liability  on  the  bond  and  mortgagee 
to  Richard  Manlev. 


Dexton  and  wife  vs,  Leddell. 

1.  No  one  can  have  an  easement  in  his  own  lands  ;  and  if  an  eascmcnfr 
exists,  if  the  owner  of  the  dominant  or  servient  tenement  acquire  the 
other,  the  easement  is  extinguishetl. 

2.  But  if  the  owner  of  a  tract  of  land,  of  which  one  part  has  had  the 
benefit  of  a  drain,  water-pipe,  or  water-course,  or  other  artificial  advan- 
tage in  the  nature  of  an  easement  through  or  in  tlie  other  part,  sells  or 
devises  eitlier  part,  an  easement  is  created  by  implication  in  or  to  the 
other  part.  And  this  is  the  case  even  if  it  is  the  servient  part  that  is  sold 
or  devised.     But  this  is  confined  to  continuous  and  apparent  easements. 

3.  The  testator  devised  to  the  defendant  a  tract  of  land  on  which  were 
a  saw-mill,  dam,  and  mill-pond.  He  devised  to  the  complainant  a  farm 
through  which  the  mill-stream  flowed  to  the  defendant's  land.  By  a  sub- 
sequent clause  in  the  will,  he  gave  to  the  defendant,  as  appurtenant  to  the 
saw-mill  ujwn  the  tract  devised  to  him,  "  the  right  to  the  owners  of  the 
mill  at  all  times  thereafter  to  raise  the  water  rn  the  pond  till  the  surface 
of  the  water  should  reach  a  mark  *  *  on  a  rock,  &c."  The  testator  di- 
rected that  the  lands  devised  to  the  complainant  sliould  "  be  subject  to 
said  right  and  privilege  as  aforesaid,  and  subject  to  such  flownge  and 
damage  as  might  be  consequent  on  such  raising  of  the  water."  Heidj  that 
the  defendant  is  restricted  to  the  mark  on  the  rock  as  the  limit  to  which 
he  can  raise  the  water  on  the  complainant's  land.  The  clause  limiting 
the  right  of  flowage  restricts  the  defendant  from  raising  the  water  to  the 
height  to  which  it  was  raised  by  the  dam  at  the  testator's  death. 

4.  The  clause  restricting  the  height  to  which  the  defendant  may  raise 
the  water  on  complainant's  land,  does  not  limit  the  height  at  which  de- 
fendant may  keep  his  dam,  except  that  he  cannot  keep  it  at  any  lieight 
in  such  state  that  it  throws  back  water  higher  than  the  limit  so  fixed. 

5.  "Where  a  question  was  one  proi>er  to  be  tried  on  an  issue  directed,  if 
such  Issue  had  been  applied  for,  but  both  parties  have  proceeded  to  take 
testimony  at  great  length,  and  allowed  the  hearing  to  be  brought  on,  with- 
out applying  for  an  issue,  it  is  the  province  and  duty  of  this  court  to  de- 
cide it,  if  the  evidence  is  such  that  the  court  can  arrive  at  a  satisfactory 
conclusion. 

6.  When  the  fact  of  a  nuisance  is  clear,  es])ecially  when  it  is  not  dis- 
puted, a  court  of  equity  will  interfere  without  a  trial  at  law. 
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Argued  upon  bill,  answer,  and  proofs. 
J//-.  Pitney,  for  complainants. 
Mr.  Vanatta,  for  defendant. 

The  CHA^XELT.OR. 

The  complainant,  Mrs.  Denton,  owns  a  farm  through  which 
a  stream  runs  upon  the  adjoining  lands  of  the  defendant, 
AVilliam  Leddell,  where  it  is  used  to  drive  a  mill.  The, 
complaint  is  that  the  defendant  maintains  his  dam,  and  flows 
back  water  on  the  complainant's  lands  higher  than  he  is  enti- 
tled to  do.  The  object  of  the  suit  is  to  compel  him  to  lower 
l)oth  the  dam  and  the  water,  and  to  fix  and  settle  the  height 
to  which  the  water  may  be  raised.  • 

The  complainant  and  the  defendant  both  derive  title  to 
their  respective  lands  from  the  will  of  their  father,  John  W* 
licddell,  who  died  April  15th,  1865.  The  will  was  dated 
July  1st,  1859  ;  the  last  codicil,  March  18th,  1863.  He  had, 
some  years  before  his  death,  put  each  of  them  in  possession  of 
the  property  which  he  devised  to  them,  respectively.  In  1850, 
by  the  direction  of  the  testator,  a  mark  had  been  made  by  the 
defendant  on  a  rock  in  the  stream  at  the  upper  side  of  the 
lands  devised  to  Mrs.  Denton,  and  on  the  boundary  between 
this  and  the  lands  of  Elias  Vance.  This  mark  was  for  the 
purpose  of  showing  the  height  of  the  water  at  its  ordinary 
state.  A  certificate  of  making  this  mark,  and  describing  the 
rock  and  the  mark,  was  signed  by  the  defendant  and  J.  B. 
Mellen  and  J.  P.  Sutton,  who  wTre  present  and  aided  in 
making  the  mark ;  this  certificate  is  dated  October  26th,  1850. 
The  defendant,  in  the  lifetime  of  his  father,  had  raised  the 
dam  on  the  lands  devised  to  him,  so  as  to  raise  the  water 
above  the  mark  on  the  rock  and  above  the  rock  itself,  and 
had  purchased  from  the  owner  of  the  lands  along  the  stream 
above  Mrs.  Denton's  farm,  the  right  to  raise  the  water  on 
these  lands.     This  raising  w^as  done  and  purchase  made  with 
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the  knowledge  of  his  father  before  the  date  of  the  will,  and 
Avitliout  any  remonstrance  by  his  father. 

The  third  clause  of  the  will  devised  to  the  defendant, 
among  other  tracts  of  land,  the  tract  on  which  the  mill,  the 
dam,  and  mill-pond  were.  The  fourth  clause  devised  several 
tracts  to  the  complainant,  including  the  farm  through  which, 
the  mill-stream  flowed  to  the  lands  of  the  defendant. 

The  ninth  clause  gave  to  William,  as  appurtenant  to  th^ 
saw-mill  upon  the  lands  before  devised  to  him,  "  the  right  to 
the  owners  of  the  mill  at  all  times  thereafter  to  raise  tho 
water  in  the  pond  till  the  surface  of  the  water  should  reaclr 
a  mark  made  by  his  son  William,  in  the  presence  of  Jame$ 
Mellen  and  Joseph  Sutton  as  witnesses,  on  a  rock  on  th^ 
lower  or  east  side  of  the  road  from  Wasliington  corner  to  the 
house  of  Mellen  ;"  stating  that  this  mark  had  been  made  oii 
this  rock  where  the  surface  of  the  stream  struck  and  ran 
round  said  rock  from  time  immemorial,  to  show  what  had 
been  the  height  of  said  stream  at  said  rock.  And  he  directed 
that  the  lands  thereinbefore  devised  to  his  daughter  should 
"  be  subject  to  said  right  and  privilege  as  aforesaid,  and  sub- 
ject to  such  flowage  and  damage  as  might  be  consequent  on 
such  raising  of  the  water." 

The  first  question  in  the  case  is  upon  the  effect  of  these 
devises.  The  complainant  contends  that  tlie  defendant  is  re- 
stricted to  the  mark  on  the  rock  as  the  limit  to  which  he  can 
raise  the  water  on  her  land.  The  defendant  claims  the  right 
to  raise  it  to  the  height  to  which  it  was  raised  by  the  dam  at 
the  death  of  the  testator,  when  the  will  took  effect. 

The  devise  of  the  mill  lot  in  the  third  clause,  standing 
alone,  would  convey,  as  part  of  the  mill  lot,  the  right  to  keep 
the  water  on  Mrs.  Denton's  lot  at  the  height  at  which  it  stood 
at  the  death  of  the  testator,  that  being  the  time  when  the 
devise  took  effect.  No  one  can  have  an  easement  in  his  own 
lands ;  and  if  an  easement  exists,  if  the  owner  of  the  domi- 
nant or  servient  tenement  acquire  the  other,  the  easement  is 
extinguished.  For  an  easement  is  a  right  in  the  lands  of 
another. 
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But  if  the  owner  of  a  tract  of  land  of  which  one  part  has 
liad  the  benefit  of  a  drain,  water-pipe,  or  water-course,  or  other 
artificial  advantiige  in  the  nature  of  an  easement  through  or 
in  the  other  part,  sells  or  devises  either  part,  an  easement  is 
oreated  by  implication  in  or  to  the  other  part.     And  this  is 
the  case  even  if  it  is  the  servient  part  that  is  sold  or  devised. 
But  this  is  confined  to  continuous  and  apparent  cjisements. 
This  doctrine  was  established  in   England   in   the  reign  of 
James  I.,  in  the  case  of  Xicholas  v.  Chaniberlalny  Cro.  Jac. 
150,  and  is  well  established  by  subsequent  decisions  in  Eng- 
land and  in.  this  state.     These   views  are  considered   and 
assented  to  in  the  oj)inion  in  this  court  in  Fetters  v.  Hum- 
j>hreySy  3  (/.  H.  Green  260,  and  in  the  opinion  of  the  Court  of 
Appeals  where  the  decree  was  affirmed,  in  4  C.  E.  Green  471. 
But  fixing  the  height  to  which  the  defendant  should  be 
entitled  to  keep  tlie  water  in  the  ninth  clause  of  the  will, 
although  it  does  not  exprc^ssly  limit  that  as  the  height,  must 
be  held  to  limit  the  right  to  that  height  by  implication.  This 
implication  is  raised  by  the  maxim  expreamo  nnius  est  exclusio 
alterius.     This  has  l)een  applied   in   many  cases  to  limit  the 
effect  given  by  construction  to  grants  and  devises,  as  in  the 
present  case.     In  JIarc  v.  Ilorton,  5  Barn.  &  Ad,  715,  the 
Court  of  King's  Bench  so  limited  the  effect  of  a  mortgage. 
The  mortgage  c»onveyeil  an  iron  foundry  and  dwelling-houses, 
with   the   appurtenances,   and    enumerated    afterwards    the 
fixtures  in  the  dwelling-houses.     Had  it  not  been  for  this 
enumeration  the  mortgage  of  the  iron  foundry  would  have 
carriwl  with  it  all  the  tools  and  fixtures,  including  the  steam 
engine,  cranes,  and  presses  fixed  in   the  earth   and  walls, 
but  these  were  held  excluded  bv  reason  of  the  enumeration 
of  the  grates,  boilers,  bells,  and  other  fixtures  in  the  two 
dwelling-houses,  and  the  brew-house  thereto  belonging.     In 
The  King  v.  Sedgley,  2  Barn.  &  Ad.  66,  the  same  doctrine 
was  applied  to  a  vStatute.     In  Sprague  v.  aSVio?^,  4  Pick.  54, 
the  drxjtrine  was  applietl  to  a  case  much  like  the  present,     A 
grant  of  enough  of  the  water  of  a  stream  for  the  use  of  a 
falling  mill  was  held  to  limit  the  grant  of  the  water  to  that 
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quantity,  althouj2:h  the  whole  of  the  stream  would  otherwise 
have  pa.ssed  by  the  gniiit  in  the  same  conveyance  of  the  land 
which  included  it.  In  JIii<cox  v.  Sanford,  4  li.  L  58,  the 
same  application  is  made  of  the  doctrine. 

The  effect  of  an  express  covenant  in  a  deed  or  lease  in 
limiting  any  implied  covenant  which  might  else  arise,  is  wx»ll 
established.  Xoke^^  ca.*ie,  4  Hep,  80;  Merrill  v.  Frame ,  4 
Taunt,  329 ;  Rawlc  on  Covenants  for  Title  356,  {ed.  1860, 
483.)  I  think  there  is  no  room  for  doubt  on  this  question* 
There  is  no  necessity,  where  the  rule  of  law  is  clear,  of  send- 
ing the  question  to  a  court  of  law,  or  requiring^  the  decision 
of  a  court  of  law  in  the  cjise. 

A  second  question  arises  as  to  the  mark  on  the  rock  re- 
ferred to  in  the  will.  The  complainant  asks  that  a  certain 
mark  on  the  rock  Ixj  estiiblished  as  the  mark  referred  to  in 
the  will,  and  as  the  limit  of  the  height  of  the  water.  Al- 
though the  defendant  does  not  deny  in  his  answer  that  this  is 
the  mark,  he  disputes  it  in  his  own  testimony,  and  that  of 
several  witnesses.  There  is  no  dispute  as  to  the  identity  of 
the  rock.  The  defendant  contends  that  the  mark  referred  to 
in  the  will  and  in  the  certificate  signc^d  by  him,  was  made  on 
top  of  the  rock,  on  a  part  that  has  since  scaled  off.  The  com- 
plainant contends  that  it  is  the  mark  now  on  the  northwest 
corner  of  the  rock.  This  is  a  mere  question  of  fact.  The 
testimony  is  contradictory.  I  think,  by  the  clear  weight  of 
evidence,  the  mark  now  on  the  rock  is  the  mark  referred  to 
in  the  will. 

Firfi,  It  corresponds  with  the  description  of  the  mark  in 
the  certificate.  That  is  signed  by  the  defendant,  who  made 
the  mark,  and  he  admits  the  certificate  to  be  genuine  and 
signecl  at  the  time ;  this  describes  the  mark  as  on  the  north- 
west side  and  end  of  the  stone,  and  a  mark  upward,  about 
three  inches  from  the  end  of  the  mark.  The  stone  is  nearly 
in  the  shape  of  an  oblong  parallelogram,  one  of  its  longer 
sides  having  the  direction  of  a  little  east  of  north,  so  that  this 
side  is  substantially  the  northwest  side ;  it  is  the  only  one 
that  can  be  allied  the  northwest  side.     The  mark  begins  on 
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this  side  and  is  cut  round  the  northwest  corner  and  cH)ntinued 
xipon  the  end  of  the  stone ;  the  corner  is  not  angular,  but 
^^vorn  round;  the  mark  has  an  upward  mark,  about  three 
inches  from  its  end.  This  mark  answers,  in  ever}^  respect, 
the  description  in  the  certificate.  On  tlie  other  hand,  the 
place  where  the  mark  is  located  by  the  defendant  is  where 
there  is  a  scale  broken  off  on  the  top  of  the  rock  near  its 
csentre.  The  top  of  the  rock  is  not  a  plane  or  exactly  flat,  but 
it  is  so  nearly  flat  that  this  spot  could  never  have  been  de- 
scribed as  the  side  or  end  of  the  rock,  much  less  as  the  north- 
-west side  of  the  rock. 

Sccowlly,  The  two  attesting  witnesses,  Mellen  and  Sutton, 
"who  were  especially  called  there  as  such,  to  see  the  mark 
made  so  ps  to  identify  it,  testify  that  this  is  the  mark,  and 
give   satisfactory   reasons   for   their   certainty..     They  both 
resided  near  the  rock,  and  it  could  hardly  have  been  altered 
so  as  to  deceive  them,  without  their  knowledge.     The  mark 
made  in  their  presence  was  on  the  corner,  several  inches  below 
the  top  of  the  rock.     The  rock  is  a  hard  boulder,  of  that 
species  of  granite  known  as  syenite,  worn  into  its  present 
condition  by  the  attrition  of  probably  some  thousands  of 
years,  and,  although  it  might  be  possible  by  cutting  and 
grinding  and  attrition  with  sand,  to  wear  down  the  top  of 
this  rock  so  as  somewhat  to  resemble  the  appearance  which 
the  elements  had  given  it,  I  think  it  would  be  almost  impos- 
sible to  deceive  the  experts  who  have  examined  it,  and  quite 
impossible  to  do  this  without  attracting  the  attention  of  the 
neighbors.     The  complainant,  Jonas  Denton,  the  husband  of 
Mrs.  Denton,  the  devisee,  was  present  at  making  the  mark, 
and  knew  its  object.     He  lived  on  this  farm  of  his  wife  from 
1848  to  1860,  and  superintended  its  cultivation.     He  drew 
the  certificate,  and  testifies  that  it  described  the  rock  and 
mark  correctly ;  he  also  is  confident  that  the  mark  now  there 
is  the  same.     Thomas  H.  Vance  was  the  son  of  the  adjoining 
owner,  and  lived  with  his  father,  and  worked  on  the  farm  at 
the  time  the  mark  was  made ;  he  examined  it  the  day  it  was 
made ;  he  was  interested  for  his  father's  farm,  and  testifies 
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without  doubt  that  the  mark  is  the  one  there  now.  He  also 
measured  the  distance  of  the  mark  below  the  top  of  the  rock 
by  measuring  the  distance  of  both  from  the  surface  of  the 
water  wlien  both  were  overflowed ;  he  testifies  that  the  mark 
was  th^n  from  eight  to  ten  inches  below  the  top  of  the  rock ; 
this  is  as  the  mark  is  now. 

The  evidence  of  the  defendant  and  several  of  his  witnesses, 
who  think  that  this  is  not  the  mark  made  in  1850,  does  not 
in  my  mind  countervail  or  shake  this  testimony.  The  matter 
occurred  to  the  defendant  after  the  filing  of  his  answer.  His 
theory  is  that  the  mark  which  he  made  was  on  the  top  of  the 
rock,  where  a  scale  of  a  foot  in  length  by  five  or  six  inches 
wide  appears  at  some  time  to  have  broken  off  the  rock.  This 
scale  was  about  five-eighths  of  an  inch  thick  at  one  edge,  and 
tapered  to  a  sharp  edge  at  the  other.  It  is  possible  that  a 
mark  could  have  been  cut  in  this  scale,  but  it  is  liardly  |)OSsi- 
ble  that  intelligent  men  should,  in  a  certificate  intended  to  be 
evidence,  or  to  refresh  their  recollection  as  witnesses,  have 
described  this  mark  as  on  the  side  and  end  of  the  rock,  if" 
made  on  top  of  the  scjile. 

This  question  was,  perhaps,  a  projKT  one  to  be  tried  on  an_ 
issue  directed,  if  such  issue  hud  been  applied  for ;  but  both 
parties  having  procjceded  to  take  testimony  at  great  lengthy 
and  allowed  the  hearing  to  be  brought  on  without  applying" 
for  an  issue,  it  is  the  province  and  duty  of  this  court  to  dei»idc? 
it,  if  the  evidence  is  such  that  I  can  arrive  at  a  conclusion- 
satisfactory  to  myself.  I  am  entirely  satisfied  that  the  marlc 
now  on  the  rock  is  that  made  bv  the  defendant  in  1850,  and- 
that  described  in  the  certificate  and  referred  to  in  the  will.  It 
must,  therefore,  upon  the  principle  of  law  above  stilted,  be  the 
limit  of  the  height  to  which  the  defendant  is  entitled  to  raise 
the  surface  of  the  water  in  the  pond. 

That  the  dam  of  the  defendant  raises  the  surface  of  the 
water  'in  the  pond  higher  than  this  mark  is  hardly  disputed. 
It  is  charged  in  the  bill,  and  is  not  denied  in  the  answer. 
The  evidence  clearly  shows  that  it  has  been  kept  so  ever  since 
the  death  of  the  testator.     Where  the  fact  of  a  nuisance  is 
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-clear,  especially  when  it  is  not  disputed,  a  court  of  equity 
'will  interfere  without  a  trial  at  law.  This  has  been  re- 
peatedly held  in  this  court.  In  the  case  of  Carlisle  v. 
Choperj  4  C.  E.  Green  256,  and  in  the  same  case,  on  appeal, 
6  C  E.  Green  576,  this  doctrine  was  acted  upon,  and  the 
cases  in  which  it  was  adopted  are  there  referred  to  and  com- 
mented on. 

The  right  of  the  complainant  is  only  as  to  the  height  of 

the  water  on  her  own  land.     And  the  right  fixed  by  the  will 

is  only  as  to  the  height  of  the  water  in  the  pond  flowing  back 

over  complainant's  land ;  it  has  no  reference  to  the  dam  or  its 

height.     If  the  defendant  does  not  raise  the  water  on  her 

land  above  the  lawful  height,  it  is  no  concern  of  hers  how 

liigh  his  dam  is ;  but  on  the  other  hand  he  cannot  keep  his 

'^dam  at  any  height,  in  such  state  that  it  throws  back  water 

higher  than  that  mark.     This  was  so  held  and  decided  in 

Carlisle  t?.  Cooper. 

There  must,  therefore,  be  a  decree  for  the  complainant,  that 
the  defendant  is  not  entitled  to  raise  the  water  in  his  mill- 
pond  higher  than  the  mark  in  the  rock  referred  to  in  the 
ninth  clause  of  the  will  of  his  father;  and  that  the  mark  now 
existing  on  said  rock  is  the  mark  referred  to  in  the  will,  and 
is  the  limit  of  the  height  to  which  the  defeadant  may  raise 
the  water  at  the  upper  line  of  the  complainant's  land ;  and 
that  the  defendant  be  forever  restrained  and  enjoined  from 
keeping  or  maintaining  his  dam  at  such  height  as  will,  in  the 
ordinary  state  of  the  water,  raise  the  water  in  the  stream  at 
that  line,  higher  than  the  mark  now  existing  at  that  rock. 


Evans  vs,  Evans. 

1.  Where  executors  are  directed  by  the  will  to  pay  money  into  the  estate, 
and  are  personally  bound  so  to  do,  and  arc  directed  out  of  such  fund  to  pay 
a  legacy  to  a  co-executor,  but  fail  to  pay  the  money  into  the  estate,  such  co- 
executor  may  bring  suit  in  a  court  of  equity  in  his  individual  right,  against 
the  executors  individually,  to  compel  the  payment  of  the  legacy. 
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2.  In  any  suit  whicli  necessarily  should  be  brought  by  a  com]>lainant  as 
executor  against  the  defendants  as  such,  if  the  allegations  in  the  bill  are 
sufficient  to  bring  tlicm  before  the  court  in  that  character,  it  is  not  neces- 
sary that  they  should  be  styled  such,  either  in  the  process,  or  in  the  com- 
mencement of  the  bill,  or  in  the  prayer  for  process. 

3.  Ordinarily,  it  is  not  necessary  to  make  debtors  of  the  decedent  parties 
to  a  bill  against  the  executor  by  creditors  or  legatees.  Hut  when  there  is 
collusiim  alleged  or  suspected  between  the  executor  and  the  debtors,  or  he 
refuses  to  collect  the  debts,  they  are  proper  parties  ;  and  in  case  of  a  charge 
u|>on  real  estate,  the  heirs  or  devisees  are  proj>er  parties  with  the  personal 
representatives. 

Tliis  cause  was  argucil  on  a  general  demurrer  to  the  c»om- 
plainant's  bill.  The  bill  set  forth  the  will  of  Thomas  Evans, 
the  father  of  the  complainant  and  of  the  defendants;  and  that 
the  will  was  proved  before  the  surrogate  of  the  county  of 
Burlington,  in  which  testator  residctl,  and  that  letters  testa- 
mentary were,  on  tlie  24th  day  of  May,  1869,  issued  by  him  to 
the  complainant  and  the  defendants,  who  were  by  it  appointed 
executors.  This  will  devised  to  each  of  the  defendants  certain 
tracts  of  land,  subject  to  the  payment  by  each  of  them  of  the 
sum  of  §4500  to  his  executors,  within  six  months  after  testa- 
tor's death.  The  will  gave  to  the  complainant  $3000  out  of 
the  moneys  directeil  "to  be  paid  into  the  estate"  by  the  de- 
fendants. It  also  gave  to  the  executors  in  trust  for  the  testa- 
tor's son  Thomas,  §6000  out  of  the  amount  directed  to  be 
paid  "  into  his  estate''  by  the  defendants,  and  dire(»ted  this 
?6000  to  be  place<l  at  interest,  and  the  interest  paid  to  Thomas. 
The  bill  alleged  that  the  lands  so  devised  to  Samuel  and  Wil- 
liam were  respectively  charged  in  effect  Avith  the  payment  of 
S1500  by  each  severally  to  the  complainant,  and  alleged  re- 
fusal to  pay,  and  prayed  that  they  might  be  severally  decreed 
to  pay  the  same  with  interest,  and  in  default,  that  the  lands 
so  devised  might  be  sold.  It  also  contained  the  genend 
prayer  for  relief. 

The  complainant  was  not  styled  executor  in  the  conmience- 
ment  of  the  bill,  nor  were  the  defendants  styled  executors  in 
the  prayer  for  process. 
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Mr,  F.  Voorh/^e^  and  3Ir,  Ten  Ei/ck,  for  demurrer. 
3L\  Merritty  eontra. 

The  Chancellok. 

Tlie  counsel  for  the  defendant,  in  support  of  the  demurrer, 
rely,  first,  ui)on  the  facts  that  such  a  bill  is  without  precedent 
in  courts  of  equity,  and  then  upon  the  ground  that  this  bill 
should  have  been  filed  by  the  complainant  as  executor  against 
the  defendants  as  executors,  or  that  they  should  at  least  be 
made  parties  in  their  representative  capacity. 

No  precedent  has  been  shown  for  a  suit  exactly  like  this, 
but  I  think  there  are  precedents  founded  on  the  same  princi- 
ple, which  sustain  this.  The  complainant,  besides  being  an 
executor,  is  a  legatee.  His  being  an  executor  does  not  de- 
prive him  of  his  remedy  in  equity  to  recover  his  legacy.  If 
it  were  a  general  money  legacy,  and  they  had  exclusive  pos- 
session of  the  personal  assets  out  of  which  it  must  be  paid,  he 
could  bring  his  suit  against  them  as  executors.  Where  one 
of  several  executors  refuses  to  join  in  a  suit  for  the  benefit 
of  the  estate,  the  others  can  bring  suit,  but  must  make  him 
a  defendant ;  he  is  a  necessary  party,  and  must  be  made  a 
party,  either  as  complainant  or  defendant.  In  this  case  the 
defendants  personally  were  bound  to  pay  this  money  into  the 
estate.  Upon  their  failure  to  do  so,  he,  as  an  executor,  could 
file  a  bill  to  compel  such  payment.  So  long  as  they  have  not 
paid  the  money  into  the  estate,  the  suit  must  be  against  them 
individually,  to  compel  such  payment.  They  have  not  paid 
it.  If  they  had,  the  suit  could  be  sustained  against  them  as 
executors,  to  be  paid  out  of  this  fund.  This  is  a  demonstra- 
tive legacy,  and  its  payment  cannot  be  enforced  out  of  the 
general  assets  of  the  testator,  but  only  out  of  the  fund  created 
and  appropriated  for  it.  In  this  case  it  must  be  held,  as  in 
the  case  of  personal  assets,  that  the  executor  who  owes  per- 
sonally a  debt,  shall  be  held  to  have  received  assets  to  the 
amount  of  that  debt ;  the  suit  might  be  maintained  against 
them  as  executors.     But  that  it  might  be  so  maintained. 


74  CASES  IN  CHANCERY. 

Evans  v.  Evans. 

• 

would  not  be  permitted  to  defeat  the  complainant  in  a  suit 
against  them  individually,  even  if  the  rules  of  equity  required 
them  to  be  styled  executors,  or  the  relief  to  be  prayed  against 
them  as  executors,  in  order  to  hold  them  as  such.  In  this 
case  the  defendants  are  each  bound  to  pay  into  the  estate  the 
one-half  of  the  sum  claimed  by  the  complainant,  and  have 
not  paid  it;  he  is  entitled  to  the  whole  sum,  and  is  entitled 
to  it  against  them.  I  see  no  reason  why,  with  such  a  right^ 
he  may  not  have  a  suit  in  a  court  of  equity  for  relief  in  his 
individual  right  for  a  duty  due  from  them  individually  and 
directly.  The  situation  of  the  parties  as  co-executors  makes 
such  remedy  peculiarly  appropriate,  and  there  is  no  reason 
why  one  suit  should  be  brought  to  compel  them  to  pay  the 
money  into  the  estate,  and  another  by  him  to  compel  pay- 
ment out  of  the  estate. 

Ordinarily,  it  is  not  necessary  to  make  debtors  of  the  dece- 
dent, parties  to  a  bill  against  the  executor  by  creditors  or 
legatees.  But  when  there  is  collusion  alleged  or  suspected 
between  the  executor  and  the  debtors,  or  he  refuses  to  collect 
the  debts,  they  are  proper  parties ;  and  in  case  of  a  charge 
upon  real  estate,  the  heirs  or  devisees  are  proper  parties  with 
the  personal  representative.  Story^a  Eq,  PL,  §§  178,  180.  2 
WiUiams  on  ExWa  1832. 

Here  is  what  is  at  least  equivalent  to  collusion,  or  refusal 
to  collect.  These  defendants  can,  then,  be  held  individually, 
according  to  these  authorities.  No  objection  can  be  made 
that  the  executors  are  necessary  parties,  for  all  three  execu- 
tors are  parties  to  this  suit ;  they  are  made  parties  with  the 
proper  allegations  to  maintain  a  suit  as  executor  by  the  com- 
plainant, or  to  hold  defendants  as  executors.  Those  allega- 
tions are  the  appointment,  proving  the  will,  and  probate  by 
the  proper  officer. 

And  was  it  necessary  that  this  suit  should  be  brought  by 
the  complainant  as  executor  against  the  deiendants  as  such, 
the  allegations  in  the  bill  are  sufficient  to  bring  them  l>efore 
the  court  in  that  character.     It  is  not  necessary  that  they 
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should  be  styled  such,  either  in  the  process,  or  in  the  com- 
mencement of  the  bill,  or  in  the  prayer  for  process. 

It  is  not  necessary  at  law  that  it  should  be  so  stated  in  the 
process  or  in  the  commencement  of  the  declaration.  And 
where  either  party  is  there  styled  executor,  it  may  be  rejected 
as  surplusage,  and  the  suit  proceed  against  or  for  him  indi- 
vidually, though  it  is  othersvise  when  the  suit  is  brought  by 
or  against  him  as  executor.  2  WUtianis  on  Ex^rs  1751, 1752 ; 
1  ChiUys  PL  252 ;  Watson  v.  PiUing,  3  Brod.  &  Bing.  4 ; 
IlmrW  Co.  V.  Forrest,  2  Str.  1232. 

I  know  of  no  authority  or  precedent  that  establishes  a 
different  rule  in  equity.  The  proceedings  in  equity  are  and 
should  be  conducted  with  less  regard  to  mere  matters  of  form 
and  technical  objections  than  proceedings  at  law.  There  is 
no  principle  that  requires  a  different  rule.  When  a  bill,  in 
its  body,  sets  forth  fully  facts  which  give  the  complainant  a 
right  as  executor,  or  makes  the  defendant  liable  as  such,  so 
that  the  court  upon  these  allegations  can  give  the  relief  re- 
quired, it  is  mere  form  and  useless  form,  to  require  that  either 
party  should  be  so  styled  in  the  commencement  or  conclusion 

of  the  bill. 

The  demurrer  must  be  overruled. 


MusGHOVE  and  others  vs.  Kennell  and  others,  tow^nship 

committee  of  Greenville. 

1.  A  township  committee  in  this  state  have  no  power  to  borrow  money 
on  the  faith  of  the  township,  or  to  authorize  any  one  to  borrow  money  in 
Rename  of  the  township,  or  to  bind  the  inhabitants  to  the  payment  of 
^onev  po  borrowed. 

2-  But  if  the  members  of  the  township  committee  can  persuade  any  one 
^oloan  money  necessary  for  township  purposes,  they  are  at  liberty  to  do 
'"^l  and  the  borrowing  or  expenditure  of  such  money  will  not  be 
'^fained.  Such  borrowing  cannot  affect  the  township  or  any  inhabitant, 
Qnle^s  ihe  inhabitants,  at  a  regular  town  meeting,  adopt  the  loan  and  assume 
the  debt. 
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The  argument  was  upon  a  rule  to  sliow  cause  why  an 
injunction  should  not  issue  to  restrain  the  defendants  from 
j3aying  out  moneys  raised  for  scliool,  road,  and  poor  purposes, 
for  any  other  purpose  than  that  for  which  they  were  raised, 
and  from  borrowing  any  money  in  anticipation  of  taxes,  and 
from  expending  any  money  already  borrowed  for  any  purpose- 
whatever. 

Mr,  Winjiddy  for  complainants. 

Mr.  McGeCy  for  defendants. 

Thk  Chancellor. 

The  bill  alleges  that  the  defendants  are  about  to  expend 
the  money  raised  bv  the  vote  of  the  inhabitants  at  the  last 
annual  town  meeting  for  school,  road,  and  poor  taxes,  for 
other  purposes,  and  to  pay  the  costs  and  expenses  of  litigation 
commenced  by  them  against  the  to\vnship  street  commission- 
ers. The  answer  denies  that  they  have  expendeil,  or  intended 
to  expend,  any  of  the  moneys  voted  or  raised  for  the  purpose 
of  repairing  roads,  maintaining  schools,  or  supporting  the 
poor,  for  the  purposes  stated  in  the  bill,  or  for  any  other  pur- 
pose than  that  for  which  they  were  raised.  There  is  no  proof 
that  they  have  expended,  or  intended  to  expend,  these  moneys 
for  such  alleged  purposes,  and  therefore  the  answer  must  be 
taken  as  true,  and  no  injunction  can  issue  as  to  that. 

The  bill  further  states  that  the  town  committee  have 
authorized  the  treasurer  to  borrow  §2500,  in  anticipation  of 
taxes,  to  meet  bills  against  the  township,  and  asks  that  they 
may  be  restrained  from  borrowing,  and  if  moneys  have  been 
borrowed,  from  expending  them. 

The  answer  admits  the  passing  of  a  resolution  authorizing 
the  treasurer  to  borrow  money,  and  that  the  money  has  been 
actually  borrowed.  The  township  committee  in  this  state 
have  no  power  to  borrow  money  on  the  faith  of  the  township, 
or  to  authorize  any  one  to  borrow  money  in  the  name  of  the 
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~t:o\vnship,  or  to  bind  the  inhabitants  to  the  payment  of  money 
4SO  borrowed. 

The   township   committee   are   not   the   corporation ;    the 
inhabitants  of  the  townsliip  are  tlie  corporation,  and  they  act 
iiot  through  the  committee  as  managers  or  directors,  but  by 
'\'ote  of  the  inhabitants  assemblctl  in  town  meeting.     By  the 
twelfth  section  of  the  township  act  the  town  committee  arc  to 
^udit  the  accounts  of  the  township  officers,  and  are  to  direct 
the  expenditure  of  the  money  raised  for  the  township  pur- 
poses, but  they  have  no  power  to  raise  any  tax,  or  t9  bind 
the  township  by  borrowing  money.     This  power  is  nowhere 
<lirectly  given,  and  if  it  had  been  given  it  woukl  entirely 
override  and  render  useless  the  power  given  to  the  inhabi- 
tants to  vote  and  grant  the  sums  which  they  may  deem  })roper 
for  the  several  distinct  township  purjwses  designated ;  the 
town  committee  could  borrow  and  expend  for  any  purpose 
double  the  amount  voted  by  the  meeting,  and  the  township 
would  be  compelled  to  pay  the  loan,  and  raise  it  by  tax. 
Borrowing  money  can  be  no  injury  to  any  inhabitant  or  tax- 
payer ;  he  cannot  be  compelled  to  ])ay  any  part  of  it  unless 
the  inhabitants  at  the  next  town  meeting  should  vote  to  raise 
money  for  that  purpose.     If  the  memlx»rs  of  the  town  com- 
mittee can  persuade  any  one  to  loan  money  on  the  faith  that 
it  will  be  applied  to  pro{>er  purposes,  and  if  it  is  so  applied 
that  the  inhabitants  at  the  town  meeting  will  see  that  it  is 
raised  and  paid,  they  are  at  liberty  to  do  so.     If  the  com- 
mittee and  treasurer  raise  it  on  their  personal  responsibility 
they  have  that  right.     I  see  nothing  illegal  or  inequitable  in 
lending  or  borrowing  UKmey  on  the  confidence  that  it  will  be 
raiseil  and  paid  by  the  inhabitants.     On  the  contrary,  there 
may  l>e,  and  often  is,  a  very  groat  convenience  in  doing  it. 

There  are  duties  imposed  upon  townships,  such  as  repairing 
roads  and  supporting  the  poor,  that  are  imperative ;  an  unex- 
pected emergency  may  require  the  expenditure  of  more  moniy 
than  was  raised  by  the  inhabitants  for  the  purpose,  or  before 
the  amount  voted  is  collected  and  paid  into  the  treasury.  In 
such  case  it  is  usual,  and  oilten  wise  and  prudent,  for  the 
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treasurer  to  borrow  money  for  these  pur})oses.  It  is  generally 
done  with  the  a})probation  of  the  eomniittee,  the  proper  body 
for  expending  the  township  money,  and  most  likely  to  know 
of  the  necessity  of  it.  I  see  no  reason  why  the  borrowing 
or  expenditure  of  money  for  such  purposes  should  be  re- 
strained. 

The  injunction  must  be  refuseil. 


Kamena  vs.  Huelbig  and  others. 

1.  An  assignee  takes  a  mortgage  Bubject  to  all  the  equities  to  which  it 
was  liable  in  the  hands  of  his  assignor.  And  where  the  mortgage  ha;* 
been  pledged  aa  security  for  the  payment  of  a  note,  he  is  entitled  in  a  suit 
for  foreclosure,  only  to  a  decree  for  the  balance  due  on  the  mortgage,  after 
deducting  the  amount  of  the  note. 

2.  Where  the  mortgagor  has  paid  the  note,  and  tlie  note  and  mortgage 
have  been  delivered  to  him,  he  is  subrogated  in  the  i)lace  of  the  ])ayee  of 
the  note  as  his  assignee,  and  will  be  allowed  the  amount  as  a  credit  on  the 
mortgage. 

3.  A  deduction  allowed  by  the  payee  from  the  amount  really  due  on  the 
note,  does  not  enure  to  the  benefit  of  the  assignee.  A  receipt  ))eing 
taken  in  full  of  the  payee's  claim  on  the  bond  and  i.  ortgage,  the  mortgagor 
is  entitletl  to  a  credit  on  the  mortgage  for  the  full  amount  of  the  note. 

4.  The  pledging  by  note  of  a  bond  and  mortgage  as  security  for  its  pay- 
ment is  a  lawful  pledge.  It  does  not  require  a  sealed  or  written  instrument 
to  assign  a  bond  even  at  law.  In  this  case  a  mere  delivery  of  the  bond 
and  mortgage  would  have  been  sufficient. 

5.  This  assignment  does  not  come  within  the  provisions  of  the  second 
section  of  the  act  of  March  14th,  1803,  iXix.  Dig.  013,)  requiring  it  to  be  in 
writing  ;  but  if  it  did,  the  written  pledge  in  this  ctise  is  sufficient. 

0.  That  the  maker  of  the  note  pletlging  the  mortgage  as  security  for 
its  payment  was  a  married  woman,  docs  not  affect  the  validity  of  the  as- 
signment.    Her  husband  was  present  when  she  gave  it,  and  approved  it. 

7.  That  the  complainant  did  not  know  of  this  assignment,  does  not  affect  it. 

8.  That  the  mortgagee  did  not  have  the  bond  and  mortgage  in  her  hands 
for  delivery,  at  the  time  she  assigned  them,  was  notice  to  the  assignee  that 
they  were  held  by  some  one  as  owner  or  claimant.  But  he  was  entitled  to 
no  notice ;  he  took  them  subject  to  all  equities  in  this  respect. 
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Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 
Mr.  Hoffman,  for  complainant. 

Mr,  Winjield,  for  defendants. 

The  Chancellor. 

The  suit  is  to  foreclose  a  mortgage  dated  September  24th ^ 
^868,  given  by  the  defendants,  Flentze  and  wife,  to  Elizabeth 
IHuelbig,  wife  of  Frederick  Huelbig,  to  secure  $1563.  On  the 
list  of  December,  1868,  Elizabeth  Huelbig,  in  the  presence  and 
^th  the  consent  of  her  husband,  gave  a  note  to  Margaret  Die- 
trick  for  $800,  and  pledged  this  bond  and  mortgage  as  security 
^or  its  payment.  The  note  containing  the  pledge  was  signed 
by  Elizabeth  Huelbig  only.  While  the  bond  and  mortgage 
^vere  held  on  this  pledge,  Elizalx>th  Huelbig,  with  her  husband, 
on  the  first  day  of  May,  1869,  by  writing  under  their  hands  and 
seals,  assigned  the  bond  and  mortgage  to  the  complainant, 
which  assignment  was  recorded  on  the  tenth  day  of  August  fol- 
lowing. Mrs.  Dietrick  retained  the  bond  and  mortgage,  but 
the  written  pledge  to  her  was  not  recorded,  nor  does  it  appear 
that  the  complainant  had  noti(;e  of  it.  The  note  to  Margaret 
Dietrick  not  being  paid,  she  instituted  a  suit  to  foreclose  the 
mortgage.  After  this,  on  the  25th  day  of  February,  1870, 
Flentze,  to  stop  the  foreclosure,  paid  to  Margaret  Dietrick 
$732  in  full  for  her  debt,  and  took  from  her  a  receipt  that  it 
was  in  full  for  her  claim  on  the  bond  and  mortgage,  and  she 
delivered  the  note  and  bond  and  mortgage  to  Flentze,  who 
still  retains  them.  The  amount  paid  Mrs.  Dietrick  was  less 
than  the  amount  due  to  her  ;  she  threw  off  part  out  of  com- 
passion for  Mrs.  Huelbig,  who  lost  everything  in  the  business 
for  the  purchase  of  which  the  note  was  given.  The  amount  paid 
by  the  complainant  for  the  assignment  to  him  does  not  appear ; 
the  only  conclusion  to  be  drawn  from  the  evidence  is,  that  it 
was  over  $100  and  less  than  $500.  The  complainant,  when 
examined  a  little  more  than  two  years  after  the  transaction, 
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evades  discovering  the  truth  in  a  manner  that  must  impair  his 
character  for  fairness,  and  his  credibility  as  a  witness. 

The  defendant  Flentze  contends,  that  having  paid  this 
note  to  Mrs.  Dietrick  the  assignee  of  the  mortgage,  he  is  en- 
titled to  be  subrogated  in  her  place  as  assignee,  or  to  be 
allowed  the  amount  as  a  credit  on  the  mortgage. 

The  bond  and  mortgage  were  la^\'fully  pledged  to  Mrs. 
Dietrick.  It  does  not  require  a  sealed  or  written  instrument 
to  assign  a  bond,  even  at  law.  It  was  so  held  by  the  Supreme 
Court  in  Allen  v.  Pajicoast,  Spencer  68.  And  in  Kinna  v. 
Smith,  2  Greenes  Ch.  14,  Chancellor  Vroom  held  that  an 
assignment  without  seal  was  sufficient  to  pass  the  title  to  a 
mortgage  for  foreclosure  in  chancery,  though  it  would  not 
pass  the  lands  so  as  to  maintain  ejectment.  This  assignment 
was  in  writing,  but  had  it  been  by  mere  handing  over  the 
bond  and  mortgage,  it  would  have  been  sufficient. 

This  assignment  was  not  authorized  by,  nor  does  its  valid- 
ity depend  upon,  the  act  of  March  14th,  1863,  {Nix  Dig. 
613,)  and  therefore  it  does  not  come  within  the  provisions  of 
the  second  section  of  that  act,  requiring  it  to  be  in  writing. 
But  if  it  did,  the  written  pledge  in  this  case  is  sufficient. 

That  Mrs.  Huelbig  was  a  married  woman  does  not  affect 
the  validity  of  the  assignment.  Her  husband  was  present 
and  approved  the  assignment,  which  removes  all  question  as 
to  the  power  of  a  married  woman  to  assign  her  bond  or  note. 

That  the  complainant  did  not  know  of  the  assignment, 
does  not  affect  it.  Such  assignments  are  not  required  to  be 
recorded,  except  as  to  the  mortgagor,  to  protect  him  in  pay- 
ments and  right  to  set  off.  There  was  no  negligence  by  the 
assignee  ;  she  took  possession  of  and  kej>t  the  bond  and 
mortgage ;  and  the  fact  that  the  mortgagee  did  not  have  them 
to  deliver  at  the  assignment  to  the  complainant,  was  notice 
that  they  were  held  bv  some  one  as  owner  or  claimant.  But 
no  notice  to  him  was  required  ;  he  took  them  subject  to  all 
equities  in  this  respect. 

The  title  which  the  complainant  acquired  by  the  assign- 
ment was  such  as  his  assignor  had  at  the  time — ^that  is,  subject 
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to  the  pledge  to  Mrs.  Dietrick  for  the  payment  of  $800,  with 
interest  from  December  1st,  1868. 

By  the  payment  of  that  debt,  and  the  delivery  of  the  note 
and  bond  and  mortgage  to  him,  Flentze  stands  in  the  place 
of  Mrs.  Dietrick,  as  her  assignee  in  equity,  and  the  complain- 
ant has  no  right  at  law  or  in  equity  to  any  advantage  for  the 
payment  so  made,  nor  to  the  deduction  made  by  Mrs.  Dietrick 
from  the  amount  really  due  her  on  this  transfer  to  Flentze. 
The  complainant  is  entitled  to  a  decree  for  the  amount  due 
on  the  bond  and  mortgage,  giving  credit  for  §800,  as  of  De- 
cember 1st,  1868,  and  for  a  sale  of  the  mortgaged  premises  in 
satis&ction  of  that  amount,  but  without  costs.     The  litigation 
arose  from  his  unjust  and  illegal  claim. 


The  Xatioxal  Bank  of  the  Metropolis  vs.  Sprague 

and  others. 

1.  The  only  matter  that  can  be  considered  upon  exceptions  to  a  master's 
report,  Ls  the  validity  of  the  exceptions.  The  question  whether  there 
should  have  been  a  reference  having  been  considered  and  determined 
*hen  the  order  was  hiade,  cannot  be  reviewed  on  the  argument  on  the  ex- 
ceptions. 

2.  The  rule  of  the  court  is,  that  the  report  of  a  master  on  matters  referred 
to  him,  will  be  taken  as  correct,  until  some  error  is  shown.  The  burden 
of  this  is  upon  the  exceptant. 

3.  The  fact  that  a  report  contains  surplusage  will  not  set  aside  the  other 
P*rt  of  the  report  or  sustain  an  exception.  But  where  the  master  has 
*^rtained  and  reported  upon  matters  which  are  in  themselves  mere  sur- 
plusage, as  a  means  of  arriving  at  the  conclusions  which  he  was  required 
^  report,  as  such  they  are  proper  to  be  stated  in  his  report. 


On  exceptions  to  the  report  of  the  master. 

Mr,  mUlamsany  for  exceptions. 

-Mr.  /.  J5.  Vredenhurghj  for  W.  Stokes. 
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The  Chancellor. 

By  con.scnt,  the  proceedings  in  .several  suits  were  in  a  man- 
ner cf^nsoHdateil,  anil  the  chattels  included  in  several  chattel 
mortgages  were  sold  by  a  ieci»iver  under  an  order  of  the  court 
Ix'fore  the  final  decree.  One  chattel  mortgage  Avas  held  by 
Kloas  and  Hilbourn,  one  by  Allen  and  Mitchell  as  trastees, 
and  one  by  Wool  man  Stokes.  These  chattels  were  sold  by 
the  receiver  in  bulk.  An  order  was  made  referring  it  to  a 
master  to  ascertain  and  re[K)rt  what  chattels,  included  in  the 
mortgage  to  Stokes,  were  not  includeil  in  the  mortgage  to 
Klous  and  Hilbourn,  and  also  which  of  them  were  not  in- 
cluded in  the  mortgage  to  Allen  and  Mitchell ;  also,  to 
asr-ertain  the  value  of  such  chattels  and  the  amount  that  thev 
brf»ught  at  the  sale ;  and  also  to  rejwrt  the  amount  due  to 
♦Strikes  on  his  mortgage.  The  master  has  reported  on  each 
}H>int.     To  this  rejwrt  Klous  and  Hilbourn  filed  exceptions. 

The  onlv  matter  that  can  be  considered  here  is  the  validit^' 
of  these  exceptions.  The  question  whether  there  should  have 
lK*en  a  reference,  so  iiilly  argued  now,  was  ctjusidered  and  de- 
cided when  the  order  was  made,  and  c-anuot  be  reviewed  on 
this  argument. 

The  rule  of  the  court  is,  that  the  rejwrt  of  a  master  on 
matters  referred  to  him,  will  be  taken  as  correct,  until  some 
error  is  shown.     The  burden  of  this  is  uiK)n  the  exceptant. 

The  first  exc(»ption  is,  that  certain  chattels  reported  by  the 
master  not  to  be  included  in  the  Klous  mortgage,  were,  in 
fact,  included  in  it.  The  charge  includes  four  items,  t'iz,:  one 
hundred  cots,  three  hundred  j)illow  cases,  four  hundred  and 
seventy-three  cotton  sheets,  and  all  the  crockery  and  glass- 
ware for  the  house.  The  evidence  shows  that  one  hundred 
cots  were  includeil  in  c»ach  mortgage.  They  may  or  may  not 
have  l)een  the  same ;  they  may  have  Ik^mi  entirely  distinct. 
The  receiver  may  have  sold  two  hundred  cots.  1  am  not  able 
to  determine  this,  as  the  inventor}-  of  the  receiver,  which  was 
before  the  master,  was  not  produced  on  the  argument.  The 
report  may  be  right,  for  aught  that  appears,  and  therefore  the 
exception  cannot  be  sustained  as  to  this.     The  same  result 
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Duist  follow  for  the  same  reason,  as  to  the  three  hundred  pillow 
cases,  and  four  hundred  and  seventy-three  cotton  sheets.  The 
crocken'^  and  glassware  for  the  house  in  Stokes'  mortgage 
would,  by  the  general  nature  of  the  words,  include  the  seven 
hundred  plates  and  six  hundred  dishes  in  the  mortgage  to 
Stokes.  But  these  plates  and  dishes  might  have  been  broken 
or  removed  before  the  mortgage  to  Stokes,  in  the  year  1866. 
The  master  may  be  authorized  in  so  determining  by  some 
evidence  before  him.  I  am  much  inclined  to  think  that  this 
part  of  the  master's  report  may  be  wrong,  but  I  ciinnot  hold 
it  is  wrong,  and  the  amount  concerned  is  too  small  to  author- 
ize setting  aside  a  report  from  seeming  probability. 

The  second  exception  is,  that  the  master  has  reported  the 
value  of  articles  reserved  by  the  receiver  and  articles  not 
sold  by  the  receiver,  when  that  was  not  referred  to  him.  Such 
report  would  he  simply  surplusage  and  would  be  disregarded ; 
hut  the  fact  that  a  report  contains  surplusage  w^ill  not  set 
a^ide  the  other  part  of  the  report  or  sustain  an  exception.  But 
in  this  case  the  master  has  ascertained  and  reported  upon  these 
matters  as  a  means  of  arriving  at  the  conclusions  which  he 
^vas  required  to  report,  and  as  such  they  are  ])roper  to  be 
'*^tated  in  his  report. 

The  third  exception  to  the  report  is  the  statement  that  the 
value  of  the  chattels  in  the  Stokes  mortgage  not  in  the  Klous 
mortgage,  and  not  sold  at  the  receiver's  sale,  was  only  $8390.- 
•>1,  when  they  were  worth  much  more.  The  language,  both 
of  the  report  and  the  cxce})tion,  are  a  little  confused  and 
difficult  to  understand.  But  I  take  it  to  mean  the  value  of 
^uch  goods  as  were  exclusively  in  the  Stokes  mortgage,  which 
^ve^e  neither  reserved  by  the  nxieivcr  nor  sold  by  him  ;  or,  in 
other  words,  such  of  the  goods  as  were  missing.  The  excep- 
tion varies  materially  from  the  report,  but  passing  over  the 
variance,  I  see  nothing  in  the  evidence  to  sustain  it  in  point 
of  feet. 

The  fourth  exception,  also,  is  not  sustained  in  fact. 
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KuHL  V8.  TuE  Mayor  and  Collector  of  Jersey  City. 

1.  A  party  is  not  estopi)ed  by  his  acts  or  declarations  from  showing  the 
truth,  unless  such  acts  or  declarations  were  intended  to  influence  the  con- 
duct of  another,  or  he  had  reason  to  believe  that  they  would  influence  the 
conduct  of  another. 

2.  A  receipt  for  taxes  on  real  property,  given  by  a  tax  collector  on 
receiving  a  check,  does  not  estop  him  from  showing  tliat  the  check  was 
unpaid,  although  a  purchaser  was  induced  by  such  receipt  to  pay  the 
whole  consideration.  The  collector  did  not  give  the  receipt,  knowing  that 
it  would  be  use<l  for  such  purpose  ;  nor  doas  the  mere  giving  of  a  receipt 
which  is  only  a  voucher  of  payment  between  the  parties,  and  always  liable 
to  be  disproved,  raise  the  i)resumption  that  it  will  be  used  to  defraud  a 
purchaser. 


This  was  an  application  for  an  injunction  agtiinst  the 
defendants,  to  restrain  them  from  selling  the  lands  of  the 
complainant  for  taxes,  at  a  «de  for  which  they  were  adver- 
tised. The  facts  appearing  by  the  bill  and  answer  were,  that 
the  complainant  purchased  the  lands  in  (piestion  of  one  Xew- 
kirk ;  that  his  counsel  had  procured  a  certificate  from  Love, 
the  city  collector,  of  the  amount  of  taxes  and  ttssessments  in 
arrear,  being  $1491.50.  That  on  the  day  when  the  deeil  was 
delivered  and  the  consideraticm  paid,  Xewkirk  went  to  the 
office  of  Love  and  paid  the  arrears  by  giving  a  check  on  a 
biuik  in  Connecticut,  which  the  collector  received,  and  he 
thereupon  receipted  the  several  tax  bills  for  these  arrears. 
Xewkirk  took  these  to  the  office  of  complainant's  counsel ;  ou 
the  faith  of  this  rei^eijit  the  deed  was  accepted,  and  the  con- 
sideration paid  to  Newkirk  ;  the  check  of  Xewkirk  was  not 
paid,  and  the  defendants,  who  had  entered  these  taxes  and 
as.sessments  as  })aid  upon  the  ])roper  books,  canceleil  the  entry 
and  advertised  the  land  for  sale.  There  was  no  agreement  to 
accept  the  check  as  absolute  payment.  The  only  rea^ipt  was 
the  words,  "lleceived  payment.  Jas.  H.  Ix)ve,  Collet^tor," 
at  the  foot  of  the  bills.  There  was  nothing  to  show  that 
Love  had  notice  of  the  use  to  be  made  of  these  rcwipts.  The 
complainant's  counsel  deposes,  in  an  affidavit  annexed  to  tlie 
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bill,  that  when  he  asked  for  the  search  he  told  Love  that  a 
client  of  his  was  about  purchasing  the  property.  Love  in 
hisaaswer  states  that  he  had  no  recollection  of  this,  either 
when  he  gave  the  receipts  or  at  the  time  of  the  answer.  The 
argument  was  on  a  rule  to  show  cause  upon  the  bill  and 
answers  of  both  defendants. 

ilr,  J.  F,  Randolph^  Jr.,  for  rule. 

ilr,  Dixon,  contra. 

■ 

The  Chancellor. 

There  is  no  dispute  that  these  taxes  are  unpaid.  A  check 
taken  in  the  manner  in  which  this  was  received  is  no  pay- 
ment, if  dishonored.  As  between  the  defendants  and  Newkirk 
the  taxes  are  clearly  not  paid. 

The  complainant  contends  that  the  defendants  are  estopped 
as  agiiinst  him  from  denying  the  payment,  because  by  the 
receipt  given  to  Xewkirk  they  induced  him  to  pay  the  full 
consideration,  j^nd  it  will  be  inequitable  now  to  permit  them 
to  show  that  the  rec»eipt  was  not  true,  and  that  the  taxes  are 
unpaid. 

In  considering  the  question,  I  shall  assume  that  Love  had 
no  intention  to  mislead  the  complainant,  or  to  induce  him  to 
do  as  he  did,  and  did  not  know  that  these  receipts  were  to  be 
used  for  that  purpose.  The  fact  sfcited  by  the  counsel  of  the 
(complainant  some  time  before,  could  hardly  be  recollected  by 
a  public  officer,  in  the  numerous  applications  of  this  kind 
that  constantly  are  made  to  him.  Even  without  the  denial 
^1  all  recollection  in  his  answer,  such  recollection  would  not 
w  inferred  from  this  fact. 

There  is  a  seeming  conflict  among  the  numerous  decisions 
on  the  doctrine  of  estoppels  in  jyciis,  sometimes  called  equitable 
^toppels,  whether  any  one  will  be  estopped  by  a  representa- 
tion made,  which  turns  out  not  to  be  true,  where  there  was 
^0  intention  to  influence  the  conduct  of  any  one  by  it,  and 
where  it  was  not  apparent  that  the  representation  would  have 
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that  effect.  I  take  tlie  doctrine  established,  by  the  decided 
weight  of  authority,  that  there  must  be  such  intention,  or  that 
it  must  be  so  apparent  that  the  representation  will  have  that 
effect,  that  the  intention  must  be  presumed. 

Lord  Denman,  in  Pickard  v.  Sears,  6  Ad.  &  Ell,  4§9,  lays 
down  the  rule  "that  where  one  by  his  words  or  conduct 
willfuUy  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  the 
former  is  concluded." 

Baron  Parke,  in  Freeman  v.  Cooke,  2  Exch.  654,  states  that 
this  rule,  as  laid  down  by  Lord  Denman,  must  be  considered 
as  established.  He  says :  "  By  the  term  willfully,  we  must 
understand,  if  not  that  the  party  represents  that  to  be  true 
which  he  knows  to  be  untrue,  at  least  that  he  means  his  repre- 
sentation to  be  acted  upon ;  and  if,  whatever  a  map's  real 
intention  may  be,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true,  and  believe 
that  it  wius  meant  that  he  should  act  uj)on  it,"  it  would  estop. 

Lord  Campbell,  in  Hoxcard  v.  Hudson,  2  EIL  &  Black.  1, 
savs  it  must  be  shown,  "both  that  there  was  a  willful  intent 
to  make  him  act  on  the  faith  of  the  representation,  and  that 
he  did  so  act."  And  Justices  Wightman,  Erie,  and  Cromp- 
ton  take  the  same  }X)sition  in  their  opinions.  All  held  that 
there  must  l>e  an  intention  to  influence. 

Both  Lord  Chancellor  Chelmsford  and  Lord  Wenslevdale, 
in  their  opinions  in  Clark  v.  Hart,  6  //.  L,  C.  633,  approved 
of  and  aj)plied  the  rule  laid  down  in  Freeman  r.  Cooke. 

Chief  Justice  Xelson,  in  The  Welland  Canal  Co.  v.  Hath- 
away, 8  Wend.  483,  says :  "  A  party  will  be  concluded  from 
denying  his  own  acts  or  admissions  which  were  expressly  de- 
signed to  influence  the  conduct  of  another,  and  did  so  influ- 
ence." 

In  Dezell  v.  OdeU,  3  Hill  222,  JusticH)  Bronson  says,  in 
adopting  that  view  Jis  his  own,  that  "the  learned  judge  did 
not  lay  down  the  rule  with  too  much  caution  or  with  too  many 
limitations."  In  the  same  case.  Justice  Cowen  says :  "  We 
then  have  a  clear  case  of  an  admission  by  the  defendant  in- 
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tended  to  influence  the  conduct  of  the  man  with  whom  he 

^dealing,  and  which  did  so  influence  it  to  his  prejudice. 

This  I  understand  to  be  the  only  definition  of  an  estoppel  in 
pak" 

In  Brown  v.  Bowen,  30  N.  Y,  519,  Justice  Mullin,  in  de- 
livering the  opinion  of  the  court,  in  which  all  the  judges  con- 
curred, says :  "  To  establish  an  estoppel  in  pais,  it  must  be 
shown  that  the  person  sought  to  be^estopped  has  made  an  ad- 
niission  or  done  an  act  with  the  intention  of  influencing  the 
conduct  of  another,  or  that  he  had  reason  to  believe  would 
influence  his  conduct." 

In  Wilcox  V.  HoweU,  44  N.  Y,  398,  Commissioner  Earl,  in 
delivering  the  opinion  of  the  court  says  the  doctrine  of  estop- 
pel m  paw  "is  only  applied  to  conclude  a  party  by  his  acts 
and  admissions  intended  to  influence  the  conduct  of  another." 

In  Turner  v.  Coffin,  12  Allen  401,  the  court  expressly  held 
this  doctrine  and  the  decision  turns  upon  it.  The  verdict 
^as  set  aside  because  the  court  did  not  charge  the  jury  that 
the  plaintiff  mast  have  willfully  intended  that  the  silence  and 
conduct  on  his  part,  should  lead  to  action  on  the  part  of  the 
Wendant.  This  view  is  approved  in  Pierce  v.  Andrews,  6 
Cush.  4. 

In  Yairger  v.  Manning,  1  Vroom  183,  Justice  Brown,  in 
delivering  the  opinion  of  the  court,  says  :  "  A  pica  of  title,  if 
an  estoppel,  must  be  such  in  pais,  and  on  the  ground  of 
^villful  misrepresentation  by  defendants,  on  which  the  plain- 
tiif  was  induced  to  act  to  his  injury.  There  is  no  evidence  of 
willful  misconduct.'' 

The  American  editors  of  Smith's  Leading  Cases,  in  their 
notes  to  Den  v.  Oliver,  Vol,  IL  643,  646,  adopt  this  doctrine 
r^'^iuiring  an  intention  to  influence,  or  that  the  influence  must 
"^  clearly  foreseen  to  create  an  estoppel ;  and  hold  also, 
tnat  a  declaration  to  one  man  can  rarely  operate  as  an  esto])- 
F'  in  favor  of  another. 

This  limitation  is  also  clearly  and  positively  laid  down  in 
Hermn's  Law  of  Estoppel,  §§  327,  331,  426. 

If  it  was  held  that  the  collector  or  the  city  were  estopped 
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by  such  a  receipt,  it  would,  of  necessity,  put  an  end  to  the 
convenient  practice  everj'^whcre  adopted,  of  paying  taxes  by 
checks ;  every  tax-payer  would  be  obliged  to  produce  and 
count  out  legal  tender  notes. 

Tax  receipts  are  only  intended  as  evidence  in  favor  of  the 
tax-payer  against  the  city,  not  as  muniments  or  evidences  of 
title.  The  defendant.  Love,  in  this  case,  did  not  intend  it  as 
such,  and  this  must  have,  been  known  to  the  complainant. 
Simple  receipts  have  always  been  held  not  to  conclude  the 
person  giving  them.  They  are  not  like  commercial  paper, 
negotiable,  nor  intended  for  such  purposes ;  but,  like  a  bond 
or  mortgage,  are  subject  to  all  equitable  defences.  The 
obligor  of  a  bond  might  be  held  in  like  manner  to  have  in- 
duced an  assignee  to  take  it ;  the  bond  being  a  representation 
that  the  obligor  owed  and  would  pay  the  money.  This  doc- 
trine has  never  been  a])plied  to  bonds  or  mortgages,  and 
would  change  the  entire  status  of  them. 

The  giving  this  receipt  by  Ix)ve  was  not  culpable  negli- 
gence or  carelessness ;  it  was  done  ac*cording  to  the  usual 
course  of  business,  relying  upon  the  rule  that  if  the  check 
was  worthless  the  receipt  was  also  of  no  validity,  except  to 
change  the  burden  of  proof.  This  was  known  to  the  com- 
plainant. 

The  injunction  must  be  denied. 


Dey  .and  others  r«.  Df.y  and  others. 

Bill  to  restrain  purchaser  of  a  mortgage  from  a  trustee  from  using  and 
misapplying  trust  funds.  The  answer  formally  denied  the  facts,  but  in- 
junction continuetl  till  final  hearing,  on  the  ground  that  the  purchaser 
had  knowledge  of  circumstances  which  should  have  excited  his  suspicion, 
and  put  him  upon  inquiry. 


This  was  a  motion  to  dissolve  an  injunction.   Argued  upon 
bill  and  answer. 
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Mr.  7.  TT.  Scudder  for  motion. 

Mr,  Borcherling,  contra. 

The  Chancellor. 

The  defendant,  James  R.  Dey,  assigned  to  the  defendant, 
Foster,  a  bond  and  mortgage  for  $7000,  which  he  held  in 
trust  for  the  complainants  as  surviving  trustee,  under  a  trust 
declared  in  a  deed  to  him  and  Jacob  C.  Dey,  for  the  benefit 
of  the  complainants.  The  mortgage  was  held  as  the  residue 
of  the  proceeds  of  the  trust  estate  directed  to  be  invested  for 
the  benefit  of  the  complainants.  The  bill  charges  that  James 
R.  Dey  assigned  the  mortgage  to  Foster  for  a  precedent  debt, 
and  that  Foster  took  it  by  fraud  and  collusion  with  him,  and 
that  James  R.  Dey  appropriated  the  proceeds  to  his  own  use, 
and  shortly  after  became  bankrupt,  and  was  discharged  under 
the  bankrupt  law ;  and  charges  the  assignment  to  be  a  fraud 
on  the  estate. 

Dey  has  not  answered.  Foster  in  his  answer  denies  that 
the'mortgage  was  taken  for  a  precedent  debt,  or  that  he  knew 
that  Dey  was  insolvent,  or  that  he  intended  to  appropriate  or 
misapply  the  money.  He  denies  the  charge  that  he  was  con- 
nected in  business  with  Dey,  but  admits  that  he  had  for  years 
occupied  the  same  office  with  him,  and  had  been  his  agent  for 
the  sale  of  fertilizers  manufactured  by  him. 

The  answer  seems  to  contain  formal  denial  of  the  facts 
relied  upon  and  required  to  make  a  purchaser  from  a  trustee 
liable  for  his  misapplication  of  the  trust  funds.  But  it  admits 
knowledge  that  Dey  held  this  as  trustee  and  surviving  trus- 
tee, and  that  the  transfer  was  made  shortly  after  the  death  of 
the  co-trustee,  and  before  his  representatives  had  executed  the 
^'^^ignment  to  Dey  supposed  to  be  necessary.  There  are  many 
circumstances  that  should  have  excited  his  suspicion,  and  put 
^*'ni  upon  inquiry.  The  fact  of  the  sale  of  a  trust  mortgage 
^t  a  deduction  from  its  face,  for  the  difference  of  the  rate  of 

• 

interest,  was  suspicious,  and  should    have  caused   inquiry, 
^tese  circumstances,  with  the  fact  that  Dey  has  not  answered 
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the  bill,  are  sufficient  to  make  the  case  a  proper  one  in  whici 
the  court  vshould  exercise  tlie  discretion  vested  in  it  to  retain 
the  injunction  until  the  hearing. 

The  motion  is  denied. 


FuEY  V8,  BoYLAX  and  wife. 

1.  Bill  for  specific  performance  of  a  parol  contract  to  convey  lands.  Xo 
contract  proved. 

2.  A  married  woman  having  releaRctl  her  dower  by  joining  in  a  convey- 
ance made  by  her  husband  to  B,  cannot  demand  her  dower  against  A,  who 
becomes*  seized  of  the  lands  by  a  title  superior  to  that  of  B.  Her  dower 
once  extinguished  cannot  be  revived. 


Argued  on  final  hearing  upon  bill,  answer,  replication,  and 
proofs. 

3L\  IliUy  for  comj)laiuant. 

J/r.  Jioj/lan,  pro  sc. 

The  Chancellor. 

The  complainant  asks  for  a  decree  to  compel  the  defend- 
ants to  execute  a  deed  to  him  in  specific  performance  of  a 
parol  contract,  alleged  to  have  been  made  by  the  defendant, 
James  H.  Boylan,  with  him.  The  defendants,  by  their 
answer,  res|)onsive  to  the  stiitement  in  the  bill,  deny  that 
there  was  anv  parol  contract  made  bv  Bovlan,  or  anv  one  for 
him,  to  convey  the  lands  in  question.  There  is  no  proof  of 
it,  even  by  the  complainant  himself.  Boylan  and  one  Har- 
riott owned  adjoining  tracts,  subject  to  the  same  encumbrances 
created  by  their  common  grantor.  Harriott  negotiated  with 
the  complainant  for  the  sale  of  lK)th  tracts  for  the  price  of 
$3400,  but  without  any  authority  from  Boylan,  and  Boylan 
had  no  negotiation  with  the  complainant.    He  was  not  willing 
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to  sell  at  that  price,  and  at  first  disagreed  to  the  sale  made  by 
Harriott,  but  at  last  consented  that  a  deed  might  be  made  to 
Harriott  by  the  sheriff  for  his  part.  The  sheriff  had  sold 
this  part  under  a  judgment  against  Boylan's  grantor  prior  to 
the  conveyance  to  Boylan,  and  he  had  bid  off  the  property  at 
the  sheriff's  sale,  but  had  not  taken  the  deed.  The  complain- 
ant agreed  to  accept,  and  did  accept  the  sheriff's  deed  for 
Boylan's  part,  in  fulfillment  of  the  parol  contract  with  Har- 
riott, and  paid  to  Harriott  the  $3400,  and  Harriott  paid  to 
Bovlan  his  share  of  the  excess  of  this  amount  above  the  en- 
cumbrances.  Boylan,  who  is  an  attorney-at-law,  told  Har- 
riott that  the  sheriff's  deed  was  as  good  a  title  as  a  deed  from 
him,  and  that  it  was  a  better  title,  as  it  cut  off  all  encum- 
brances. 

There  "was  clearly  no  parol  contract  to  convey.  He  con- 
•  seated  that  his  bid  at  the  sheriffs  sale  might  be  transferred  to 
the  complainant,  so  a*s  to  enable  Harriott  to  carry  out  his 
arrangement.  The  complainant  agrec^d  to  accei)t  this  as  a 
fiilfillment  of  the  contract.  Boylan  did  not  act  as  his  counsel 
or  legal  adviser,  and  stood  in  no  confidential  relations  with 
him,  and  complainant  acted  at  his  own  peril  in  relying  on 
Boylan's  opinion  or  representation  as  to  the  sheriff's  deed. 
^0  fraud  is  shown.  Boylan  swears  that  it  was,  and  is  still 
his  opinion. 

But  there  does  not  appear  to  be  any  title  left  in  Boylan  to 
convey.  It  nowhere  appears  that  the  wife  of  Walsh,  the 
grantor  of  Boylan,  was  his  wife  at  the  date  of  the  judgment, 
or  that  she  is  now  living ;  both  these  facts  are  necessary  to 
<*reateany  cloud  on  the  title.  Besides,  Mrs.  Walsh,  by  join- 
Jiig  in  the  deed  to  Boylan,  extinguished  and  barred  her  right 
to  dower.  She  can  never  claim  it,  nor  can  any  one  in  her 
name  or  as  her  assignee ;  the  first  section  of  the  dower  act, 
and  the  fourth  section  of  the  act  respecting  conveyances,  must 
"e  regarded  as  settling  that  question.  No  one  can  claim,  as 
^ignee,  a  right  that  is  barred  or  extinguished. 
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1.  An  inj auction  vill  not  be  disolred  or  refu.«ed  apon  new  matter  ee 
up  In  the  an«Ter.  not  responsive  to  the  bill. 

2.  An  agreement  between  tvo  pr>prie:or3  upon  the  same  stream,  tha 
the  upper  proprietor  9>hall  hare  the  right  to  discharge  all  the  waten>  drawi 
from  a  canal  feeder  over  the  lands  of  the  lover  proprietor,  and  that  thi 
lover  proprietor  shall  be  entitled  to  have  all  the  waters  drawn  from  th< 
feeder  flow  over  his  lands  entitles  the  lower  proprietor  to  the  flow  of  al 
the  water  actaallv  drawn  from  the  feeder,  although  in  excess  of  th< 
fjuantitv  which  the  upper  proprietor  ha$  the  le/al  right  to  draw  from  thi 
feeder. 


This  was  a  motion  to  dissolve  an  injunction  heretofore 
granted,  made  upon  the  answer  of  the  defendant. 

J//\  J.  C.  PottSy  for  motion. 

J/r.  J,  Wibon  and  J//\  Richeu,  contra. 

The  Chancelixjr. 

The  Delaware  and  Raritan  Canal  Conii>any,  in  the  year 
1832,  constructed  the  feeder  for  its  canal  through  the  city  of 
Trenton.  In  doing  this  the  ci>nipany  took  lands  of  William 
Potts,  under  whom  the  defendant,  William  H.  Potts,  derives 
title,  and  in  passing  through  his  land  stopped  the  flow  of  a 
great  part  of  the  water  of  Petty's  run,  a  stream  which  passed 
through  his  land  and  through  lands  of  others,  and  emptied 
into  the  Delaware.  This  stream  was  used  for  water  i>ower 
on  the  lands  of  Potts  and  of  some  otliers  of  these  owners. 
The  w^mpany,  to  restore  to  Potts  the  water  thus  taken  away, 
jMirmitted  him  to  construct  a  trunk  from  the  finder,  by  which 
water  was  tiiken  to  turn  the  wheel  of  his  mill.  This  water 
wa:i  supplied  in  greater  quantities  than  the  natural  flow 
through  l*etty's  run,  and  some  of  the  owners  below,  who  did 
not  use  it  for  water  power,  and  were  injureil  by  the  excess  of 
water,  brought  suits  for  the  injury.  In  August,  18-48,  an 
agreement  waa  made  between  these  owners  and  Potts  to  com- 
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promise  these  suits  and  settle  the  difficulties  between  them. 
There  were  six  parties  to  this  agreement,  including  all  the 
<^nvncrs  of  land  between  the  feeder  and  the  Delaware.    Henrv 
I\  Welling,  under  whom  the  complainant,  Armstrong,  de- 
rives title,  was  one  of  these  partic^s.    By  this  agreement  Potts 
granted  to  each  of  the  other  parties  and  his  heirs  and  assigns 
the  right  of  flowing  the  water  drawn  from  the  feeder,  as  the 
.same  was  then  done,  over  his  lauds  along  and  under  Petty's 
J*un  ;  and  he  covenanted  with  them  that  he  and  his  heirs  and 
^^signs  would  keep  open,  and  suffer  them  to  keep  open,  the 
^JCato  or  gates  at  his  upper  tan-yard,  so  as  to  i>ermit  the  water 
^0  l^c  drawn  from  the  feeder  to  flow  througli,  and  In^st  pro- 
Juotc  the  beneficial  use  of  it  at  the  several  mills  upon  the 

-Vt  the  date  of  tliis  agreement  there  was  a  trunk  constructed 
froixi  the  feeder  to  the  mill,  on  Potts'  upper  tan-yard  ;  from 
thij^  there  were  two  gates — one  to  let  the  water  on  the  mill- 
whi^^l^  called  the  wheel-gate,  and  another  called  the  side-gate, 
'^^  One  side  of  the  wheel,  whicli  was  opened  to  let  down  the 
water  when  the  wheel-gate  was  closed,  so  that  the  owners  of 
^"^  lands  and  mills  below  should  have  the  constant  ase  and 
•^^^dt  of  the  flow  of  the  water  through  their  premises. 

^Each  of  the  other  parties  granted  to  Potts,  and  to  each 
^^*i^r,  the  right  of  flowing  the  water  drawn  from  the  feeder 
^v^^r  his  lands  along  Petty's  run. 

Jo  this  agreeoient,  which  was  under  seal,  there  was  ap- 

P^^^ded  a  written  memorandum,  signed  by  three  of  the  parties, 

^  illiani  Potts,  Isaac  Dunn,  and  H.  P.  Welling,  by  which 

tHc^y  agreed  that  the  trunk,  from  the  feeder  to  the  head-race 

^^  J^otts'  upper  yard,  should  be  repaired,  kept  up,  and  main- 

^^ned  at  their  joint  expense. 

Ffom  the  date  of  this  agreement  to  the  interference  com- 
pVmed  of  in  1869,  the  water  which  flowed  from  the  feeder 
^'^  the  trunk  thus  constructed,  had  been  permitted  to  pass 
^own  Petty's  run  through  the  two  gates  mentioned ;  the  side- 
S^te  being  raised  when  the  wheel  was  stopped  and  the  wheel- 
P^  closed.  The  complainant,  who  had  purchased  the  lands 
Vol.  vni.  g 


*. 


94  CASES  IX  CHANCERY. 


Anniitn>nz  r.  Pott.*. 


and  mill  of  Welling,  anil  liaJ  enlar^nl  the  mill  and  works^ 
was  perraitteil  to  place  an  automatic  mechanical  contrivance 
at  these  gates  l>v  which  the  cl«>?ing  of  the  wheel-gate  opened 
the  .side-gate,  which  was  again  cIo«?ed  when  the  wheel-gate 
\vvL<  o{>enetl. 

The  complainant  having  refu>eil  to  pay  S4>me  claim  made 
bv  the  defendant  for  rej>air<,  the  latter  cl«>eeil  the  side-gate 
and  refiLseil  to  allow  the  ojmplainant  ti>  open  it,  thus  de- 
priving him  of  the  benefit  of  the  N^-ater  drawn  from  the 
leeder,  except  at  such  times  :v*  the  wheel-gate  was  o|)en. 

These  facts  stated  in  the  bill  are  not  denied  bv  the  answer, 
except  that  it  is  deuietl  that  the  closing  of  the  side-gate,  or 
any  other  act  of  the  defendant,  inteixrpts  the  flow  of  all  the 
water.  The  answer  states  that  a  flow  of  water  equal  to  sixty- 
four  s^juare  inches  tlrawn  under  a  head  of  four  feet,  has  not 
lx?en  stop|)ed  or  interci»pteil,  but  has  constantly  been  i)ermit- 
ted.  The  answer  further  s<»ts  up  that  the  water  was  drawn 
by  virtue  of  agreements  with  the  canal  comjwiny — one  of 
which  was  with  William  Potts,  and  the  other  with  Grarret  D. 
Wall  through  whom  the  c*omplainant  derives  title — that  the 
water  to  be  drawn  from  the  feeder  wiis  to  be  the  quantity  of 
sixty-four  s<juare  inches,  drawn  under  a  head  of  four  feet ; 
and  that  the  complainant  has  no  right  to  have  any  more 
water  flow  to  his  land  from  the  feeiler  than  this  quantity. 

In  the  first  place,  these  agreements  are  set  up  in  the  answer 
not  in  resjwnse  to  the  bill,  but  in  avoidance,  and  in  limita- 
tion of  the  rights  claimeil  in  it;  and  by  the  settleil  practice 
of  this  court,  an  injunction  will  not  be  dissolved  or  refused 
upon  new  matter  set  up  in  the  answer  not  responsive  to  the 
bill.  This  was  so  held  by  Chancellor  Green  in  The  Societjf 
V.  LoWy  2  C.  E.  Green  2G ;  by  Chancellor  Williamson  ia 
Green  v.  PcdUiSy  1  Beas.  267  ;  and  in  Butler  v.  The  Societi/fib, 
264 ;  in  which  case  on  appeal,  {lb.  506,)  the  doctrine  wiis  re- 
cognized in  the  Court  of  Appeals  in  the  opinicm  of  the  court 
delivered  by  Green,  C.  J.  Chancellor  Kent  so  held  in  Min- 
ium V.  Seymour^  4  Johns.  Ch.  499,  citing  as  authority  AUerv 
V.  Crabcrojt,  Bamardist.  Ch.  R.  373. 

But  if  these  agreements  were  properly  before  the  courts 
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they  cannot  qualify  the  agreement  of  August  5th,  1848,  upon 
which  the  question  here  depends.  That  agreement  was  not 
for  flowing  the  water  which  the  parties  were  entitled  to  draic, 
but" the  trafer  drawn  from  the  feeder."  This  must  mean 
either  the  water  drawn  by  the  trunk  as  it  then  was,  or  tlie 
water' that  should  at  any  time  be  drawn  from  the  feeder. 
This  has  always  been  in  excess  of  sixty-four  square  inches. 
It  may  be  that  the  company  has  the  right  to  restrict  the 
water  drawn  from  the  canal  to  sixty-four  inches  under  the 
given  head.  If  it  has  that  right  and  does  withhold  all  over 
that  amount,  the  complainant  has  no  claim  against  Potts  for 
this.  But  when  the  company  allows  more  water  to  be  drawn, 
and  it  is  drawn,  the  complainant  has  by  this  grant  a  right  to 
have  the  amount  actually  drawn  flow  over  the  land  of  Potts, 
and  through  one  of  the  two  gates,  to  his  mill.  Potts  has  the 
corresponding  right;  if  he  draws  four  hundred  instead  of 
sixty-four  square  inches  from  the  feeder,  he  has  the  right  ta 
pass  it  over  the  complainant's  lands  to  the  Delaware.  This 
Was  one  of  the  main  objects  of  the  agreement  which  contains 
the  grant.  Some  of  the  parties  had  agreements  with  the 
company,  others  had  none.  It  cannot  be  supposed  that  such 
as  had  none  intended  to  subject  their  lands  to  a  burden  and 
gain  no  right  in  return.  The  plain  intent,  as  gathered  both 
fix)m  the  words  of  the  agreement  and  from  the  circumstances 
under  which  it  was  made,  was  to  give  all  the  lower  owners 
the  right  to  have  all  the  water  drawn  from  the  feeder  pass 
through  these  gates,  as  the  same  was  done  at  the  date  of  the 
agreement — that  is,  by  having  one  of  the  two  gates  always 
open;  and  on  the  other  hand,  to  give  Potts  the  right  to  pass 
all  the  water  drawn  by  this  trunk  from  the  feeder  away  from 
his  lands  in  like  manner.  It  was  not  intended  to  confine  the 
quantity  to  sixty-four  inches  or  any  other  limit. 

If  it  did  not  appear  in  what  manner  these  gates  were  kept 
open  at  the  date  of  the  agreement,  the  provision  that  they 
^ere  to  be  used  in  such  manner  as  would  best  promote  the 
heneficial  use  of  it  at  the  mills,  would  require  one  gate  to  be 
always  open. 

The  moticm  (o  dissolve  must  be  denied. 
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AVoKKELL  r/«.  The  First  Presbyterian  Church  of 

Millstone. 

1.  An  objection  that  the  eoqHinite  ohantcter  of  the  defendants  does  not 
*ui!iciently  appear  bv  the  bill,  and  that  no  prr^jier  averments  are  therein 
made  (if  ceele9>ia.«tical  relation^  and  rule<,  vhich  have  l»een  waived  or  rab- 
stantially  supplied  by  the  answer  and  pro<»f«.  t^nn<it  avail  at  the  final 

hearing;. 

2.  It  !•»  no  valid  objeviion  to  the  action  taken  at  a  metrtins  of  a  congre- 
gatirin.  that  nicmWrs  of  the  ci>ngreffati<>n  werv  alisent.  nr  l>eing  present  did 
not  vote.  Where  a  r^jciety  is  e^mi|io<ed  of  an  indefinite  number  of  per- 
>Mn<i,  a  majority  of  those  who  appear  at  a  remilar  meeting  con«titute  a 
l>ody  to  transact  bu«ines«.  The  presumption  i<:  that  all  the  members 
present  who  ob*er\-e  silence  when  a  question  is  put.  i^mcar  with  the  ma- 
jority of  those  who  actually  vote — that  is  if  the  ijuestion  l>e  put  audibly 
.ind  explicitly. 

;>.  The  pastoral  relation  is  fi»r  relijriou-;  and  not  mercenary  cnd:^  but 
the  contract  involved  in  it  imjM^ie*  jiefuniary  oblisrations  and  gives  pecu- 
niary riirhts  which  the  law  enforce^  and  pn.»tecis  and  the  Hirrender  ol 
those  ri£!ht^,  when  it  involves  matter  of  jx-cuniary  k»^s.  is  lawful  matter  o3 
IKfCunian'  comjiensation,  and  is  a  valid  c«..nsiileraii«»n  for  a  contract  to  pay 
money. 

4.  In  Presbvterian  Hx-ietie-  the  coiicreiniion  arc  the  >ubstantial  bene- 
ficial  owners  of  the  church  pr^'iK-rty.  and  the  tru-tee>the  legal  instruments 
to  execute  their  will. 

'».  Tni<iteei*  have  no  legal  right  to  attempt  to  defeat  au  agreement  en 
tered  into  by  the  congregatii»n. 

it.  Where  a  congregation  has  agn-e*!  to  allow  a  credit  to  its  pastor  o 
.^2<H>j  on  a  certain  bond  given  u*  the  c<»riH»rati<.»u.  and  the  trustees  Lav* 
ac4piie>ced  in  that  agreement,  the  pastor  is  entitled  to  an  injunction  t« 
restrain  an  action  at  law  u|ion  the  htmil,  an<l  the  trustees  cannot,  in  such  fl 
>u;i,  thwart  the  wishes  or  deny  the  jiower  of  tlieir  a-i^ui  qm  tnn4. 


The  ctiiLsc  wa.s  argueil  upon  the  pleadings  and  proofs,  be- 
Ibre  the  Vic(»-Chaneellor. 

3Ir.  McLean  and  Mr.  J,  WiUony  for  complainant. 

Mr.  W.  H.  Vredenburgh  and  Mr,  Dixon,  for  defendants. 
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The  Vice-Chancellor. 

The  parties  to  this  suit  are  the  Rev.  Charles  F.  Worrell, 
D.  R,  and  the  First  Presbyterian  Church  of  Millstone,  in 
the  county  of  Monmouth.     The  complainant  was  pastor  of 
the  church  from  the  early  part  of  1842  to  the  9th  clay  of 
March,  1868,  with  an  annual  salary,  prior  to  1860,  of  §400, 
besides  the  use  of  the  parsonage  farm.     The  salary  was  after- 
wards raised  to  $600,  of  which  $500  was  actually  paid.     At 
a  congregational  meeting  on  the  25th  of  July,  1867,  it  was 
resolved,  in  view  of  the  dilapidated  condition  of  the  parson- 
age, its  distance  from  the  church,  and  the  existence  of  a  debt 
for  back  salary,  to  sell  the  parsonage  for  $4000,  and  the  trus- 
tees were  directed  to  execute  a  deed  to  the  purchaser.     From 
the  proceeds  of  sale  the  sum  of  $2700  was  to  be  invested  on 
bond  and  mortgage  for  the  purchase  of  another  parsonage, 
and  the  balance,  after  payment  of  the  salary  debt  and  some 
outstanding  bills,  was  to  be  paid  to  the  pastor  for  the  im- 
provements, buildings,  materials,  and  repairs  done  by  him  on 
the  premises  during  the  previous  twenty-four  years.     The 
interest  of  the  invested  fund  was  also  to  go  to  him  while  re- 
maining the  pastor,  in  lieu  of  the  use  of  the  parsonage  itself, 
which  use  was  included  in  his  call.     The   refusal  of  the 
ptemises  was  given  him  at  the  specified  price,  and  he  accord- 
ingly became  the  purchaser.    The  deed  was  made  for  his  use, 
^t  his  request,  to  his  son  Henry,  who  gave  back  his  bond  and 
Mortgage  for  $3000  of  the  price,  the  remaining  ^lOC'O  being 
allowed  in  settlement  of  the  indebtedness  due  Dr.  Worrell. 
Henrv  Worrell  afterwards  conveved   to  his  father.     Shortlv 
'^fter  the  sale,  certain  meml)ers  of  the  congregation,  about 
^^entv  in  number,  beino;  dissatisfied  with  the  ministrations  of 
^r.  Worrell,  memorialized  the  presbytery  in  regard  to  a  dis- 
^lution  of  the  pastoral  relation,  and  that  body  appointed  a 
^nimittee  of  three  ministers  and   two  elders  to  visit  the 
^burch  and  confer  with  its  pastor  and  officers.     A  committee 
^f  the  congregation,  composed  of  nearly  all  of  the  elders, 
"^ons,  and  trustees,  met  the  presbytery  committee  at  the 
^burch  in  Millstone,  at  two  P.  m.  on  Monday,  the  28th  of 
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Oc-tobor,  18G7,  and  continued  their  disoassions  till  late  in  the 
evening,  without  reaching  a  satisfactory  result,  when  the 
committee  of  tlje  congregation  was  requested  to  withdraw  to 
enable  the  committee  of  presbytery  to  come  to  some  eonclu- 
jsion  and  make  some  reix)rt.  Upon  again  being  convened, 
the  chairman  of  the  latter  committee  presented  a  preamble 
and  agreement  as  a  basis  of  settlement,  proposing  its  adop- 
tion, then  to  be  afterwards  submitted  to  the  congregation  for 
its  action,  at  a  meeting  to  be  called  for  that  purpose.  It  was, 
in  substance,  an  arrangement  by  which  the  pastor  should 
tender  his  resignation,  to  take  eflect  on  the  9th  of  the  follow- 
ing March,  and  in  consideration  of  his  so  doing,  of  his  long 
continued  services  to  the  church,  of  the  scanty  support  he  had 
receiveil,  and  his  inability  to  lay  aside  from  it  any  provision 
for  old  age,  a  donation  should  be  made  him  by  a  credit  on 
the  amount  of  the  mortgage.  Discussion  ensueil  as  to  how 
large  this  credit  should  be,  and  diflerent  sums  being  named, 
it  was  finally  fixed  at  §2000.  The  jkiikt  was  then  signed  by 
eleven  of  the  congregational  ct>mmittee,  five  of  the  signers 
iKfing  trustees,  six  being  elders  or  dciic»ons. 

A  meeting  of  the  congregation  was  soon  after  called  by  a 
notice,  as  follows:  *'  At  the  recpiest  of  the  officers  of  the  First 
Presbyterian  Church  of  Millstone,  and  of  the  committee  of 
j)resl)ytery,  there  will  be  a  meeting  of  the  congregation  of  said 
church  in  the  church  edifice,  on  Wetlnesday,  November  13th, 
1867,  at  two  o'clock  p.  M.,  for  the  purpose  of  considering  and 
acting  upon  an  agreement  made  by  the  officers  of  the  church 
with  the  committee  of  presbytery  to  make  a  j)ecuniary  con- 
sideration to  the  pastor,  in  view  of  his  proposed  resignation, 
and  in  case  of  his  resignation,  to  appoint  commissioners  to 
presbytery."  This  notice  was  dated  the  1st  of  November, 
and  was  signed  by  Isaac  Hutchinson,  trustee,  and  Austin 
Kue,  elder ;  both  of  whom  had  signed  the  agreement  of  the 
28th  of  October. 

The  a)ngregation  met  in  pursuance  of  it,  and  was  organ- 
ized bv  the  election  of  a  chairman  and  secretary.  The  miu- 
utes  of  this  meeting,  signed  by  these  officers  and  authenticated 
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hy  their  testimony  as  witnesses,  are  in  evidence.  The  pre- 
amble and  agreement  of  the  28th  of  October  were  read,  to- 
gether wuth  the  minutes  of  that  meeting,  when  the  following 
>ius  moved  and  seconded :  "  Resolved,  That  we,  the  congre- 
gation of  the  First  Presbyterian  Church  of  Millstone,  Mon- 
mouth county,  New  Jersey,  now  assembled,  in  view  of  our 
pastor.  Rev.  C.  F.  Worrell,  having  spent  all  his  ministerial 
life  with  us  in  ardent  and  successful  labor,  upon  a  salary 
entirely  inadequate  to  his  comfortable  support,  while  expend- 
ing much  in  behalf  of  the  congregation,  approve  and  ratify 
the  action  and  proposal  of  the  joint  officers,  trustees,  elders, 
and  deacons  of  the  church,  October  28th,  1867,  in  tendering 
him  a  pecuniary  offering,  and  we,  the  congregation,  hereby 
order  that  a  credit  be  given  him  of  two  thousand  dollars, 
upon  the  bond  and  mortgage  held  by  the  congregation 
upon  the  former  parsonage  farm,  in  his  behalf  as  pastor.'^ 
At  this  point  three  of  the  signers  of  the  agreement,  two  being 
trastees  amd  one  an  elder,  denied  signing  the  agreement  as 
stated,  contending  that  the  paper  had  been  altered  and  en- 
larged, and  that  they  had  only  signed  to  bring  the  whole 
matter  before  a  congregational  meeting.  After  warm  discus- 
J^ion,  a  motion  to  adjourn  was  negatived  by  a  decided  vote. 
The  main  resolution  was  then  put  and  adopted  by  a  large 
majority — first  by  uplifted  hands,  and  afterwards  by  the 
voters  rising  in  their  seats.  The  chair  decided  that  all  the 
signers  of  the  agreement  presented  by  the  presby terial  com- 
mittee had  thereby  voted  in  the  affirmative,  and  their  votes 
>^ould  be  so  counted.  Fifty-eight  persons  voted  for  the  reso- 
lution. These,  added  to  the  eleven  signers  of  the  agreement, 
made  the  total  affirmative  vote,  sixty-nine.  The  negative 
l^ing  put  by  the  chair,  twelve  or  thirteen  votes  were  cast 
Against  it,  as  near  as  could  be  ascertained,  as  there  was  then 
^oie  confusion  in  one  portion  of  the  house — a  number  of 
persons  rising  and  going  out. 

A  resolution  was  adopted  directing  a  credit  of  $2000  to  be 
put  upon  the  bond,  and  prescribing  its  form.  The  pastor  de- 
<^lared  his  purpose  to  resign  his  pastoral  charge  at  the  forth- 
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r-oming  mwtinj^  of  presbyter\',  dud  recjiiested  the  congregation 
to  ap|¥^int  oomrai.ssioners  to  preslmery  to  attend  to  the  same. 
Four  conimi.-ffioners  were  appointed.  On  the  9th  of  the  fol- 
lowing Def-emlKT  the  prejibvten*  met,  and  the  pastor  and 
i'^immi.'^ioners  appeared  and  were  h«irtl.  The  call  for  the 
congregational  meeting  and  the  minutes  of  that  meeting  were 
n^],  when  one  r»f  the  commissioners  presented  a  protest, 
^igned  hy  himself  and  six*  memlx?rs  of  the  congregation,  not 
i-r^mmissioners.  This  protest  concnrreil  in  and  warmly  re- 
commende*!  the  dissolution  of  the  jiastoral  relation,  but  re- 
moiLstratfrd  against  the  manner  of  it,  and  urged  c»onsiderations 
at  length  why  so  large  a  creilit  should  not  be  given. 

The  j)resbyter\'  adopted  the  report  of  its  committee  ap- 
|Hjinted  to  visit  the  church,  and  declared  the  pastoral  relation 
diss^jlvwl,  to  take  effect  from  the  9th  dav  of  March  next  en- 
suing.  It  did  «o  take  etfect.  On  the  21st  of  the  following 
August  Dr.  Worrell  i>aid  to  the  president  of  the  board  of 
triLstees  the  balance  due  on  the  bond,  deducting  the  §2000 
claimed  as  a  credit ;  an  endorsement  of  that  credit  having 
b(»en  by  himself,  or  some  of  the  church  officers,  more  than 
once  previously  demanded  and  refused. 

On  the  lOth  of  Decemlwr,  18G8,  an  action  in  the  Supreme 
Court  was  begun  on  the  bond  in  the  name  of  defendants, 
when  the  complainant  filed  his  bill  to  have  such  action  re- 
straincHl,  the  credit  decreed  to  be  allowed,  and  the  bond  and 
mortgage  d(?livere(l  up  to  be  canwle<l.  An  answer  was  filed 
and  the  cause  brought  to  hearing  on  the  pleadings  and  proofs. 

At  the  argument  objections  wore  made  to  the  informalities 
and  defective  allegations  of  the  bill :  that  the  corporate 
character  of  the  defendants  does  not  sufficiently  appear  ;  that 
no  contract  is  set  out  with  the  corj)ortition  as  such,  and  no 
proper  averments  are  made  of  ecclesiastical  relations  and  rules. 
Whatever  force  these  objections  might  have  had  at  an  earlier 
.stage  of  the  ciiusc,  they  cannot  avail  now.  The  defective 
allegation  of  corporate  character  and  ecclesiastical  rules  have 
been  waived  or  substantially  supplied  by  the  answer  and 
proofs.  The  answer  itself  is  defectively  made,  but  the  corporate 
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existence  has  been  abundantly  shown,  and  assumed  by  both 
sides  to  arise  under  the  act  to  incorporate  the  trustees  of 
religious  societies.  Nix.  Dig.  802.  The  relations  of  the  con-  * 
gr^tion  to  the  presbytery,  the  authority  and  action  of  that 
body,  and  the  book  of  government,  have  been  recognized  and 
relied  on  directly  or  implicitly  by  both  sides  in  the  proofs 
and  the  argument,  and  I  therefore  take  them  to  be  legitimate 
matters  of  consideration  in  disposing  of  the  case. 

A  contract  to  credit  complainant  with  $2000,  if  alleged  in 
the  bill  to  have  been  made  by  the  defendaiits — that  is,  by  the 
tniMees  as  a  cwyorate  body — would  have  been  of  no  practical 
use,  for,  in  fact,  no  such  contract  has  been  proved.  The 
uniting  signed  at  the  October  meeting  of  the  committee  is 
dearly  not  such.  It  was  signed  by  five  of  the  trustees,  but 
only  as  individuals,  in  connection  with  others,  and  cannot  be 
regarded  as  a  corporate  act.  It  was,  at  most,  an  agreement 
to  submit  the  stipulations  to  the  action  of  the  congregation, 
and  while  evincing  perhaps  the  views  which  the  trustees 
individually  held,  whose  right  and  province  it  was  to  give 
such  a  credit,  and  by  whom  such  an  agreement  could  be 
properly  and  efficaciously  made,  it  could  clearly  form  no 
basis  for  an  action  at  law  against  the  corporation,  or  any 
ground  in  equity  on  which  specific  performance  could  be  en- 
foreed. 

The  committee  meeting  of  October  seems  to  me  to  have 
been  one  to  inquire,  consult,  and  advise.  I  can  assign  no 
hij^her  authority  or  more  binding  obligation  to  the  agreement 
then  signed,  than  would  belong  to  the  suggestions  or  recom- 
Dttendatious  of  a  report.  Those  who  signed  it  were  not  bound 
to  adhere  to  the  views  it  expressed,  or  to  urge  the  congrega- 
tion to  adopt  tfiem,  if,  upon  reflection  or  increased  light,  such 
VIOL'S  were  perceived  to  be  wrong.  This  being  so,  they  were 
free  to  vote  at  the  congregational  meeting  as  they  deemed  to 
^  right.' 

Much  of  the  evidence  and  argument  in  the  case  was  di- 
^^^l  to  the  proceedings  of  that  October  meeting,  and  the 
^"omplainant's  claim  discussed  as  if  the  trustees  or  corporation 


102  CASES  IX  CHANCERY. 


Worrell  v.  First  Presbvterian  Church  of  Millstone. 


as  such,  were  souo-ht  to  be  bound  bv  a  contract  then  made. 
But  it  seems  to  me  plain  that  the  essential  questions  in  the 
case  relate  to  the  meeting  of  November  13th,  and  to  what 
was  done  in  pursuance  of  it.  This  religious  society  is  as- 
sumed to  exist  under  the  provisions  of  the  general  act,  and 
presents,  as  was  said  by  the  Supreme  Court  of  the  state  in 
Miller  v.  BaptUt  Church  of  Allowaystomi,  1  Harr.  251,  a 
threefold  aspect.  First,  The  congregation  that  usually  meets 
together  for  religious  worship  and  instruction ;  secondly. 
The  church,  strictly  so  calleil,  composed  of  those  entitled  to 
full  church  privileges ;  and  lastly,  the  trustees  or  corporation. 

The  president  of  the  corporation  refused  to  allow  the  credit 
voted  by  the  congregation,  and  afterwards  caused  a  prosecu- 
tion at  law  to  be  commenced  on  the  bond.  The  trustees,  as 
individuals,  differed  in  opinion  as  to  the  allowance  of  the 
credit,  and  took  no  action,  as  a  body,  respecting  it,  till  some 
weeks  after  the  prosecution  was  begun,  when,  at  a  meeting  on 
the  16th  of  January,  1869,  five  of  their  number  being  present, 
the  course  of  the  president  in  that  behalf  was  approved.  The 
answer  is  sworn  to  by  five  of  the  trustees,  but  is  not  under 
the  corporate  seal,  and  does  not  appear  to  have  Ix^n  made  by 
any  vote  of  the  trustees  acting  in  their  official  or  corporate 
capacity.  It  must  now,  however,  be  treated  as  if  formally 
executed,  and  disposition  made  of  the  substantial  merits  of 
the  controversy,  as  disclosed  upon  the  whole  case  and  dis- 
cussed in  the  arguments. 

It  is  insisted  for  the  defendants  that  the  congregational 
meeting  of  November  13th  was  irregular  in  its  procee<lings, 
and  for  that  reason  its  action  invalid ;  that  the  arrangement 
or  agreement  then  adopted  by  which  the  pastor  was  to  resign 
and  $2000  to  be  allowed  him  was  a  nudum  pactum,  without 
consideration,  and  cannot  be  enforced ;  and  lastly,  that  the 
congregation  had  no  authority  to  make  such  a  contract,  if 
otherwise  good ;  that  the  defendants  are  not  bound  by  it,  and 
this  suit  against  them  cannot  be  maintained. 

The  meeting  was  regularly  called.  The  notice  above  re- 
cited was  explicit  and  full  in  its  terms,  and  is  not  denied  to 
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hav'e  been  properly  published.     The  objects  stated  were  to 
act  upon  the  agreement  of  the  October  meeting,  and  in  case 
of  the  pastor's  resignation,  to  appoint  commissioners  to  pres- 
bytery to  carry  it  into  effect.     But  it  is  said  that  considerable 
numbers  were  absent  or*  did  not  vote ;  that  the  pastor  was 
active  in  securing  the  attendance  and  votes  of  those  favorable 
to  himself;  that  he  participated   in  the  discussions  of  the 
meeting  and  denied  the  right  of  those  who  had  signed  the 
October  agreement  to  vote  against  its  stipulations,  insisting 
that  their  votes  should  be  counted  in  the  affirmative,  and  they 
were  accordingly  so  counted.     Whatever  may  be  thought  of 
the  complainant's  conduct  respecting  that  meeting  on  the 
score  of  propriety  and  taste,   I  can  see  no  objection  to  it 
legally.    By  the  permission  of  the  meeting  he  was  heard  for 
himself.    When  the  circumstances  of  his  age,  his  long  pasto- 
rate, and  his  pecuniary  means,  are  considered,  I  can  find 
nothing  in  his  action  to  wonder  at,  certainly  nothing  to  justify 
the  appellation  of  fraud.     In  the  idea  that  the  signers  of  the 
October  agreement  \ycre  to  be  counted  in  the  affirmative,  he 
was  wrong  and  had  been  wrongly  advised,  but  the  error  made 
no  important  difference  in  the  general  vote.     Three  of  such 
signers  claimed  to  vote  in  the  negative  and  were  counted  in 
the  affirmative.     If  counted  as  they  should  have  been,  the 
vote  would  have  stood  sixty-six  in  favor,  and  sixteen  or  per- 
haps seventeen  against. 

^or  can  it  form  any  valid  objection  to  the  meeting  that 
Members  of  the  congregation  were  absent,  or,  being  present, 
<hd  not  vote.  Where  a  society  is  composed  of  an  indefinite 
number  of  persons,  a  majority  of  those  who  appear  at  a  regu- 
hr  meeting  constitute  a  body  to  transact  business.  The  pre- 
^Daption  is,  that  all  the  members  present  who  observe  silence 
^hen  a  question  is  put,  concur  with  the  majority  of  those  who 
dually  vote — that  is,  if  the  question  be  put  audibly  and  ex- 
plicitly. AngeU  ami  Anies,  §§  497,  499 ;  3niler  v.  English, 
1  ^!  317. 

'Vas  the  agreement  to  give  the  credit  without  consideration ^ 
^  therefore  void?     The  defendants  insist  that  whatever 
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indebtodncss  existed  to  the  complainant  was  adjusted  and 
settled  at  the  conveyance  of  the  parsonage  farm;  that  the 
$1000  then  alloweil  was  in  full  of  all  claims ;  that  the  further 
sum  of  $2000  was  simply  a  gift,  with  nothing  to  stand  oa 
but  the  promise  to  resign,  which  promise  they  say  was  no 
equivalent  for  the  credit  and  was  insufficient  to  support  it* 
The  evidence  is,  that  when  the  complainant  purchased  th^ 
farm,  the  §1000  was  a  jumping  or  compromise  sum  less  than, 
was  believed  to  be  due,  and  on  the  belief  that  he  >vas  to 
continue  the  pastor  and  not  chargeable  with  interest  on  th^ 
mortgage.     There  is  nothing  in  the  transaction  to  bar  thc^ 
additional  remuneration  that  was  afterwards   thought  due^ 
Had  a  clear  duty  existed  to  resign,  a  promise  to  do  so  for  monejr 
would  be  called  correctly  a  nudum  pactum,  or  worse.    But  no 
such  duty  appears.    A  few  wished  him  to  do  so,  but  the  largo 
majority  not.    On  their  part  and  on  his  part,  it  w^as  a  concession, 
for  the  siike  of  harmony  to  the  minority  views.    The  pastoral 
relation  is  for  religious  and  not  mercenary  ends,  but  the  con- 
tract involved  in  it  imposes  pecuniary  obligations  and  give^ 
pecuniary  rights  which  the  law  enforces  and  protects.     I  can. 
see  no  reason  why  the  surrender  of  those  rights  may  not  be 
lawful  matter  of  pecuniary  compensiition  whenever  matter  of 
pecuniary  loss.     That  it  was  matter  of  loss,  in  this  (^ase,  is 
plain.     To  meet  it,  and  at  the  same  time  supply  the  defi- 
ciencies of  the  past,   is,   in   my  judgment,  a  very  just  and 
obvious  foundation  on  which  the  agreement  to  give  the  credit 
of  $2000  can  stand.     It  api)cars  from  the  i)roofs  to  have  been 
conceded  by  all  that  some  allowance  should  be  made.     The 
obligation  to  pay  something  does  not  seem  to  have  been  ques- 
tioned, but  only  the  amount.     The  consideration  was  not 
doubted,  but  the  measure  of  it.     This  is  shown  bv  the  discus- 
sions  of  the  October  meeting,  by  the  testimony  of  the  trustees, 
or  some  of  them,  now  defending  this  suit,and  by  the  terms  of  the 
protest  to  presbytery  on  the  9th  of  December.     I  am  of  opin- 
ion, therefore,  that  the  promise  of  the  congregation  had  & 
good  and  lawful  consideration  to  support  it ;  that  there  was 
no  want  of  mutuality ;  and  if  the  congregation  had  power  to 
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bind  the  defendant  corporation,  the  agreement  having  been 
j)crlbrincd  on  the  one  side,  should  be  decTeed  to  be  perlbrmed 
on  the  other. 

Had  the  congregation  this  power,  or  are  tlie  defendants  in 
any  wise  bound  ?  In  Presbyterian  societies  the  pastoral  relation 
is  established  and  discontinued  not  by  the  trustees  or  by  the 
church,  but  by  the  congregation  and  the  pastor,  under  the 
sanction  of  the  presbytery.     The  call  proceeds  irom  the  con- 
gregation, contains  the  agreement  to  pay  the  salary,  and  is 
subscribctl  by  their  elders  and  deacons,  or  by  their  trustees, 
or  by  a  select  committee,  as  the  congregation  shall  appoint. 
It  is  presented  to  the  minister  only  through  the  presbytery, 
and  will  not  be  effectuated  without  its  approval.     The  author- 
ities and  controlling  power  of  the  congregation  recognized  in 
the  book  of  government,   is  exemplijied  in   the  practice  of 
these  societies.     The  congregation  direct  the  trastccs.     The 
former  act  as  the  substantial  beneficial  ownci-s,  the  latter  as 
the  legal  instruments  to  execute  their  will.     This  is  shown 
oy  the  defendants'  book  of  minutes  to  have  been  the  theory 
and  the  practice  of  the  society,  whose  trustees  they  are.     This 
instruction,  so  long  and  generally  acted  on,  was  declared  to 
"^  law  by  the  Court  of  Appeals  in  the  case  of  l^osc  v.  Mor- 
9(in,  7  a  E.  Green  583.     It  was  held  in  that  case  that  the 
•*»tatute  under  which  this  society  is  formed  creates  only  a, 
simple  trust,  so  that  the  trustees  must  hold  and  dispose  of  the 
property  in  conformity  to  the  directions  of  their  cestui  que 
trusty  who  may  be  either  the  congregation  or  certain  officials, 
^<^rding  to  the  rules  or  discipline  of  the  particular  church 
^r  society.     In  the  light  of  this  decision,  I  can  see  no  pro- 
priety or  legal  right  in  the  attempt  of  the  trustees,  defendants 
m  this  case,  to  defeat  the  agreement  entered  into  by  the  con- 
Potion,  and  especially  after  that  agreement  was  sanctioned 
"y  the  presbytery  and  acted  on  by  the  complainant.     After 
theXoveraber  meeting  of  the  congregation,  the  trustees  took 
^0  steps,  as  a  body,  to  express  their  dissent,  or  make  known 
iheir  purpose,  if  such  purpose  they  had,  to  resist  the  allow- 
^ce  of  the  credit. 


VA  f.A^EH  IS  CHANCERY. 


Wrizi:  •.  ScaiiJi. 


In  :hf-r  cat^r  ot  iliUyr  v.  Ri^^U  Ch»n^^  1  Harr.  2ol,  1 1 
-xTx*  h*['J.  In  an  :!kr:tl'j>n  hy  the  inini"-rer  l^r  his  unpaid  salary . 
tL-it  rjriN.-~  thr  tnirtfre^,  a.*  s-uf-h.  an>  fani^  to  the  contract 
no  a/ti*^   ot  ln>r  ct*n  Ije  ^iL^tain*>l  a^rninst  the  corporation 
But  it  wa-  alr*^#  h«.*W  that  when  the  ^••.■iety  lias  regularly  em- 
ploy^l  a  [la-rtz/r.  it  Uyjt>njes  the  «luty  ol*  the  trustees  to  fulfil 
th^'ir  tnt-t   l#y  exertinir  the  mean"?  in  their  hands  to  pro- 
vi#le  the  ?*ti|iiilateil  rrupfK^rt.     And  where  their  dissent  does 
not  ex[»n?«-ly  afifK-ar,  it   is  to  be  presumed  that  they  have 
iindenaken  to  fK-rtorni  their  <luty.     On  these  principles  the 
a/lion  a^in»t   the  crirporation   in  that  case  was  sustained 
though  no  exprr>s  cr.»n tract  between  it  and  the  plaintiff  war 
ffjadf;  out  by  the  pnxif^.     The  ?ame  principles  are  applicable 
here.     Having  acr|uiesced  in  the  action  of  that  meeting,  anc 
allowe^l  it*  c-«>a^umniation  by  the  presbytery  in  the  following 
month,  and  the  removal  of  the  pastor  from  his  place  on  thi 
faith  of  what  was  then  affreeil  to  be  done,  thev  cannot  now 
thwart  the  wir^liL-s  or  deny  the  |>ower  of  their  c«>rfMi  que  trust 

I  nsiiKiCtfully  advi.'ie  a  decree  in  acconlance  with  the  prayei 
of  the  bill. 


Wrkjiit  r*.  Smith. 


1.  A  trur-Urc,  ho  far  as*  the  inisi  extend:*,  can  never  be  a  purchaser  of  tin 
I»roiM:r!y  eiiitiracecl  under  ilie  tru.«t,  without  the  consent  of  all  |)erson: 
inlerei*te<l. 

2.  Tlie  rule  extends  to  all  cases  in  which  confidence  ha«  been  reiK>se<] 
and  applicM  a^  Ptronjrly  to  thoiK.*  who  have  gratuitouj«Iy  or  officiousb 
nn<lertaken  the  management  of  another^s  projierty,  as  to  those  who  an 
engaged  for  that  pur|Hj;<e  and  paid  for  it. 

'f.  The  amount  for  which  the  mortgage,  against  which  relief  is  sough 
ill  thi>*  cai^;,  anrl  which  wan  fraudulently  procured,  should  stand  as  secur 
ity,  determine<} ;  and  decree  that  u]>on  payment  thereof  the  mortgage  anc 
l*ond  K*cure<l  hy  it  Imj  given  up  to  be  canceled. 


Thif*  cause  was  heard  by  the  V ice-Chancellor,  upon  the 
pleudingH  and  proofs. 
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J/r.  Coidt  and  3L\  Van  Btarcom,  for  complainant. 

3L\  Hamilton  and  3Tr.  Kays,  for  defendant. 

The  Vice-Chancellor. 

The  bill  in  this  cause  prays  relief  against  a  mortgage,  on 
the  ground  that  it  was  fraudulently  procured.  The  com- 
plainant, Benjamin  H.  Wright,  is  a  resident  of  Rome,  in  the 
state  of  New  York,  and  the  defendant,  James  Smith,  of  Xew- 
ton,  in  this  state.  Wright,  being  the  owner  of  a  certain 
interest  in  some  mineral  lands  in  the  count v  of  Sussex,  and 
desirous  of  purchasing  the  fee  of  the  lands,  (the  same  being 
about  forty  acres  belonging  to  one  Ackerson,)  and  wishing 
also  to  buy  an  adjoining  tract  called  the  Howell  farm,  made 
known  his  wishes  in  1869  to  the  defendant,  who  was 
acquainted  with  the  premises,  and  had  done  business  with 
the  complainant  some  years  before.  Wright  had  retHiived  in 
some  way  exaggerated  impressions  of  the  pric^es  that  would 
be  asked  by  the  owners,  but  was  anxious  to  buy,  and  told 
Smith  about  what  sums  he  would  be  willing,  if  necessary,  to 
pay.  These  sums  were  not  to  exceed  ^4000  for  the  Acker- 
son  land,  and  §7500  for  the  Howell  form.  Smith  undertook, 
as  a  friend,  to  negotiate  for  their  purchase,  and  from  that  time 
till  in  the  spring  of  1870,  was  more  or  less  in  treaty  with  the 
two  owners,  keeping  also  in  communic*ation  with  the  com- 
plainant, receiving  from  and  sending  letters  to  him  about  the 
terms  and  progress  of  the  bargains.  Smith,  it  was  thought, 
could  buy  to  better  advantage  than  Wright,  and  the  latter 
was,  therefore,  not  to  be  known  to  the  owners,  but  was  to 
take  title  to  the  properties  through  Smith. 

On  the  25th  of  August,  1869,  Smith  wrote  to  the  com- 
plainant that  he  would  endeavor  to  make  the  arrangement 
for  him  with  Ackerson,  if  jwssible,  in  as  short  time  as  he 
could,  and  would  let  him  know  how  the  whole  matter  stood 
as  far  as  lay  in  his  power.  On  the  16th  of  the  following 
October,  he  wrote  that  he  thought  he  could  get  both  the  Ack- 
erson and  Howell  matters  arranged  to  suit  Wright,  but  it 
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Siiiitli  fnntinu<'<l  \n  write  :il)r»iit  th'.'  IImwcII  larni,  acknnwl- 
jjriiijr  i"  Ji  N'ttrr  of  May  17th,  tin-  ri'''<i|)t   of  S7-">(>,  which 
\Vrij£ht  sent  to  he  n><'il  in  that  punlia'^f.  an<l  sayiuix  in  onrnt 
Jiilvllth:   **  I  havr'  ju-t    rrccivc'd   my  dcrij   tor  the   1I«»\V(.II 
pro[HTty  ;  ^ot  it  this  alhTimon  :  all  i-^  safe  now  ;  thoiiirlit  best 
to  lt*t  ynii  know  at  one<' ;  yon  <an  comnlcte  yonr  arrange- 
ments, as  tli<*  jM'ojMTty  ha>  changed   htnuU  ;  the  ohstaeles  an: 
removiMl/'      lie   had   l>eion'  reeeiv 'd   lin*  this  piirehase  sr>OC 
from  AVri<!:ht,  and  (mi  the  Oth   of  AnirH'^t   lollowino;   s7')l> 
makinj^  in  all  S*J(MM)  on  a<'eonnt  ol'  thiit  pi-operty.     The  deed 
'br  it  I'l'Dni  Howell   to  Smith   expi'essed  the  eonsi(h'i'ation  Ml 
»7000.     Sonn*  delav  oeenrred  in  elleetinj;  lh<'  transfer  ln)ii 
mith  to  Wright,  luit  th*'  latter  took  i)o>ses>ion  shortly  attei 
le  former  p»t   title,  and  Smith  and  wile  siihseijiiently  con- 
iMith  properties  to  \Vrio;ht   hy  one  (M>nveyan(.*e,  tor  th< 
idcnition   of   J^I  1,000,   hein;:  the  amonnt   of   the    suni! 
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mnioil  in  the  two  dc^eds  from  Ackcrson  and  Howell.     This 

sum  of  ?11,000  was  paid  to  Smith  by  Wright,  as  follows: 

?*30W  in  previous  cash  |)aymeiits,  as  already  stated ;  S2()00 

by  assuming  a  mortgage  of  that  amount  on  the  Howell  farm, 

and  the  balanee,  of  §6000,  by  bond  and  mortgage  to  Smith, 

payable  in  instalhuents  of  §2000  eacli,  the  first  to  be  due  May 

oth,  1871. 

Wriirht  had  not  seen  or  in  anv  wav  communic^ated  with 
either  Howell  or  Ackerson,  but  relied  upon  Smith  to  make 
the  best  terms  he  eould,  both  as  to  prices  and  cash  payments, 
and  believed  that  he  had  done  so,  and  that  he  had  paid  the 
sums  named  in  the  deeds,  till  in  May,  1871,  when  he  learned 
from  Howell  that  instead  of  §7000  for  his  farm,  Smith  had 
paid  him  but  the  value  of  ?5500,  and  none  of  it  in  cash. 
Thb  led  him  to  Ackerson,  from  whom  he  learne<l  that  instead 
of  $4000  for  his  land.  Smith  had  paid  him  but  §1178,  one- 
l^lf  of  it  in  cash  and  the  other  half  by  a  note  payable  in  one 
year  and  eleven  months.  The  consideration  of  §5500  was 
niade  up  by  executing  a  mortgage  on  the  premises  for  §2000, 
and  by  conveying  two  lots  in  Newton  which  Smith  had  been 
^kingtosell.  These  lots  he  claims  to  have  been  worth 
84500  over  and  alx)ve  their  encumbrance,  but  it  is  proved 
that  the  lots  w^ere  taken  by  Howell,  through  his  agents,  for 
83500,  and  it  Ls  further  proved  that  the  latter  simi  was  a 
'^  price.  The  result  of  the  whole  is  this :  Smith  received 
from  Wright,  in  cash,  §3000,  and  paid  out  in  c^ash  §589.  He 
•^ught  both  properties  for  §6678,  and  passed  them  over  to 
%ht  for  §11,000. 

The  object  of  the  bill  is  to  bring  Smith  to  account,  and  to 
"*ve  the  mortgage  adjasted  to  what  shall  be  found  due.  It 
*^'s  for  an  answer  without  oath.  The  answer,  though  under 
^)  must  therefore  be  treated  as  if  it  were  not.  But  if  it 
^ere  evidence,  its  allegations  so  far  as  they  deny  the  material 
otters  of  the  bill  would  not  be  of  the  slightest  avail.  The 
^dence  that  Smith  actcil  in  a  fiduciary  capacity  in  making 
we  purchases  is  superabundant  and  overwhelming.  His  let- 
^  of  which  seventeen  were  produced,  establish  it  beyond 
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douLt.     Thcv  careful Iv  avoid  any  statements  of  what  he  was 
to  pay,  and  are  evidently  drawn  with  studied  care,  evincing  a 
purpose  to  make  Wright  believe  lie  was  buying  for  him  as 
advantageously  as  he  could,  without  saying  so  in  terms.    He 
received  letters  from  Wright  in  large  numbers,  which  upon 
the  hearing  he  declined  to  produce,  though  requested  and  duly 
notified  to  do  so.     Their  contents,  as  otherwise  proved,  are 
of  the  strongest  character  possible  to  show  the  relation  of 
confidence  existing  between  the  parties.     The  whole  conduct 
of  Smith  in  originally  proffering  his  services  as  a  friend 
when  informed  by  Wright  of  his  wishes ;  imposing  reticence 
on  Ackerson  and  on  Wright ;  causing  fictitious  considerations 
to  be  inserted  in  the  deeds  which  he  took ;  the  fact  that  no 
arrangement  or  bargain  was  made,  or  is  pretended  to  have 
been  made,  between  Smith  and  Wright  as  to  the  price  between 
them ;  and  the  manifest  assumption  on  Wright's  part  that  he 
was  giving  what  Smith  gave — an  assumption  which  Smith 
knew  Wright  was  acting  on  as  certainly  as  he  knew  it  to  be 
false ;  are  all  in  keeping  with  the  letters  and  other  facts  of 
the  case.     It  is  true  that  the  complainant  was  aware  that  in 
dealing  with  Howell,  Smith  was  to  turn  in  the  two  Newton 
lots,  and  was  willing  it  should  be  done,  but  they  were  to  be 
appraised  at  a  just  and  reasonable  pric«.     He  trusted  implic- 
itly in  the  defendant,  because  he  had  previously  known  him 
and  done  business  with  him  while  filling  an  honorable  official 
position.     But  one  view,  I  think,  can  be  taken  of  this  case. 
It  is  an  instance  of  singular  confidence  on  the  one  side  and 
flagrant  abuse  of  it  on  the  other. 

It  is  admitted  in  the  answer  that  the  complainant  made 
known  his  wishes  and  plans  to  the  defendant,  and  told  him 
how  far  he  would  be  ready  to  go  as  to  prices,  but  it  is  denied 
that  the  defendant  agreed  to  ac^t  as  agent  or  to  buy  the  prem- 
ises in  trust.  He  says  he  may  have  told  the  complainant, 
and  he  thinks  he  did,  that  he  could  buy  for  less  money  than 
complainant  could,  but  he  did  not  agree  to  act  for  him  or 
incur  any  responsibility  on  his  account ;  that  the  complainant 
was  a  stranger,  of  whose  pecuniary  means  he  had  no  assur- 
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ancc,  and  that  he  looked  upon  him  as  a  sort  of  adventiirer  of 
doubtful  responsibility ;  that  as  he  had  named  the  prices  he 
was  willing  to  pay,  the  defendant  had  made  up  his  mind  to 
ascertain  from  the  owners  what  the  lands  could  be  obtained 
for,  and  concluded  (if  he  could  purchase  them  at  prices  which 
in  his  opinion  it  would  do  to  hold  them,  and  could  turn  in,  in 
exchange,  the  town  lots  he  held,)  to  obtain  the  same,  and  take 
his  chances  of  selling  to  the  complainant,  and  of  getting 
payment  enough  to  justify  him  in  letting  him  into  possession. 
It  is  plain,  from  the  answer  itself,  that  the  parties  were  not 
dealing  at  arm's  length.  But  without  holding  that  the  answer 
alone  shows  the  defendant  to  have  been  incapacitated  from 
buying  at  all,  except  in  trust  for  complainant,  it  is  sufficient 
that  whatever  the  answer  alleges  at  variance  with  the  gist  of 
the  bill,  is  thoroughly  refuted  by  the  defendant's  letters,  by 
his  conduct,  and  by  the  testimony  in  the  cause.  From  the 
evidence  generally,  as  well  as  from  his  letters,  he  clearly 
appears  to  have  understood  that  the  true  particulars  of  the 
transaction  would  not  bear  the  light.  His  apparent  mistake 
was  in  supposing  it  at  all  more  defensible  on  legal  grounds 
than  on  moral.  That  he  was  not  formally  constituted  an 
agent,  with  authority  to  bind  the  complainant,  or  that  his 
agreement  to  act  for  him  was  not  formally  made,  are  points 
which,  if  true,  are  of  no  sort  of  importance.  Nor  is  it 
important  that  no  agreement  was  made  to  compensate  him 
for  his  services.  It  is  sufl&cient  that  he  accepted  and  held  a 
situation  of  trust  in  reference  to  procuring  the  lands.  Ever}' 
man  has  a  trust  to  whom  a  business  is  committed  by  another. 
Every  man  is  a  trustee  whose  office  is  to  advise  or  to  operate, 
not  for  himself,  but  for  others.  The  principle  is  general  that 
a  trustee,  so  far  as  the  trust  extends,  can  never  be  a  purchaser 
of  the  property  embraced  under  the  trust  without  the  consent 
of  all  the  persons  interested.  The  rule  extends  to  all  cases  in 
which  confidence  has  been  reposed,  and  applies  as  strongly  to 
those  who  have  gratuitously  or  officiously  undertaken  the 
management  of  another's  property,  as  to  those  who  are 
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engaged  for  that  purpose,  and  paid  for  it.  Rankin  v.  Porter, 
7  ir«//.s  387,  390 ;  Fox  v.  Mackreih,  1  Lead.  Ca>i.  in  t/j.  92 ; 
Kvech  V.  Smiflford,  Ibid.  36. 

It  is  superfluous  to  cite  authorities  for  these  familiar  and 
ssilutary  doctrines.  They  stand  on  the  plainest  dictates  of* 
conscience,  and  are  essential  to  the  maintenance  of  honorable 
business  and  of  society  among  men.  The  transaction  in  this 
case  is  one  not  to  be  endured.  It  must  be  regardeil  as  fraud- 
ulent, and  be  decreed  to  be  reformed. 

The  complainant,  before  bringing  his  suit,  made  a  tender 
to  defendant  of  S2000,  in  satisfaction  of  the  mortgage.  This 
amount  was  in  considerable  excess  of  what  was  thought  to  be 
due  upon  an  accurate  accounting,  but  the  excess  was  volun- 
teered to  meet  any  claims  for  commissions  or  services.  This 
tender  was  refused.  The  complainant  now  proffers  in  his  bill 
to  pay  defendant  all  moneys  expended  by  him  in  the  pur- 
chase of  the  lands,  and  all  interest  accrued,  together  with  a 
reasonable  compensation  (if  it  should  be  deemed  equitable 
and  just  that  he  should  be  paid  anything)  for  his  services  in 
making  such  purchases.  In  view  of  all  the  facts  of  the  case, 
the  defendant  is  entitled,  in  my  judgment,  to  no  allowance 
for  commissions  or  services.  The  advantages  he  derived  from 
a  sale  of  his  lands  at  a  large  price,  and  for  cash,  he  has 
already  secured.  These  he  can  keep,  but  no  others  can  be 
properly  allowed.  The  net  value  of  the  lots  conveyed  by  him 
to  Howell,  over  and  above  the  encumbrance,  must  l>e  allowed 
at  §3500.  To  this  must  be  added  the  $1178  which  he  paid, 
or  is  bound  for,  to  Ackei*son,  together  with  his  actual  dis- 
bursements for  conveyances,  or  other  expenses  for  work  done 
or  materials  furnished  in  the  business.  Interest  to  be  also 
allowed  upon  the  several  items  from  their  dates.  He  is  to  be 
charged  with  the  sum  of  §3000,  paid  him  at  different  times 
by  the  complainant  on  account  of  the  purchases,  with  interest 
from  the  delivery  of  the  deed  of  conveyance  from  the  defend- 
ant to  Howell.  The  resulting  balance  will  be  the  true  amount 
due  the  defendant  on  complainant's  mortgage.     Upon  pay- 
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ment  of  this  balance  the  mortgage  and  bond  secured  by  it 
should  be  given  up  to  be  canceled. 

In  accordance  with  the   above,  I   respectfully   advise   a 
decree,  with  costs  to  be  taxed. 


JoxES  vs.  Adams  and  others. 

1.  The  evidence  in  this  case  held  not  sufficient  to  show  fraud  and  avoid 
certain  assignments  charged  to  be  without  consideration,  and  fraudulent 
and  void  as  against  the  complainant. 

2.  But  one  of  the  mortgages  assigned  being  for  a  greater  amount  than 
was  given  for  it  by  the  assignee,  and  the  circumstances  being  suspicious  as 
to  the  fairness  of  the  transaction,  the  assignee  was  decreed  to  assign  it  to 
tl»e  complainant  on  his  paying  the  amount  of  the  securities  given  in 
exchange  for  it. 

The  cause  was  heard  upon  the  pleadings  and  proofs,  before 
the  Vice-Chancellor. 

3ii'.  Coulty  for  complainant. 

Mr,  Hamilton^  for  defendant. 

The  Vice-Chancellor. 

The  complainant  is  a  judgment  creditor  of  the  defendant, 
John  B.  Adams,  holding  against  him  two  judgments,  amount- 
iiig  together  to  about  §1000,  and  has  filed  this  bill  to  have 
the  judgments  satisfied  out  of  two  certain  mortgages  made  to 
Adams,  and  now  held  by  his  assigns.  The  leading  facts  are 
^^:  Adams  purchased,  in  1866,  a  hotel  property  in  Branch- 
^'e,  in  the  county  of  Sussex,  and  Jcept  an  inn  there  till 
January,  1870,  when  he  sold  and  conveyeil  the  premises  and 
fimiiture  for  the  sum  of  $7500,  being  then  indebted  to  com- 
plainant Part  of  this  price  was  settled  by  promissory  notes, 
P*rt  by  the  assuming  of  encumbrances  on  the  property,  and 
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the  balance  by  a  farm  conveyed  to  Adams'  wife,  which 
was  valued  at  $5000,  and  encumbered  for  $2000.  In  A: 
1870,  Adams  and  wife  conveyed  the  farm  to  Daniel  H.  ] 
for  §5500,  and  for  the  whole  of  said  price,  after  dedi 
said  encumbrance,  took  a  mortgage  to  Mrs.  Adams  for  $ 
embracing  the  premises  conveyed,  together  with  other 
owned  by  Rutan.  On  the  1st  of  April,  1870,  Mrs.  A 
assigned  the  mortgage  to  her  daughter,  ^lary  Adams 
about  twenty-one  years  of  age,  who  afterwards  assignee 
her  aunt,  Miranda  Wood.  In  the  same  month  of  ]\' 
John  B.  Adams  assigned  to  this  daughter  another  moi 
for  the  sum  of  $763,  made  to  him  a  few  months  before, 
the  15th  of  April  following,  the  latter  mortgage  was  as^ 
by  the  daughter  to  her  mother.  For  the  debts  of  Adai 
the  time  of  these  assignments,  suits  were  soon  after  br 
and  the  judgments  reeoveretl,  which  the  complainant 
seeks  to  enforce.  The  executions  issucil  on  them  we 
turned  unsatisfied,  and  Adams  being  examined  undt 
statute,  declared  himself  without  means  or  property  U 

These  assignments  the  complainant  charges  were 
without  consideration,  or  to  defeat,  delay,  or  hinder  crec 
and  as  against  him  are  fraudulent  and  void.  Two  an 
are  filed — cme  bv  Adams  and  wife,  the  other  bv  Miranda  \ 
They  allege  that  Mrs.  Adams  wius  possessed  in  her  own 
of  a  separate  estate,  which  was  used  by  her  husband  i 
j)urchase  of  the  hotel ;  that  although  the  title  was  tak< 
him,  the  property  was  ecpiitably  hers,  and  on  the  sale 
the  resulting  mortgage  of  §3500  was  executed  to  her  in 
sideration  of  the  moneys  she  had  advanceil ;  that  Ma 
Adams,  the  daughter,  had  also  property  of  her  own, 
moneys  given  by  her  brother  in  his  liietime  and  at  his  ( 
which  monevs  she  had  loaned  to  her  father  and  were  i 
hands  when  the  hotel  was  sold  ;  that  she  had  also,  for  fc 
five  years,  worked  for  him  in  his  business  at  the  wages  • 
per  week ;  that  the  whole  indebtedness  so  incurred  amo 
to  al>out  §1600,  in  part  payment  of  which  she  took  the  : 
gage  of  §763 ;  that  wishing  to  realize,  in  cash,  the  wh 
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ier  claim,  she  arranged  with  her  mother  to  take  from  her  the 
mortgage  of  $3500  and  give  back  the  mortgage  of  $763,  held 
bv  herself,  intending  to  sell  the  larger  mortgage,  and  after 
satisfying  her  own  claim  to  give  her  mother  the  excess;  that 
she  disposed  of  it  to  her  aunt  for  $1000  less  than  its  face, 
taking  for  it  from  her  aunt  another  mortgage  of  $1500  and 
a  note  for  $1000,  to  her  mother,  which  note  the  aunt  after- 
wards paid. 

The  circumstances  and  details  of  these  general  facts  were 
thoroughly  investigated  at  the  hearing,  the  parties  themselves, 
besides  others,  being  witnesses.  Upon  carefully  weighing 
the  evidence,  my  conclusion  is  that  neither  of  these  mortgages 
can  be  held  fraudulent  and  void,  either  as  being  without  con- 
sideration, or  as  made  or  assigned  to  hinder  and  defeat  cred- 
itors. Claims  like  those  of  the  daughter  and  wife  in  this 
ca^,  are  well  open  to  suspicion,  but  the  evidence  is  too  posi- 
tive and  clear  to  permit  mc  to  doubt  that  the  daughter  and 
mother  did  have  moneys  of  their  own  not  derived  from  the 
father,  which  they  lent  him  and  were  equitably  entitled  to 
liave  repaid.  In  the  case  of  the  daughter,  the  sums  of  $400 
^nd  §600  are  provetl  to  have  been  given  her  by  her  brother, 
^^hodied  at  the  close  of  the  war,  being  moneys  received  by 
Wm  for  bounties  and  pay.  These  moneys  were  lent  to  the 
father,  and  in  part  payment  the  mortgage  of  $763  was  as- 
signed to  her.  This  mortgage  should  not  be  disturbed.  In 
^^rd  to  the  other,  there  is  more  room  to  doubt.     It  is  suffi- 

• 

^'»ently  proved  that  Mrs.  Adam§  had  separate  means ;  that 
*^"e  obtained  them  from  her  father  and  brothers ;  that  before 
^ht*  purchase  of  the  hotel  her  means  had  been  invested  in  her 
^^va  name  in  lands  and  securities  which  were  subsequently 
^hanged  into  money,  and  taken  by  her  husband  and  agreed 
^^  ha  refundeil  or  secured  to  her  separate  use.  There  is  no 
ground  to  question  that  her  claim,  under  the  circumstances, 
^^^  just,  but  there  is  much  ground  to  question  the  amount  of 
^^  and  to  question  also  the  insistoient  that  the  object  of  the 
assignment  to  her  was  simply  to  secure  to  her  the  actual  sum 
^^e.    There  is  uncertainty  and  vagueness  as  to  what  this 
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sum  really  was.  It  was  certainly  less  than  $3500,  the  amount 
of  the  nu)rtgap:e,  and  I  am  satisficnl  was  not  more  than  $2500, 
the  amount  for  which  it  was  afterwards  assigned  to  her  sister, 
Mrs.  Wood.  It  was  made  for  the  whole  pric*e  of  the  farm, 
after  deduetinji:  the  encumbrance*,  and  was  payable  in  six 
years,  and  for  these  rea^^ons  is  earru^stly  insisted  to  have  been 
worth  less  than  its  face.  These  reasons  are  relied  on  to  ex- 
plain and  to  justify  the  lar^e  discount  allowed  on  it  when 
a-Nsigned  to  ilrs.  Woo<l,  and  to  show  that  its  fair  value  did 
not  exceed  what  was  n^allv  due  Mrs.  A<lams.  But  this  insist- 
ment  is  refuted  bv  the  fact  that  other  lands  were  included  in 
it  and  worth  enough  to  make  the  mortgage  secure.  The  cir- 
cumstances attending  its  execution  and  transfer  excite  suspi- 
cion and  distrust.  They  savor  nmch  of  a  purpase  in  Adams 
to  keep  his  property  from  th(»  reach  of  his  creditors,  as  well 
as  to  secure  to  his  wife  her  separate  estate.  The  evidence 
justifies  the  belief  that  upon  the  sale  of  the  farm  there  was 
property  enough,  out  of  which  both  she  and  the  creilitors 
might  have  been  paid  or  secure<l.  But  whether  this  be  so  or 
not,  there  was  nothing  to  justify  the  assignment  of  the  mort- 
gage to  her  in  excvss  of  her  claim.  The  general  aspect  of  the 
transaction  is  unfavorable  an<l  dubious.  ]iut  I  do  not  feel 
warrantwl  in  pronouncing  it  on  her  part  a  fraud,  and  direct- 
ing the  mortgage,  on  that  ground,  to  be  entirely  given  up. 
In  her  hands  and  in  the  hands  of  ilrs.  Wooil,  the  price  or 
consideration  of  it  is  inadecpiate  indeed,  but,  pro  tanfOy  it 
seems  to  me  good.  Consistently  with  the  evidenct*  in  the 
cause,  and  with  the  eipiities  of  parties,  it  may  l)e  treattnl  as  a 
sei!urity  to  Mrs.  Adams,  but  not  as  her  absolute  proiwrty. 
The  §2500  paid  for  it  by  Mrs.  Wood  is  probably  nearly 
equal  to,  certiiinly  not  less,  than  what  is  shown  by  the  proofs  to 
have  been  due  to  Mrs.  Adams.  The  assignment  to  Mrs. 
Wood  was  undoubtedly  procured  at  the  suggestion  and  by 
the  management  of  Adams  himself;  and  whatever  her  in- 
formation or  intentions  may*  have  been,  all  the  circumstances 
c»ompel  the  belief  that  his  obje<*t  was  the  more  eflectually  to 
protect  the  mortgage  from  liability  for  his  debts.     The  trans- 
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ferwas  made  on  the  10th  of  August.  One  of  the  judgments 
was  obtained  on  the  31st  of  that  month,  and  the  other  on  the 
8th  of  September.  Both  suits  were  pending  when  the  trans- 
fer was  made.  The  reasons  given  for  assigning  it  arc  spec^ious, 
and  are  contradicted  by  subsequent  acts.  The  daughter  says 
it  was  done  to  enable  her  to  raise  money  to  go  into  business. 
But  she  took  a  mortgage  for  it  of  §1500  to  herself,  and  a 
note  for  $1000  to  lier  mother.  The  mortgage  was  not  turned 
into  money  and  is  held  by  her  yet.  That  ilrs.  Wood  was  not 
fully  apprised  of  the  object  in  inducing  her  to  go  into  the 
transaction,  is  probably  true.  She  is  entitled,  on  this  ground, 
to  be  secured  for  her  advances,  but  no  more.  She  did  as  she 
was  asked,  did  not  look  at  the  property  and  gave  what  was 
named  to  her,  following,  evidently,  their  lead.  I  am  entirely 
satisfied,  from  the  evidence  as  given  at  the  hearing,  that  this 
« the  true  view  of  her  case. 

The  conclusion  I  have  reached  is,  that  the  complainant  is 

entitled  to  what  remains  of  this  mortgage  after  paying  Mrs. 

"00(1.    She  must  be  decreed  to  assign  it  to  him  on  payment  of 

^he  principal  and  interest  of  the  mortgage,  and  the  note  which 

she  gave  in  exchange  for  it.     A  reference  should  be  made  to 

^*^*rtain  this  amount.     The  judgments  of  the  complainant 

^^dl  somewhat  exceed  the  surplus  or  balance  of  the  mortgage 

^ter  paying  Mrs.  Wood ;  but  such  balance,  when  collateral, 

*^  to  be  credited  on  his  claim.     This  result  is  in  accordance 

^Uh  the  settled  methods  and  principles  of  equity,  and  with 

^he  action  of  this  court  in  similar  cases.     Bceckman  v.  Mont- 

9omeri/,  1  McCarter  lOG  ;  Danarest  v.  Terhum,  3  C.  E,  Green 

S32 ;  Tanium  v.  Green,  6  C.  E.  Green  364. 

In  Boyd  v.  Dunlap,  1  Johns.  Ch.  478,  it  was  said  by  Chan- 

^llor  Kent,  that  where  a  deed  is  sought  to  be  set  aside  as  volun- 

^ry  and  fraudulent  against  creditors,  and  there  is  not  sufficient 

evidence  of  fraud  to  induce  the  court  to  avoid  it  absolutely, 

hut  there  are  suspicious  circumstances  as  to  the  adequacy  of 

^ne  consideration  and  fairness  of  the  transaction,  the  court 

^ill  not  set  aside  the  conveyance  altogether,  but  permit  it  to 

stand  as  security  for  the  sum  actually  paid. 
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In  the  present  case,  I  think  a  discrimination  sliould  be 
made  as  to  costs,  and  will  advise  that  the  decree  made  in  pur- 
suance of  the  above  be  with  costs  agjiinst  Adams,  but  without 
costs  as  to  the  defendant,  Mrs.  AVood. 


KucKMAN  vs.  Ransom. 

1.  If  arbitrators  refer  any  point  to  judieial  inquiry,  by  Fpreading  it  on 
the  face  of  the  award,  and  they  mistake  the  law  in  a  palpable  and 
material  jwint,  their  award  will  be  set  aside.  But,  in  general,  being  the 
chosen  judges  of  the  parties,  they  are  judges  of  the  law  as  well  as  of  the 
facts,  and  are  not  bound  to  award  on  mere  dry  principles  of  law,  but  may 
do  so  according  to  the  principles  of  equity  and  good  conscience. 

2.  Courts  will  not  comi>el  arbitrators  to  disclose  the  grounds  of  their 
judgment,  nor  disturb  their  decisions  when  made,  except  upon  very  cogent 
reasons. 


The  motion  to  dissolve  was  argued  upon  bill  and  answer 
before  the  Vice-Chancel  lor. 

J//\  J,  F.  McGcc  and  Mr.  Hansom,  for  motion. 

Mr.  Dixon,  contra. 

The  Vice-Ciiancellok. 

Upon  the  bill  in  this  cause  an  injunction  issued,  restrain- 
ing the  defendant  from  the  collection  of  a  judgment  in  the 
ISupreme  Court  on  an  award  made  by  Joel  Parker,  arbitrator. 
The  award  was  for  $5011.13,  to  be  paid  Stephen  B.  llansom 
by  Elisha  Kuckman,  together  with  §63,  one-half  the  arbitra- 
tion exj)ensc«  and  fees.  The  matters  in  diflerence  were  pro- 
fessional services  by  Ransom  as  attorney  and  counsel,  through 
several  years,  in  numerous  suits  in  the  various  c»ourts,  civil 
and  criminal,  of  this  state,  and  for  his  disbursements  therein. 
Ruckman  did  not  attend  upon  the  arbitrator,  though  duly 
notified.     In  the  action  at  law  on  the  award,  various  de- 
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fences  were  raised  and  overruled,  judgment  being  rendered 
against  him  in  the  Supreme  Court  and  affirmed  in  the  Court 
of  Errors :  one  of  these  defences  being  that  the  arbitrator  had 
exceeded  his  jurisdiction  in  making  the  award;  that  matters 
were  embraced  in  it  occurring  after  the  submi&sion  and  not 
within  his  powers.  This  did  not  appear  on  the  award  itself, 
bat  was  attempted  to  be  shown  by  parol.  This  attempt  was 
overruled,  on  the  ground  that  the  error  com2)lained  of  could 
be  remedied  in  equity  only,  and  not  at  law. 

The  bill  seeks  this  relief:  and  upon  answer  filed  and  motion 
to  dissolve,  the  points  made  by  complainant  relate  to  certain 
taxed  bills  of  costs,  alleged  to  have  been  included  in  the 
award  by  the  arbitrator  under  a  mistake  of  law  and  in  excess 
of  jurisdiction.     Eight  bills  of  costs  had  been  taxed  against 
Ruckman  in  the  Oyer  and  Terminer  of  Bergen,  and  applica- 
tions being  made  by  Ransom,  his  attorney,  for  re-taxation,  the 
present  controverted  bills  were  taxed  in  these  several  appli- 
<^tions.    The  submission  was  made  August  30th,  1869.    The 
applications  were  made  prior  to  that  date,  but  the  costs  were 
^^^  taxed  till  November  1st,   1869.     Copies  of  them  were 
^•r\»ed  on  Ruckman  on  the  15th,  and  the  hearing  before  the 
^'"bitrator  begun  on  the  30th  of  that  month.     The  award  was 
'^^de  in  January  following,  and  in  April  following  the  Court 
^^  Oyer  and  Terminer,  on  Ruckman's  application,  held  the 
^^^h  to  l>e  unauthorized  by  law. 

The  insistment  is,  that  these  bills  were  allowed  by  the 
^^bitrator  under  the  mistaken  idea  that  thev  were  lawful : 
^'^d  though  the  applications  were  made  and  the  professional 
^i^'ices  rcfhdered  before  the  submission,  yet  the  bills  them- 
^Ives  were  subsequently  taxed,  and  the  items  in  them  of  tax- 
^^ion  fees  being  necessarily  later  than  the  submission,  could 
^ot  be  considered  by  the  arbitrator  or  allowed  in  the  award. 
The  answer  admits  the  offering  of  the  bills,  but  asserts  that 
^ti^  services  and  disbursements  covered  by  them  were  shown 
W  other  proofe  to  have  been  rendered  and  made.     That  the 
defendant  does  not  know  and  has  not  been  informed,  and  can- 
not tell  to  what  extent  the  arbitrator  allowed  them,  or  whether 
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as  a  legal  claim  or  not.  That  the  claims  which  he  made 
amounted  in  all  to  $5500,  or  therealwuts,  nearly  §500  more 
than  the  amount  of  the  award.  The  particulars  of  these 
claims  are  set  forth  in  the  answer,  which,  upon  these  points 
and  upon  the  evidence  that  was  produced  at  the  hearing,  are 
sufficiently  responsive  to  the  bill. 

The  doctrine  is,  that  if  arbitrators  refer  any  point  to  judi- 
cial inquiry  by  sj)reading  it  on  the  face  of  the  award,  and 
they  mistake  the  law  in  a  palpable  and  material  i)oint,  their 
award  will  be  set  aside.  But,  in  general,  being  the  chosen 
judges  of  the  parties,  they  are  judges  of  the  law  as  well  as  of 
the  facts,  and  are  not  bound  to  award  on  mere  dry  principles 
of  law,  but  may  do  so  according  to  the  principles  of  equity 
and  good  conscience.  Nor  will  courts  comi>el  them  to  dis- 
close the  grounds  of  their  judgment,  nor  disturb  their  decis- 
ions when  made,  except  upon  very  cogent  reasons.  2  Story!* 
JS(j.,  §§  1454,  1455,  1457. 

What  the  arbitrator  thought  or  did  in  regard  to  these  biUs^ 
does  not  appear.  The  defendant  has  disclosed  what  claims 
he  produced,  and  among  them  the  eight  bills  in  question. 
Whether  the  arbitrator  thouojht  them  lawfully  taxed  and 
allowed  them  in  full  or  in  part,  or  whether  he  relied  upon  the 
fact  that  the  services  had  been  given  and  the  moneys  ex- 
pended, and  awarded  what  he  considered  (Hjuitiible  and  just, 
does  not  appeiir,  nor  is  he  bound  to  declare.  It  is  not  jMjr- 
missible  to  impute  to  him  any  mistake  of  law  or  any  inten- 
tion to  base  his  conclusion  on  strictly  legal  grounds.  But  he 
had  a  right  also  to  adjudge  upon  the  legality  of  the  bills,  and 
his  judgment,  if  wrong,  would  not  vitiate  the  award. 

The  objections  to  the  bond  and  to  the  affidavit  to  the  an- 
swer, referred  to  at  the  argument,  were  understood  to  be 
waived,  or  to  be  open  to  correction,  as  further  proceedings 
might  require. 

Upon  the  pleadings  and  affidavits  the  injunction  must  be 
dissolved. 
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Trusdet.l  v8.  Jones  and  others. 

1.  An  agreement  to  extend  the  time  of  payment  of  a  mort»?age,  in  con- 
sideration of  a  note  for  SoOO,  is  invalid,  and  an  ai^ignee  of  the  mortgage, 
who  had  no  notice  of  such  agreement,  and  took  the  mortgage  as  then  due 
and  payable,  ia  entitled  at  once,  and  before  the  extended  time  ha« 
elapsed,  to  a  decree  for  the  amount  of  the  mortgage,  less  the  value  of  the 
note. 

2.  But  the  mortgagee,  having  covenanted  with  the  assignee  that  a 
certain  sum  was  due  upon  the  bond,  will  be  allowed  to  avoid  the  credit  by 
giving  up  the  note;  otherwise  the  present  worth  of  the  note  must  be 
endorsed  as  a  credit  on  the  bond. 


This  cause  was  argued  upon  the  pleadings  and  evidence; 
before  the  Vice-Cliancellor. 

Mr,  Oscar  Keen,  for  complainant. 

%  The  mortgage  sought  to  be  foreclosed,  by  its  terms  was  due 
April  Ist,  1871.  Two  days  afterwards  the  defendant,  Jones, 
&ve  to  the  then  holder  of  the  mortgage  his  note  for  §500, 
Payable  in  fifteen  months,  and  Meeker,  who  was  the  owner 
^*  the  mortgage,  agreed  to  extend  the  time  of  its  payment  for 
one  year,  and  soon  after  assigned  it  to  complainant,  without 
''^tice  of  any  such  agreement. 

The  only  question  is  as  to  the  effect  of  the  agreement.  We 
^^tend  that  there  was  no  legal  consideration  for  the  agree- 
^^ixt  to  extend.  It  was  but  a  promise  to  pay  a  portion  of 
tho  whole  debt  then  already  due.  See  supplement  to  the 
«»^iy  act,  Nix.  Dig.  439,  §  1. 

X'his  has  received  a  judicial  construction  from  the  Supreme 
^Oxirt.     Nighiingale  v.  Meginnis,  5  Vroora  461. 

The  act  applies  to  "cases  of  suits  at  law  or  in  equity." 
The  note  is  void  for  want  of  consideration,  aud  in  any 
^voBt  the  amount  for  which  it  was  given  can  only  be  deducted 
from  the  sum  that  is  due. 

See  also  the  following  cases:    T7fow  v.  Jones,  1  Comstock 
274;  Tudor  v.  Goodhue,  1  B.  Monroe  L.  aiid  Eq.  R.  322; 
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Kenningliam  v.  Bedford^  lb,  325;  lieynokls  v.  Wardf  5 
Wend.  501 ;  Burge  on  Suretyship  203—4 ;  Pabodie  v.  Kingy 
12  Johns.  li.  426. 

3L\  O,  ir.  Cummings,  for  defendant. 

The  Vice-Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  dated  April  1st, 
1869,  made  by  Henry  A.  Jones  and  wife  to  Samuel  A. 
Meeker,  one  of  the  defendants,  for  $14,000^  payable  on  the 
1st  of  April,  1871.  Soon  after  the  mortgage  fell  due  a  parol 
agreement  was  made  between  Meeker  and  Jones  for  the 
extension  of  the  time  of  payment  of  the  principal.  It  was 
agreed  that  the  principal  should  not  be  payable  till  April  1st, 
1872,  and,  as  the  consideration  therefor.  Meeker  took  from 
Jones  his  note,  dated  April  3d,  1871,  for  $600,  payable  in 
fifteen  months.  On  or  about  the  22d  of  the  following  July, 
Meeker  assigned  the  mortgage  to  Trusdell,  the  complainant, 
who  had  no  notice  of  the  agreement,  and  took  the  mortgage 
as  then  due  and  payable.  To  his  present  bill  Jones  and  wife 
have  answered,  alleging  the  above  agreement,  and  insisting 
that  by  virtue  of  it  the  mortgage  debt  is  not  yet  due.  There 
is  no  dispute  about  the  facts,  the  only  question  being  as  to 
the  validity  and  effect  of  the  agreement. 

This  question  I  understand  to  he  entirely  settled  by  the 
judgment  of  the  Supreme  Court,  in  Nightingale  v.  Mc^inniSj 
5  Vroom  461.  A  parol  agreement  had  there  been  made 
between  the  holder  and  maker  of  a  matured  and  protested 
note  for  the  delay  of  one  month.  In  addition  to  the  legal 
interest,  $10  had  been  paid  by  the  debtor  in  consideration  of 
the  delay.  This  agreement  was  adjudged  to  be  invalid,  as 
without  consideration,  and  the  money  j)aid  treated  as  a  pay- 
ment on  the  note,  under  the  statute  against  usury,  approved 
April  12th,  1864. 

The  present  case  is  within  the  scoi)e  and  reason  of  that 
decision,  and  must  be  governed  by  it.  The  defendant,  Jones, 
is  entitled  to  have  the  note  surrendered  to  him,  or  to  have  a 
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credit  on  the  bond  for  the  amount  of  the  note  or  its  present 
worth.  The  purchaser  of  a  mortgage  takes  it  subject  to  the 
equities  belonging  to  it  when  assigned.  The  equity  of  Jones 
being  to  have  the  note  taken  as  a  credit  or  payment  on  the 
debt,  or  given  up  as  void,  the  complainant  assumes  the  place 
of  Meeker,  and  takes  the  bond  and  mortgage  as  they  were 
chargeable  in  his  hands. 

The  defendant.  Meeker,  having  covenanted  in  the  assign- 
ment deed  to  Trusdell  that  a  certain  sum  was  due  upon  the 
bond,  should  be  allowed  to  avoid  the  credit  on  the  same  by 
giving  up  the  note.  Upon  the  reference  to  the  master  the 
defendant,  Meeker,  being  summoned,  may  show  that  the  note 
has  been  surrendered ;  otherwise  its  present  worth  must  be 
endorsed  as  a  credit  on  the  bond. 

I  respectfully  advise  a  decree  in  pursuance  of  the  above. 


Bleecker  vs.  Hennion. 


!•  The  widow's  quarantine,  or  right  of  poasesfiion,  under  the  second 
^lion  of  tlie  act  relative  to  dower  (Nix.  Dig,^  4th  erf.,  250,)  is  an  incident 
o'jJy  to  her  dower,  belonging  to  that  right,  and  inseparable  from  it.  It  is 
*  privilege  preceding,  but  not  in  any  wise  preventing  or  impeding  the 
**^ment  or  disposal  of  her  dower. 

^  This  privilege  is  not  an  estate  within  the  meaning  of  the  supplement 
'^pecting  partition,  approved  March  18th,  1858,  and  does  not  make  the 
^^aow  a  particular  tenant  within  the  meaning  of  that  supplement,  which 
^^  be  construed  in  connection  with  the  supplement  approved  February 
^-th,  1855. 

3'  Under  the  facts  of  this  case  the  premises  directed  to  be  sold  subject 
^  ihe  widow's  dower. 


This  cause  was  heard  upon  the  pleadings  and  proofs,  before 
^^e  Vice-chancellor. 

-J/r.  F,  A.  Demotty  for  complainant. 

Jtfr.  G.  W.  Forsyth,  for  defendants. 
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The  Vice-Chanckllor. 

The  complainant's  l)ill  Is  filed  f<)r  partition  of  the  home- 
stead of  which  his  grandfather,  William  X.  Hennion,  died 
seized.  The  honu»stead  consists  of  the  mansion-house  and 
two  acres  of  land,  situate  in  Parsippany,  in  the  county  of 
Morris.  Hennion  died  in  18G6,  and  his  widow  has  since 
remaineil  in  jxxssession  of  the  premises,  her  dower  not  having 
been  assigned.  The  complainant  is  the  owner  of  the  undi- 
vided one-sixth  part,  which  would  have  descended  to  his 
mother,  a  daughter  of  Hennion,  had  she  survived  her  father. 
The  remaining  five-sixths  l)elong  to  the  five  surviving  child- 
ren of  Hennion. 

The  bill  alleges  that  the  premises  cannot  l>e  divided  among 
the  six  owners  without  great  prejudice  to  their  interests,  and 
prays  that  a  sale  Ikj  ordered  and  the  proceeds  divideil. 

The  answer  is  bv  the  widow  and  four  of  the  children.  The 
four  children  sav  that  thev  and  their  brother,  who  has  not 
joined  in  the  answer,  are  willing  the  premises  should  l)e  sold, 
but  wish  them  sold  subject  to,  and  not  discharged  of,  the 
widow's  dower.  They  say  that  such  dower  can  be  assigned 
by  metes  and  bounds,  and  that  under  the  circumstances  of 
the  cjise  it  ought  to  be  done. 

At  the  argument  the  question  was  discussed  whether,  under 
the  possession  of  the  premises  by  the  widow  l>efore  dower 
assigned,  the  bill  for  partition  was  properly  filed.  It  was 
insisted,  in  Inihalf  of  the  defendants,  that  the  right  of  posses- 
sion conferred  bv  the  second  section  of  the  act  relative  to 
dower  {Nix.  Di[/.y  Mh  ed.,  250,)  gave  her  an  estate,  and  made 
her  a  particular  tenant  within  the  meaning  of  the  supplement 
concerning  partition,  approved  March  18th,  1858,  (Kix.  Dig, 
^73),  by  which  supplement  the  consent  of  the  particular  ten- 
ant is  required  before  partition  or  sale  can  l)e  made  of  lands, 
wherein  an  estate  for  life  or  lives,  or  other  less  estate  of  the 
particular  tenant  exists. 

I  am  of  opinion  that  this  insistment  cannot  be  maintained. 
This  supplement  must  be  construed  in  connection  with  the 
previous  supplement,  approved  February  12th,  1855,  {Nix. 
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Big,  672,)  whereby  the  estate  of  any  tenant  in  dower  or  by 
curtesy  is  expressly  named  and  authorized  under  certain  con- 
ditions to  be  directed  to  be  sold.  The  widow's  possession  or 
quarantine  is  an  incident  only  to  her  dower,  belonging  to  that 
right  and  inseparable  from  it.  It  is  a  privilege  preceding, 
but  in  no  wise  preventing  or  impeding  the  assignment  or  dis- 
posal of  dower.  So  regarded,  it  necessarily  appertains  to  the 
estate  specified  in  the  supplement  of  1855,  and  cannot,  there- 
fore, be  include<l  in  or  attached  to  any  of  those  enumerated 
in  the  supplement  of  1858.  This  construction  harmonizes 
the  provisions  of  the  two  supplements,  which,  under  a  diiFer- 
eot  construction,  would  be  discordant  and  conflicting.  Be- 
sides this,  a  sale  only,  and  not  a  partition,  is  contemplated  by 
the  earlier  supplement.  The  bill  and  the  answer  assume  that 
only  a  sale  can  be  made.  The  question  whether  such  sale 
should  include  the  widow's  interest,  however  answered,  is 
independent  of  the  fact  whether  dower  has  or  has  not  been 
assigned.  The  act  of  1855  is  applicable  to  both  of  these  con- 
ditions, and  proceeds  upon  the  ground  that  in  the  one  case 
an  assignment  is  superfluous,  and  in  the  other  that  it  can  be 
niade  after  as  well  as  previous  to  a  sale. 

Should  the  premises  be  sold  in  this  case,  clear  of  or  subject 
to  the  rights  of  the  widow?  By  the  language  of  the  act, 
^ it  shall  be  la>vful  for  the  court  to  consider  and  determine, 
under  all  the  circumstances  of  the  case,  having  regard  to  the 
interests  of  all  the  parties,  whether  such  estate  ought  to  be 
excepted  from  such  sale,  or  whether  the  same  should  be  sold, 
and  to  order  and  decree  accordingly."     Nix,  Dig,  672. 

The  widow  is  seventy-five  years  of  age.  Her  health  is 
PJ^rious  and  infirm.  During  most  of  her  married  life  she 
"^  lived  on  the  premises.  She  is  extremely  unwilling  to 
^^ve  them  to  find  elsewhere  a  home.  The  answer  avers,  and 
the  averment  is  supported  by  proof,  that  such  a  change  would 
^  prejudicial  to  her  health.  The  premises  are  such  that  a 
^^itable  part  could  be  set  off  for  her  occupancy.  The  daugh- 
^rs  who  live  with  her,  and  whose  attentions  she  needs,  can 
^ore  advantageously,  and  with  less  expense  to  themselves 
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and  to  her,  CKX'upy  such  a  l)art,  than  provide  elsewhere  a 
home.  The  jKJCuniary  interests,  as  well  as  the  general  wel- 
fare of  the  daughters  and  mother,  will  he  promoted  by 
excepting  the  mother's  interest  from  the  sale.  It  does  not 
appeiir  that  the  complainant's  interest  will  be  thereby  im- 
paired. Under  all  the  circumstances  of  the  case,  and  having 
regard  to  the  interests  of  all  the  parties,  I  am  of  opinion,  and 
do  advise,  that  the  premises  should  be  sold,  and  that  the 
rights  therein  of  the  widow  should  be  exwpted  from  the 
sale. 


Coui.T  vs.  McCarty. 

1.  Where  an  illegal  reservation  lia«  been  made  by  the  mortgagee,  and 
the  mortgagor  afterwards  eflectetl  a  new  loan  by  the  assignment  of  the 
mortgage,  representing  it  to  be  good,  he  is  precluded  from  setting  up  the 
original  usury  against  the  assignee  and  those  claiming  under  him. 

2.  Usury  in  the  contract  between  the  mortgagor  and  the  assignee  being 
proved,  the  amount  of  bonus  paid  directed  to  be  deducted  from  the  prin- 
cipal of  the  mortgage,  and  a  decree  for  the  balance  allowed,  without  costi, 
and  without  interest  on  the  balance  of  principal  from  tho  time  interest 
was  last  paid. 


This  cause  was  heard  before  the  Vice-Chancellor,  upon  the? 
pleadings  and  the  oral  evidence  of  witnesses. 

iTr,  Coult,  for  complainant. 

Mr.  Ludlow  3IcCarter,  for  defendant. 

The  Vice-Chancellor. 

The  defence  to  the  foreclosure  suit  is  usury.  The  mort-^ 
gage  was  for  $1000,  dated  March  30th,  1867,  made  by  the^ 
defendant,  McCarty,  to  Walker,  and  by  him  assigned  October^ 
6th,  1868,  to  Pinkney,  and  by  him  assigned  June  24th,  1870^ 
to  Conkle,  and  by  him  to  the  complainant. 

The  evidence  shows  that  when  the  mortgage  was  given, 
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bonus  of  $75  was  paid  by  the  defendant  to  the  mortgagee. 
At  the  expiration  of  the  year,  when  the  mortgage  came  due, 
a  further  bonus  of  $70  was  paid  for  an  extension  of  six 
months. 

The  assignment  to  Pinkney  was  in  pursuance  of  an  agree- 
ment between  him  and  McCarty  for  a  loan  of  $1000  for  one 
year,  for  a  bonus  of  $50  beyond  lawful  interest.  This  bonus 
was  paid,  together  with  $18.50  discount,  by  McCarty,  on 
Pinkney's  note,  and  Pinkney  took  the  mortgage,  which  was 
aftenvards  assigned,  as  above,  to  the  complainant,  who  is  an 
innocent  holder  for  value. 

The  question  is  what  amount  the  complainant  is  entitled  to 
recover.     Pinkney  testifies  that  when  he  made  the  loan  he 
had  no  knowledge   of  the  previous   usury,  and   took   the 
assignment  on  the  faith  of  McCarty's  assurances  that  the 
nwrtgage  was  all  right,  and  good  for  its  face.     McCarty 
<lenies  this ;  but  I  am  satisfied  from  the  evidence  that  he  is 
^  error,  and  that  Pinkney's  story  is  true.     Having  procured 
the  assignment  and  loan  on  this  representation,  the  defendant 
is  precluded  from  setting  up  the  original  usurious  reserva- 
tion by  Walker,  against  Pinkney  and  his  assigns.     He  is 
entitled  to  be  allowed  the  bonus  of  $68.50  paid  to  Pinkney, 
and  to  that  extent  the  defence  must  prevail.     The  interest  on 
the  mortgage  was  paid  in  full  to  October  13th,  1869.     From 
that  date  no  interest  can  be  recovered,  and  the  $68.50  bonus 
niast  be  credited  on  the  bond.    A  decree  will  be  advised  for 
?93l.50,  without  costs. 


Murray  vs.  Ei^ton. 

Motion  to  dissolve  injunction  not  granted,  thongh  the  equities  of  the 
""'  Were  denied  bv  the  anRwer,  the  circumstances  of  the  case  being  such 
^^  ^0  withdraw  it  from  the  operation  of  the  general  rule.  Injunction  con- 
^*Q«ed  upon  terms. 
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The  argument  was  before  the  Vice-Chaneellor,  on  motion 
to  dissolve  injunction  upon  answer  filed. 

Mr.  J) iron,  for  motion. 

J/y.  A,  Zdbrwkie,  contra. 

The  Vice-Chancellou. 

Murray  and  Elston,  for  several  years  partners  in  business, 
dissolved  their  connection  in  January,  1868,  and  were  soon 
after  involved  in  disputes  and  litigation  respecting  tlie  part- 
nership property  and  accounts.  On  the  17th  of  March,  1870, 
thev  made  an  amicable  settlement,  and  eml>odied  its  terms  in 
a  writing  of  that  date. 

Before  the  dissolution  a  foreclosure  decree  on  two  mort- 
gages had  been  obtaineil  against  Murray,  and  his  mortgaged 
premises  were  al>out  to  be  sold.  To  prevent  the  sale  the 
mortgages  and  deiTce  were,  at  Murray's  rec[uest,  assigned  by 
their  holder  to  Elston  for  the  sum  of  92940.09,  which  amount 
Avas  j)aid  by  the  check  of  the  firm.  In  the  agreement  of 
March  17th,  Murray  recognized  the  decree  and  mortgages  so 
assigned  to  Elston,  as  his  separate  individual  property,  and 
his  title  to  them  as  free  from  all  question.  An  alias  execu- 
tion on  the  decree  was  afterwards  issued  to  the  sheriff  o 
Hudson,  and  the  property  duly  advertised,  when  the  com — 
plainant  filed  his  bill,  and  an  injunction  was  allowed  restrain^ — 
ing  the  sale. 

The  bill  alleges  that  the  agreement  of  the  17th  o£^ 
March  was  procureil  by  Elston  through  fraudulent  represen^ — 
tations ;  that  while  the  partnership  existeil  he  had  charge  ot 
the  books  and  accounts  of  the  firm,  and  for  some  of  the  debt^- 
of  the  firm  took  securities  in  his  own  name,  and,  amon^ 
others,  took  from  one  Smith,  who  was  indebted  to  the  firn^ 
in  the  sum  of  $6750,  a  mortgage  for  §4000  on  real  estate  ii^- 
New  Jersey,  and  a  conveyance  of  five  lots  in  Brooklyn  fo*^ 
the  balance ;  that  the  entry  by  Elston  in  the  books  of  thc3 
firm  was  to  the  effect  that  the  amount  which  he  realized  fronr* 
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the  mortgage  and  lots  was  only  $6750,  or  the  amount  of 
Smith's  debt,  while  he  actually  realized  from  the  same  the 
sum  of  $9530 ;  that  the  March  agreement  was  on  the  faith 
of  the  truth  of  that  entry,  and  that  the  complainant  had  but 
lately  learned  it  to  be  false ;  that  being  false,  the  agreement 
is  invalid,  and  the  mortgages  and  decree  are  the  property  of 
the  firm,  and  not  of  Elston. 

The  bill  asks  that  the  March  agreement  be  decreed  to  be 
void,  a  receiver  appointed,  and  a  new  accounting  and  settle- 
ment of  the  partnership  affairs.     The  answer  denies,  fully 
and  explicitly,  the  equities  of  the  bill.     Under  the  general 
rule  in  such  cases,  the  injunction  should  be  dissolved.     But 
this  rule  is  subject  to  exceptions,  and  does  not  necessarily 
prevail  where,  by  continuing  the  injunction,  the  ends  of  jus- 
tice will  be  better  subserved.    The  motion  to  dissolve  in  such 
instances  has  been  often  denied  by  this  court,  in  the  exercise  of 
its  appropriate  discretion,  having  regard  to  the  circumstances 
of  the  case,  and  the  effect  which  a  dissolution  would  have 
^pon  the  relative  situation  of  the  parties  in  the  further  prose- 
cution of  the  suit.     Chetwood  v.  Brittan,  1  Greeyi's  Ch.  439 ; 
f'lekehman  v.  Young,  1  Stockt,  620;  Stoteaburi/  v.  Vail,  2  Becis. 
390. 

In  addition  to  the  denials  which  the  answer  makes  of  the 
Diaterial  allegations  of  the  bill,  as  to  the  mortgage  and  lots 
taken  from  Smith,  it  was  urged  upon  the  argument  that  the 
separate  and  absolute  title  of  Elston  to  the  decree,  was  shown 
"y  the  terms  of  the  March  agreement  to  have  been  good  and 
undisputed  before  that  agreement  was  made,  and  that  there- 
fore Elston's  title  to  it  could  not  be  impaired  if  the  agreement 
Itself  should  be  set  aside  as  fraudulent  and  void.  The  terms 
of  the  agreement  referred  to  in  support  of  this  view  are 
these:  "Patrick  Murray  and  David  Elston,  with  a  view  to  a 
full  and  final  settlement,  and  the  recognition  of  existing  rights, 
mutually  covenant  and  agree  to  and  with  each  other  as  fol- 
lows." Because  the  title  of  Elston  to  the  decree  is  then 
'^^^ognized  as  valid  and  unquestionable,  it  is  argued  that  it 
*^  not  been  previously  qualified  or  questioned.     I  should 
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not  be  willing  to  rely  on  such  an  inference.  A  contrary 
deiluction  seems  to  me  quite  as  logical  and  fair.  Elston's 
absolute  right  to  the  decree,  and  his  right  to  the  Smith  mort- 
gage and  lots,  so  far  as  the  pleadings  and  affidavits  now 
disclose,  appear  to  be  essentially  the  same. 

I  have  had  much  doubt  as  to  the  propriety  of  withdrawing 
this  case  from  the  operation  of  the  general  rule.  The  state- 
ments and  denials  of  the  answer  are  thorough  and  direct. 
The  answer  seems  entitled  to  as  much  credit  as  the  bill.  But 
still,  upon  the  whole,  my  judgment  is  that  the  temporary 
injunction  should  be  further  retained.  The  defendant  resides 
out  of  the  state.  There  are  no  other  assets  of  the  firm  within 
the  jurisdiction  of  the  court.  If  the  sale  should  go  on  and 
the  proceeds  be  ])aid  over,  the  final  decree,  if  favorable  to  the 
complainant,  would  be  a  barren  succ»ess. 

The  answer  was  not  filed  for  more  than  four  months  after 
the  injunction,  and  the  complainant  has  put  in  his  replication 
and  is  proceeding  with  his  suit.  lie  alleges  the  premises  to 
be  a  large  security  for  all  that  is  due,  or  can  become  due,  on 
the  decree  during  any  probable  continuance  of  the  suit,  and 
tenders  himself  willing  to  pay  the  moneys  into  court,  if  that 
should  be  deemed  more  secure.  The  answer  suggests  doubts 
as  to  the  sufficiency  of  the  premises  to  satisfy  the  execution. 
Under  thase  circumstances  the  present  application  should,  I 
think,  be  disposed  of  by  directiug  the  complainant  (if  the  de- 
fendant shall  elect  to  have  the  order  so  made,)  to  pay  the  sum 
due  on  the  execution  for  the  amount  of  decree,  interest,  and 
costs  into  court  within  fifteen  days,  and  to  bring  the  cause  to 
final  hearing  within  thirty  days  from  the  first  day  of  the 
term,  and  in  default  of  so  doing,  the  injunction  to  be  dissolved. 
The  costs  of  this  motion  to  abide  the  event  of  the  suit. 

Such  an  order  will  be  advised. 


O^SES 


ADJUDGED   IN' 
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Morris  vs.  Taylor. 

1.  AMiere  the  defence  to  a  bill  for  foreclosure  is  that  the  amount  for 

■which  the  mortgage  was  given  was  not  advanced,  and  the  court,  upon  the 

evidence,  adjudge  the  defence  of  usury  is  not  sustained,  and  refer  it  to  a 

marter  to  compute  the  amount  due  upon  the  mortgage,  evidence  to  show 

that  the  amount  had  not  been  advanced,  is  inadmissible. 

2.  When  a  cause  is  set  down  for  Jiearing  on  the  first  day  of  the  term, 
and  the  defendant  gives  notice  of  hearing  of  exceptions  to  the  master's  re- 
port Qt  a  later  day  in  the  term,  but  enters  no  rule  to  set  down  the  hearing, 
and  the  exceptions  are  not  placed  on  the  calendar,  and  upon  the  call  of 
the  calendar  the  complainant's  counsel  tenders  himself  ready  to  move  the 
^nse,  but  cannot  proceed  until  the  exceptions  are  disi)osed  of,  the  com- 
plainant is  entitled  to  move  at  once  at  the  same  term,  ujion  the  overruling 
of  the  exceptions,  for  final  decree. 

3.  Exceptions  must  be  set  down  for  hearing,  and  placed  uiK>n  the  calen- 
^  like  the  hearing  of  other  causes,  and  notice  thereof  must  be  served 
fifteen  days  before  the  hearing,  or  the  report  will  be  confirmed  as  a  matter 
of  course. 

^'  The  order  fMitting  down  the  exceptions  for  argument  must  be  both 
^tered  and  served  before  the  expiration  of  the  time  in  the  rule  nm,  or  the 
^port  will  be  confirmed.    Either  party  may  set  them  down  for  argument. 

**•  When  the  merits  of  the  cause  have  been  determined  in  the  interlocu- 
tory decree  and  the  reference  is  to  compute  amounts  due,  or  to  settle  facts, 
*^  the  master's  report  is  confirmed  ujjon  exceptions  taken,  nothing  fur- 
ther is  to  be  done  upon  the  cause  being  moved,  when  set  down  for  further 
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directions  or  final  decree,  than  to  decree  the  relief  adjudged  on  the  inter- 
locutory decree  for  the  amounts,  or  upon  the  facts  settled  by  the  master's 
rejwrt  thus  confirmed.  The  merits  of  the  case  determined  by  the  inter- 
locutory decree  cannot  be  again  gone  into. 

6.  In  ca*«e  of  a  plain  mistake  of  the  master  evident  upon  the  face  of  the 
account,  which  was  not  inclmled  in  the  exceptions  or  considered  in  the 
hearing  of  them,  the  court  will,  in  its  discretion,  correct  the  mistake,  or 
defer  the  final  decree  until  it  can  be  examined  into  and  corrected.  But 
no  such  mistake  is  pointed  out  in  this  case. 


The  argument  was  had  upon  exceptions  to  the  master's 
report,  and  tlie  cause  set  down  for  hearhig  on  further  direc- 
tions upon  the  master's  report. 

Mr,  J,  Wilson,  for  complainant. 

Mr.  ir.  H,  Vredcnburgh,  for  ili'tondant. 

Thp:  ClIANCEI.LOK. 

The  bill  is  for  the  foreclosure  ot  two  mortgages.  The 
answer  admits  the  mortgages,  but  sets  up  tliat  the  complain- 
ant did  not  advance  to  tlie  defendant,  on  either  mortgage,  the 
amount  for  which  it  was  given,  and  that  tlie  mortgages  were 
given  upon  an  agrec^ment  to  advance  the  sums  paid,  ui)on 
giving  the  mortgages  res{XM.'tively,  for  greater  amounts.  The 
answer  insists  that  tliese  l>onds  and  mortgages  are  usurious, 
and  that  the  complainant  should  only  recover  the  amounts 
actually  advance<l,  without  interest  or  costs. 

The  cause  wius  heard  l>efore  the  Vice-Chancel  lor,  who, 
upon  hearing  the  evidence,  being  of  opinion  that  the  defence 
of  usury  was  not  sustaineil,  advised  a  decree  adjudging  that 
it  was  not  sustained,  and  referring  it  to  a  master  to  compute 
the  amount  due  upon  tlie  mortgage,  with  directions  not  to 
allow  a  creilit  of  $180,  endorsed  on  one  of  the  bonds. 

The  Court  of  Errors,  u|)on  appeal,  affirmed  the  decree  ad- 
vised by  the  Vice-Chancel  lor.  The  decision  in  both  courts 
was  upon  the  ground  tliat  the  evidence  did  not  sufficiently 
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sustain  the  all^ation  that  the  amounts  for  which  the  mort- 
gages were  given  had  not  been  advaneed. 

The  master,  on  the  reference,  refused  to  hear  evidence 
offered  by  the  defendant  to  show  that  these  amounts  had  not 
been  advanced.  To  this  the  defendant  filed  exceptions.  The 
eause  was  set  down  for  hearing  on  the  first  day  of  tlie  terra 
by  the  complainant,  and  the  defendant  gave  notice  of  hearing 
the  exceptions  on  Friday  of  the  second  week  of  the  term,  but 
entered  no  rule  to  set  down  the  hearing,  and  the  exceptions 
were,  therefore,  not  placed  upon  the  calendar  for  the  term. 

Upon  the  call  of  the  calendar,  the  complainant's  counsel 
tendered  himself  ready  to  move  the  cause,  but  could  not  pro- 
ceed until  the  exceptions  were  disposed  of. 

The  decision  in  this  court  and  the  Court  of  Errors  must  be 
conclusive  as  to  the  validity  of  those  mortgages  for  the  whole 
amount  secured  by  them.     The  answer  expressly  alleged  that 
the  whole  amount  was  not  advanced.     If  this  is  treated  only 
as  part  of  the  defence  of  usury,  and  not  as  a  distinct  defence 
to  part  of  the  mortgage  debt,  then,  like  any  other  defence,  it 
^s  of  no  avail  because  not  set  up.     And  the  master  could  not 
enquire  into  the  validity  of  a  defence  not  set  up  in  the  answer, 
^y  more  than  he  could  inquire  into  usury  or  fraud  in  the 
consideration,  in  a  cause  wherein  the  only  defence  set  up  was 
infancy,  and  not  sustained  at  the  hearing.     But  if  the  allega- 
tions that  part  of  the  consideration  was  not  advanced  are  set 
up  so  as  to  form  a  defence  on  that  ground,  without  regard  to 
Ae  usurious  interest,  (as  I  think  they  are,)  they  must  be  re- 
garded as  settled  by  the  decision  here  in  this  court  and  in  the 
v^urt  of  Errors.     The  reasoning  in   the  opinions  in  both 
wnrts,  shows  that  the  whole  question  turned  upon  the  sufti- 

• 

«ency  of  the  proof  to  establish  the  fact  that  only  part  of  the 
^nsideration  was  advanceil.  In  either  case,  the  burden  of 
pro6f  was  on  the  defendant.  The  holder  of  a  bond  or  mort- 
gage is  not  bound  to  prove  satisfactorily,  or  at  all,  that  the 
money  was  advanced.  The  instruments  are  proof  of  that. 
And  it  should  require  as  clear  proof  to  disturb  this  evidence 
when  founded  on  solemn  instruments  under  seal,  as  to  prove 
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u?urv.  Ami  all  the  ol>>er\-ations  of  the  Viee-Chancellor  « 
that  matter  will  apply  as  vrell  t*»  proof  of  want  of  considen 
tinn. 

The  orvlor  n»ferrinir  it  to  the  master  to  compute  the  amoui 
flu*^  upon  the  UmhI  ami  mongage.  is,  in  effect,  an  adjudicatic 
that  thev  are  valid  sivurities  for  the  amounts  for  which  tlw 
are  aiven.  Tliat  i»nlor  might,  and  jH?rhai>s  should,  have ! 
expressly  adiudi^x^.  If  the  detVntv  of  want  of  consideratit 
wa-i.  as  I  have  taken  for  jrnintiiK  s?t  up  in  the  answer,  it  w 
the  dutv  of  the  i»urt  to  have  tvnsidered  and  determined 
A  matter  put  in  issue  l\v  the  pleading  must  be  determined  1 
the  o«»urt,  and  e-annot  U*  ivfem»il  to  a  master,  unless  fort 
fli.sibilitv  of  the  C'liaiuvllor  the  whole  cause  is  so  referred,  ai 
then  the  master  determines  it,  sitting  as  and  for  the  Cha 
celli»r. 

I  had  at  first  some  doubt  whether  the  complainant,  havi 
sutfereil  the  wiuse  to  Iv  |vvssi\l  on  the  first  ctill,  could,  wit 
out  having  it  agtu'n  si»t  ilown,  move  it  at  this  term  for  fit 
dirrei*.  Kut  that  doubt  has  Ihh'U  overcome,  Iwth  by  the  c 
I)ri»ss  ruling  of  I'hanivllor  Ilalstinl  in  Brnmlaffe  v.  GoodJdU 
\  llttlst.  (7i.  r»l:>,  ami  by  the  s<*ttleil  ruK^^  of  practice  in  « 
of  exa'ptions  t«>  masters'  rt»|H»rts  i»n  rt^ference  upon  interior 
torv  (h»crir. 

The  statutes  c»f  this  state  and  the  rules  of  this  court,  hj 
little  in  them    upon   the  question   here.     The  ninety-foui 
rule  rcHjuires  all  rauitc^  to  W  stt  (httrn  for  hearing  on  the  fi 
day  of  the  term,  if  praetie-able,  and  in  all  cases  before  i 
twentieth  day ;  and  that  a  notice  shall   lx»  furnished  to 
clerk  six  days  iK'fbrc*  the  term,  that  it  may  l)e  entered  on 
calendar.    The  ninety-fifth  rule  rcnpiirt^s  that  notice  of  brii 
ing  auises  to  a  hearing,  including  exceptions   to  a  inast^ 
re]K)rt,  shall  Ix}  served  fiftwn  days  Iwfore  such  hearing 
argument.     This  shows  that  such  excerptions   must   be 
down  for  hearing  and  placeil  u|K>n  the  calendar,  like  the  he 
ing  of  other  caiLses. 

The  English  practice  requires  this,  and  that,  when 
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al  trc^red  by  statute,  rule  of  court,  or  practice,  is  the  law  of  this 
cc^m.m.rt. 

TThe  order  setting  down  the  exceptions  for  argument  must 
b^     T)oth  entered  and  served  before  tlie  expiration  of  the  time 
ia     ^he  rule  nisi,  or  the  report  will  be  confirmed.    Either  party 
itts^y  set  tliem  down  for  argument.     2  DanicWs  Ch.  Pr.  1310, 
ira  16 ;  1  Newland's  Ch.  Pr.  345 ;  GildaH  v.  Moss,  4  Ves.  617. 
Iln  this  state  the  English  practice  of  setting  down  causes 
for-  Iiearing  by  rule  entered,  or  supposeil  to  be  entered,  for 
tl:i.£B.t  purpose,  has  always  been  continued.     The  subpoena  to 
hc?iir  judgment  was  abolished  by  the  chancery  practice  act  of 
1  T^9,  §  56,  {Nix.  Dig.  115,  §  76,)  and  notice  of  hearing  sub- 
stituted in  its  place. 

Exceptions  to  a  master's  report  must,  tlien,  be  regularly 

set  down  for  hearing  and  entered  on  the  calendar,  or  the 

report  will  be  confirmed  as  a  matter  of  course.     In  this  case, 

as  the  argument  of  the  exceptions  was  allowed  to  come  on 

without  objection  on  that  account,  no  advantage  can  be  taken 

of  this  default,  but  the  case  is  in  the  same  position  as  if  the 

exceptions  had  been  regularly  set  down  for  hearing  and  over- 

niled. 

As  the  counsel  of  the  complainant  answered  to  the  case 
^poQ  the  call  of  the  calendar,  ready  to  proceed  as  soon  as  the 
exceptions  were  disposed  of,  there  was  no  default,  and  he  is 
^titled  to  move  for  final  decree  at  the  present  term.  When 
demerits  of  the  cause  have  been  determined  in  the  interloc- 
utory decree,  and  the  reference  is  to  compute  amounts  due  or 
to  settle  lActRy  and  the  master's  report  is  confirmed  upon 
exceptions  taken,  nothing  further  is  to  be  done  upon  the  cause 
"cing  moved,  when  set  down  for  further  directions  or  final 
<lecree,  than  to  decree  the  relief  adjudged  on  tlie  interlocutory 
decree  for  the  amounts,  or  upon  the  facts  settled  by  the 
Blaster's  report  thus  confirmed.  The  merits  of  the  case  deter- 
n«ned  by  the  interlocutory  decree  cannot  be  again  gone  into ; 
™y  were  once  determined.  The  correctness  of  the  master's 
account  cannot  be  reconsidered ;  that  must  be  examined  upon 
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the  exceptions,  which,  once  ovemikxl,  will  not  be  considered 
on  this  motion. 

In  case  of  a  j)lain  mistake  of  the  master,  evident  upon  the 
face  of  the  account,  which  >vas  not  included  in  the  exceptions 
or  considercil  in  the  hearing  of  them,  the  court  would,  in  its 
discretion,  correit  the  mistake,  or  defer  the  final  decree  until 
it  should  l)e  examineil  into  and  ci>n\x'teil.  Xo  such  mistake 
is  here  i)ointiH.l  out.  The  matter  urgeil  as  a  mistake  is  not 
that  of  the  master,  but  if  it  exists,  of  the  VicHJ-Chancellor  and 
Court  of  Errors  in  the  interkx'uton-  decree. 


McKnight's  Executors  vs.  Walsh. 

1.  A  direction  bv  a  testator  that  his  executors  invest  Si'^OOO  of  th  ^ 
estate  and  \*ay  the  interest  thereof  to  his  daughter  during  her  life,  an^ 
after  her  deceaam  that  the  executors  appr\>priate  and  ex{)end  the  lega — 
interest  of  said  sum  towanls  the  pri>i»er  maintenance  and  education  of  th-* 
daughter's  chihl  or  cliihlren,  authorizes  only  so  much  of  the  income  to  b^ 
expended  as  will  maintain  and  eiiucate  her  child  in  a  manner  proper  o 
suitable  to  his  (.condition  or  fortune.  I'mlcr  such  direction,  no  part  of  ih^ 
income  could  be  appropriateii  to  the  supiK>rt  of  the  father  without  ac^ 
onler. 

2.  In  general,  a  father  i<  Imund  to  sup^K^rt  his  infant  children,  and  is-* 
m»t  entitletl  to  have  the  inomie  of  their  i*state  appropriated  for  their  eup^ 
port  without  an  onler  of  some  pn.»iH:r  Ci.>urt,  baseii  ui»ou  his  inability  icZ 
support  them  profHjrly. 

3.  Nor  is  he  entitled  vy  the  whole  of  the  inix^me  of  his  child's  estate^ 
on  the  groimd  that  it  is  necessary  to  enable  him  to  sn p}x>rt  and  maintaii^ 
an  establishment  suitable  for  such  child  as  a  memlKTof  his  iamilv.  Wher^ 
the  executor  has  paid  over  the  whole  int'ome,  in  such  case,  to  the  father^ 
Huch  (Kiyment  will  not  be  contirmed,  even  if  made  in  goixi  faith. 

4.  Where  a  trustee  has  investeti  the  tnist  fund  in  business,  trade,  or 
speculation,  he  can  be  called  ui>on  to  s^x^nmt  for  the  prolits  made  by  it,  or 
at  the  option  of  the  cfJittni  que  trusty  to  pay  interest  at  the  highest  rates,  and 
with  yearly  resb*,  or  compounded.  But  it  is  only  in  cases  of  groAs  miscon- 
duct ;  never  for  a  mere  neglect  of  duty,  as  for  not  inverting  the  trust 
fiuKiU,  but  letting  them  lie  idle. 

6.  A  trustee  cannot  be  called  to  account  for  the  profits  of  a  buune»  in 
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which  the  fund  was  originally  invested  lawfully,  merely  because  he  neg- 
lected to  withdraw  it  from  that  business^  v-vl..  ^^.,  ^    , .   .  ^   v;.,..  ^^-c,.    .    uS* 

6.  But  where  a  part  of  the  trust  fund  consists  of  moneys  advanced  to 
the  trustee,  and  the  trustee,  in  violation  of  the  testator's  directions,  neg- 
lects to  invest,  and  continues  to  use  the  money  in  his  own  business,  and 
where,  by  not  paying  in  his  debt,  he  is  enabled  to  keep  certain  railroad 
shares,  of  which  he  actually  received  the  income  half  yearly,  the  trustee 
will  be  charged  with  annual  rests  and  compound  interest.    The  excess  on 
the  half  yearly  interest  in  this  case  being  too  small  for  investment,  the 
trustee  will  only  be  held  for  the  yearly  rests. 

7.  Where  a  trusteee,  in  violation  of  the  tnist,  fails  to  invest  the  fund,  and 
Tucs  it  in  his  own  business,  he  is  not  entitled  to  commissions. 

8.  Where  the  executor  was  a  debtor  of  the  testator,  and  a  trust  fund 
established  by  the  testator  consists  of  the  debt,  which  the  executor  has 
ne?er  paid  into  the  estate,  but  upon  which  he  paid  the  interest  as  it 
accrued,  he  is  not  entitled  to  commissions. 

S.  An  executor  or  his  representative  is  not  entitled  to  commissions  on 
*oy  part  of  the  assets  not  collected. 

10.  The  principal  of  a  specific  sum  bequeathed  as  a  trust  fund  is  not 
***ble  to  commissions ;  they  must  come  out  of  the  residue  of  the  estate. 

H.  The  executor,  by  agreement  with  the  infant's  father,  having  kept 
^1000  as  commissions,  the  amount  must  be  included  in  the  balance  on 
*'nich  compound  interest  is  to  be  computed. 


Argued  on  final  hearing  upon  bill,  answer,  and  proofs. 

-J/r.  Browning  and  Mr,  WilUaniaany  for  complainants. 
Mr.  Pitney  and  3fr.  Bcasley,  for  defendant. 

The  Chancellor. 

The  bill  in  this  cause  is  exhibited  by  the  executors  of  John 
L.  McKoight,  deceased,  for  ihe  settlement  of  the  account  of 
their  testator,  as  executor  of  the  last  will  of  Edward  R. 
McCall,  deceased,  and  as  trustee  under  that  will.  Edward  R. 
McCall,  of  Bordeutown,  died  July  30th,  1853.  By  his  will, 
of  which  he  made  John  L.  McKnight,  his  brother-in-law, 
executor,  he  directed  his  executor  to  invest  $25,000  of  the 
estate  in  some  safe  security,  in  his  ow- n  name,  as  trustee  for 
j"«  daughter,  Sarah  W.  McCall,  in  trust,  to  pay  her  the 
wterest  for  her  own  separate  use  during  her  life,  and  aft^r 
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her  decease  for  any  cliild  or  cliildren  of  his  daughter  during 
minority ;  he,  the  executor,  appropriating  and  ex|>ending  the 
legal  interest  of  said  sum  toward  tlie  proper  maintenance  and 
education  of  such  child  or  children,  and  to  pay  the  principal 
to  them  on  tlieir  attaining  twenty-one.  The  residue  of  his 
estate  he  gave  to  his  only  child,  Sarali  W.  McCall. 

McKnight  proved  the  will  and  ac»cepte<l  the  trust.  He  paid 
the  debts,  and  paid  the  residue  of  the  estate  above  the  $25,000 
and  debts  and  expenses,  to  the  daughter  of  testator.  But  he 
never  made  or  exhibited  an  inventory  or  any  aceount^of  the 
estate.  Sarah,  the  daughter,  marrieil  Joseph  C.  Walsh,  Octo- 
l>er  3d,  1853..  She  gave  birth  to  a  son,  Robert  C.  Walsh,  the 
defendant,  June  3d,  1855,  and  died  on  the  10th  of  that 
month. 

Walsh,  on  the  4th  of  January,  1858,  married  Anna  Wood, 
and  died  on  the  13th  of  June,  1862.  Mrs.  Anna  Walsh  is 
defendant,  as  guardian  of  her  step-son,  Robert  C.  Walsh. 

McKnight,  at  the  death  of  E.  R.  McCall,  was  indebteil  to 
him  in  the  sum  of  $21,200,  which  McCall  had  loaned  to  him 
on  his  bond,  then  due,  and  in  $671  interest  accrued  upon  it, 
and  also  in  the  sum  of  §2000,  money  which  McCall  had  put 
in  his  hands  to  purchase  stocks,  which  had  not  been  bought. 
This  indebtedness  amounted  in  the  whole  to  $23,871.  This, 
amount  was  never  paid  into  the  estate,  but  was  retained 
by  McKnight,  together  with  enough  cash  of  -the  estate  to 
make  the  sum  of  §25,000.  The  stocks  and  other  securities 
of  the  estate  were  handed  to  the  daughter  without  being- 
changed.  The  cash  in  bank,  and  the  proceeds  of  sales  ot' 
chattels,  to  a  small  amount,  were  more  than  sufficient  for 
debts  and  expenses,  and  the  balance  was  paid  to  her  as  part 
of  the  residue. 

The  interest  of  the  trust  fund,  during  the  life  of  Mrs. 
Walsh,  was  paid  to  her  or  her  husband.  But  the  principal 
of  that  fund  was  never  invested  on  any  security  by  Mc- 
Knight, who  canceled  the  bond  and  retained  the  fund. 

Soon  after  his  marriage  Mr.  Walsh  suggested  the  necessity 
of  investing  this  trust  fund  as  directed  by  the  will.  McKnight 
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proposed  to  retain  it  in  his  liands  for  his  own  use.  He  owned 
a  large  amount  of  stock  of  the  Camden  and  Amboy  Railroad 
Company,  and  of  other  ex)rporations ;  he  owned  a  controlling 
amount  of  the  stock  of  the  Borden  town  Bank,  and  controlled 
the  bank,  and  owned  largely  of  other  stocks ;  he  was  also 
engaged  in  other  enterprises  that  required  capital,  and  as 
shown  by  the  cashier,  was  a  fre<iuent  borrower  at  the  bank. 
The  money  he  had  got  of  McCall  was,  without  doubt,  prop- 
erly used  in  some  of  these  matters,  and  it  evidently   was 
advantageous  to  him  to  retain  it.    He  urged  its  retention,  and 
showed  Walsh  how  it  would  be  of  advantage  to  him  to  let  it 
remain.     It  would  be   liable  to  no  stiite  tax  while  in  his 
hands,  and  he  intimated  that  if  it  remained  he  would  charge 
no  commissions,  and  showed  the  disadvantages  and  expenses 
that  would  occur  on  the  taking  of  security.     Walsh  had  pro- 
cured the  opinion  of  that  eminent  lawyer,  George  Wood,  esq., 
a  native  of  Burlington,  but  then  of  New  York,  showing  that 
it  was  the  duty  of  the  trustee  to  separate  this  fund  from  his 
own  estate,  and  place  it  on  good  security.  McKnight,  however, 
prevailed,  and  induced  Mr.  and  Mrs.  Walsh  to  allow  him  to 
retain  this  fund,  he  having  deposited  with  the  cashier  of  his 
oaok,  as  collateral  security,  two  hundred  and  fifty  shares  of 
Its  capital  stock,  with  power  to  transfer  them  to  his  name  as 
trustee,  and  also  bonds  and   mortgages  held  by  him  to  the 
amount  of  $25,000,  with  power  to  withdraw  either  of  these 
^collaterals,  leaving  the  other;  this  was  in  December,  1853. 
Mr.  Walsh  had  resigned  his  commission  in  the  navy  soon 
after  his  marriage,  remained  without  employment,  and  had 
DO  resource  but  the  fortune  of  his  wife.     He  was  a  gentle- 
Dian  of  cultivation  and  refinemenJ:,  and  of  extravagant  tastes 
a^d  habits.     The  residue  of  McCalPs  estate,  amounting  to 
about  $13,000,  which  had  all,  except  a  few  hundred  dollars, 
been  paid  over  after  his  marriage,  was  soon  spent,  and  shortly 
after  the  death  of  his  wife  he  was  in  need  of  funds. 

In  this  situation  Walsh  readily  entered  into  an  agreement 
^ith  McKnight,  which  was  re<luced  to  writing  and  signed 
'^y  both,  dated  August  9th,  1855.     By  this  the  trust  fund 
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wa?r  to  remain  as  it  was  then  investe<I.  The  trustee  was  to 
J lay  Walsh  the  lialf  year's  interest  then  in  arrear,  and  after 
that  SICKM)  of  the  intenst,  yearly,  for  the  pro|)er  maintenance 
and  education  of  the  infant :  was  to  retain  8.5(N3  a  vcar  for 
two  years,  making  §H.hXi  un  the  whole,  in  full  for  his  com- 
missions, and  was  to  invest  the  remaining  SOOO  of  the  inter- 
est, after  the  first  two  years,  for  the  l^nelit  of  the  infant. 

.S»me  time  in  Is-jO,  WaMi  found  out  that  MeKnight  bad 
taken  from  the  ctt'^hier  not  only  the  mortgages  deposited  as 
i-oHatei-al,  which   had   Ix-en  done  by  the  written  consent  of 
Mrs.  Wal^h.  but  al>o  the  certificate^  of  hank  stock  left  with 
him.     This,  and  an  unfounded  re|>«:irt  that  MeKnight  was 
emljarra.>?«<>rl    by   endorsements   for  a  son  who   had   failed, 
alarmed  WaNh  f«»r  the  saletv  of  the  fund,  and  he  detemiined 
to  t.fmijffA  liim  to  iuvc-st  the  fund  as  directed  by  the  wiU- 
For  this  purjKi-^.'  he  employed  the  prcTsent  Chief  Justice,  theO 
at  the  liar.     Mr.  IV.<L-k-y  put  himsi-lf  in  immediate  communis 
r-ation  with  M«Kii:-irlit,  ealletl  uiM>n  him,  and  wrote  to  hin^j 
and  in-i.-t*.-*!   uj^^n  the  fund  1km ng  >ecureil.     He  asked  fo"^ 

investment  and  r-r-i-iiritv  onlv.  not  for  anv  increase  of  allo^w'-* 

•         •  • 

ancr  to  ^Val^ll.     M«Kni;j:ht.  unwilling  to  give  up  the  funcJj 
ofl'en.'il  to  de]Hr>it  s'.'^-uritit-s  a<  cx:»l lateral,  and  volunteered  a^ 
f»tJer  to  inerea-e  the  allowamv  t«»  AValsh  out  of  the  interest:- 
The  n»-g«itiation  eude<l  in  MeKnight  making  a  deiK)sit  of  tw^ 
hundre<l  and   tiliv  sliare>  of  the  st«x*k  of  the  Camden  and 
Amlj«»y  Ilailn.iad  Comiiany  in  the  hands  of  Mr.  Beasley,  a^^ 
cc»l lateral  seiuritv.  to  remain  until  other  si-curitv  should  h^ 
given,  ^<lti^faet<^^\-  to  Mr.  BeasKy.    This  agreement  of  pledge^ 
exeeuteil   l>y  MeKnight  and   Mr.  B^-sisley,  under  seal,  wai^ 
signetl  Julv  14th,  LSjiJ.     It  wa<  i^»nsidere<l  bv  Mr.  BcasleV 
only  as  a  tenqK»rar\'  nu-ajrun*,  until  a  i>ermanent  investment 
should  be  made.    In  the  negotiations,  Walsh  wrote  to  BeasleV 
that  the  use  c»f  the  whole  inciuue  w:ls  a  irreat  inducement  to 
him,  but  he  feareil  it  w;is  hung  out  as  a  '^bsiit  or  catch,"  to 
make  him  more  easily  s:itistied  with  the  securities. 

These  securities  remain wl  in   Mr.  Beaslev's  hands  until 
McKnight's  death,  and  still  remain  there.     They  are  ampl^ 
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to  secure  the  trust  fund.     McKnight  paid  Walsh  §1000, 
vearlv,  for  the  first  two  vears,  and  after  that  tlie  whole  income 
of  ?1500,  until  the  death  of  Walsh,  according  to  the  intima- 
tion conveyed  through  his  coimsel,  the  written  agreement  to 
jMiy  $1000,  being  unchanged,  and  Walsh  gave  no  further 
trouble  about  investment  or  securities.     After  the  death  of 
Walsh,  McKnight  paid  to  the  guardian  of  the  infant  annual 
allowances,  approved  of  and  directed  to  be  paid  as  proper  fur 
his  education  and  maintenance — at  first,  while  he  resided  in 
New  York,  by  the  surrogate  of  the  city,  who  appointetl  her 
his  guardian,  and  after  they  removed  into  this  state,  fixcnl  by 
this  court. 

The  accounts  of  the  trustee  were,  in  this  ciuise,  referred  to, 
aud  liave  been  stated  by  a  master.  The  master  allowed  the 
trustee  the  full  income  until  the  death  of  J.  C.  Walsh,  jiaid 
to  him  upon  the  understanding  above  mentione<l.  He  also 
allowed  the  $1000  retained  by  the  trustee  as  commissions^. 
He  charged  the  trustee  with  interest  on  the  excess  of  the 
income  above  the  amounts  paid  for  support  and  education 
since  the  death  of  J.  C.  Walsh,  but  only  with  simple  interest, 
^<1  did  not  make  annual  rests  in  the  account  so  iis  to  com- 
pound the  interest. 

To  this  account  exceptions  are  taken  on  the  part  of  the 
in&nt.    These  can  be  ranged  under  three  classes : 
^\t^.  To  the  allowance  of  the  whole  income  during  the 
of  J.  C.  Walsh,  when  it  is  alleged  that  he  should  have 
'^n  allowed  only  so  much  as  was  proper  and  necessary,  and 
Jictually  expended  for  the  support  of  the  infant. 

Second.  To  the  allowance  of  §1000,  as  commissions,  when 
"le  trustee  was  entitled  to  no  commissions. 

^\i\Td.  To  the  allowance  of  simple  interest  only.  The 
exceptant  contends  that,  as  the  money  was  retained  by  Mc- 
knight in  his  business,  and  not  invested,  that  he  should  have 
oeen  charged  with  the  profits  made  in  the  business,  or  at  least 
^th  compound  interest  by  semi-annual  rests. 

As  to  the  first  class,  it  is  not  claimed,  on  part  of  the  com- 
plainants, that  the  proper  education  and  support  of  the  infant 
Vou  vin.  K 
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rer|uire<l  the  wliole  income  of  ?loO<>.  The  infant  wiis  r^even 
vears  oM  at  the  death  of  his  father,  and  it  i.s  adniitteil  that  a 
ninrh  le-ss  .sum,  less  than  one-half,  would  have  been  sufficient 
for  his  supi>oit  and  maintenance  in  a  manner  suiteil  to  his 
cr»ndition  and  fortune.  Ia-ss  than  half  was  allowed  after  the 
death  of  the  father  for  some  years,  and  was  ample  for  the  pur- 

But  the  allowancf,'  of  the  whole  is  claime<l  on  two  grounds: 
Hffif,  that  the  will  of  McC'all  authorized  the  exjwnditure  of 
the  whole ;  and  secondft/,  that  the  father  was  entitUxl  to  it  as 
nec'cssarv  for  him  to  supj>ort  and  maintain  an  establishment 
suitable  for  this  child  as  a  member  of  his  familv. 

The  will  was  made  two  vears  lx»fore  the  testator's  death, 
and  before  the  daughter  was  marrieil  or  had  any  child.     It 
provided  for  her  death,  leaving  one  or  more  children — the 
numl>er  could  not  Ix)  foreseen,  and  very  probably  for  the 
object  in  view,  directed  the  expenditure  of  the  income  for  th^ 
proi)er  maintenance  and  eibiration  of  such  child  or  childrcim' 
It  is,  jKThaps,  unguardedly  drawn,  but  the  intention  of  tb^2 
testator  cannot  be  mistaken  and  is  expresseil.     The  object:  j 
and  only  object,  is  **  the  proper  maintenance  and  education  o^ 
the  child  or  children,"  and  the  i)ei'son  who  is  to  apply  cpT' 
expend  it  is  the  exe(.*utor.     The  will  did  not  authorize  it  to 
be  expended  for  the  supjwrt  of  the  father  of  the  child,  nor  for 
such  maintenance  or  eilucation  as  was  not  proper  or  suitable 
to  the  condition  or  fortune  of  the  child ;  nor  when  the  actus/ 
amount  expendeil  for  the  maintenance  and  education  was  only 
$')()()  yearly,  to  pay  the  whole  income  of  the  estate,  being 
SloOO,  to  the  father,  for  that  or  any  purpose.  \  In  general,  a 
father  is  bound  to  supiwjrt  his  infant  children,  and  is  not  ' 
entitled  to  have  the  income  of  their  estate  appropriated  for 
their  support  without  an  onler  of  some  proi)er  court,  based 
upon  his  inability  to  support  them  proi)erly.     But  in  this 
case  the  testator  directed  this  income  to  be  appropriated  for 
that  purpose,  and  no  order  was  required  while  the  expendi- 
ture was  within  the  direction.     But  none  of  it  could,  by  vir- 
tue of  this  direction  in  the  will,  be  appropriated  to  any  other 
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purpose,  as  the  support  of  the  father  without  an  order,  even 

if  it  was  clear  in  this  case  such  order  could  have  been  made. 

On  the  other  ground,  it  is  claimed  that  the  court  should 

now  confirm  such  payments  made  in  good  faith,  if  it  would 

on  application,  have  made  such  order.     That  it  would  have 

been  made,  is  contended  on  the  force  of  some  precedents  in 

England  and  in  this  court,  and  one  in  the  Vice-Chancellor's 

Court  in  New  York.     The  position  assumed  is  that  such 

allowance  will  be  made  from  the  estate  of  an  infant  as  will 

be  sufficient  to  maintain  his  father,  mother,  brothers,  and 

family  in  a  style  suitable  to  his  estate  and  condition. 

The  dicta  and  authorities  in  the  Knglish  cases  are  founded 
upon  the  law  of  primogeniture  and  the  established  custom 
among  the  nobility  and  gentry,  by  which  the  heir-at-law  upon 
whom  the  family  seat  devolves,  as  well  in  infancy  as  when 
of  age,  is,  by  their  customs,  bound  to  keep  up  the  family 
'nansion  as  a  home  for  his  sisters  and  younger  brothers,  and 
is  allowed  out  of  his  estate  sufficient  for  that  purpose. 

The  only  decision  or  application  of  the  rule  that  I  find,  is 
the  case  of  Bradshaw  v.  Bradshaw,  1  J.  &  W,  627,  in  which 
*  liberal  allowance  was  directed  to  be  made  to  an  infant  heir 
^n  consideration  of  the  support  of  an  infant  brother,  an  ille- 
gitimate child  of  his  father  and  mother  before  their  marriage, 
^ho  had  lived  with  and  been  provided  for  by  the  father  be- 
fore death.     In  Harvey  v.  Harvey,  2  P.  W.  21 ;  Pierpoint  v. 
Cheney,  1  P.  W.  493 ;  Lanoy  v.  Atliol,  2  Atk.  447 ;  Pdre  v. 
ftfre,  3  Atk.  511,  no  application  was  made  of  this  rule,  but 
It  was  stated  as  the  rule  of  the  Court  of  Chancery.     In  New 
York  the  only  case  seems  to  l)e  that  of  the  Matter  of  Burke, 
determined  by  Vice-Chancellor  Sandford,  4  Sandf.  Ch.  617. 
In  that  case  an  ex  parte  order  had  been  made,  allowing  the 
fether  of  the  infants,  aged  eleven  and  thirteen,  the  yearly  sum 
of  $3500  for  their  support.     The  income  of  these  children 
^  between  |3600  and  $4000  yearly.     The  fortune  of  one 
^  $30,000,  of  the  other  $60,000,  on  arriving  of  age.    The 
&ther  actually  expended  for  them  $1561  in  one  year,  besides 
Keeping  them  at  his  house  when  home  from  school.     His 
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income  was  barely  sufficient  to  maintain  himself,  his  second 
wife  and  family,  in  the  manner  in  which  they  were  living. 
Upon  application  of  relatives  of  the  children,  the  allowance 
was  referred  to  a  master,  who  reporteil  $1500  j>er  annum  as 
sufficient  for  both.     The  Vice-Chancel  lor,  upon  exceptions 
by  the  father,  increased  the  amount  to  §2500,  on  the  ground 
that  the  father  required  this  to  enable  him  to  keep  up  such 
an  establishment  as  a  home  for  these  daughters  as  he  was 
keeping,  suitable  to  their  rank  and  expectations.     This  case 
stiinds  by  itself  in  New  York.     The  case  of  Wilkes  v.  ItogerSf 
()  Johns.  o^Qy  referred  to  in  support  of  it,  contains  nothing  to 
maintain   its  princii)los.     It  goes  far  beyond  any  decision, 
doctrine,  or  di(?ta  in  any  of  the  English  cases.     I   am  not 
willing  to  adopt  a  i)rinciple  by  which  the  fortune  of  infant 
daughters  derived  from  their  mother,  shall  be  appropriated 
to  maintain  their  father,  his  second  wife  and  her  family,  in  a 
manner  that  his  own  means  will  not  warrant,  because  it  is^ 
suitable  to  the  condition  and  prospects  of  the  infants.     The^' 
might,  perhaps,  be  authorized  to  pay   their   proportionat*3 
share  of  the  expense  of  such  establishment,  but  the  principle 
should  go  no  further. 

The  authorities  in  Xcw  Jersey  relied  on  are  three  ordeirss 
made  by  Chancellor  Williamson  on  ex  parte  application r^- 
The  first,  in  1854,  in  the  case  of  Thomas  Potter's  childrex^- 
T^he  estate  consisted  of  $612,000  in  cash,  and  the  mansion- 
house  at  IVinceton,  valued  at  §40,000.    The  income  exccede<l 
§40,000.     The  mother  of  the  three  infants  continued  to  livo 
in  the  family  mansion  in  the  same  manner  as  their  father  had 
done  in  his  lifetime.     And  the  Chancellor  alloweil  the  $80OO 
yearly  for  their  support,  and  for  the  two  sons  of  seventeen 
and  nineteen,  rei?pectively,  who  were  away  for  their  educs*" 
tion,  such  sums  as  should  be  expended  for  them.   The  incom*^ 
of  each  of  these  children  seems  to  have  been  from  $5000  to 
S8000 ;  the  allowance  was  §2(>66,  yearly,  to  each. 

The  second  was  the  allowance  to  the  widow  of  Morgan  G- 
Colt  for  the  support  of  her  three  children.  Her  son  had  ^ 
fortune  of  §40,000,  her  two  daughters  §20,000  each.     Thei*' 
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income  was  the  interest  of  these  sums.  The  mother  had  no 
fortune  and  no  income,  and  desired  to  keep  up  an  estabh'sh- 
ment  as  a  home  for  her  children  under  her  personal  care. 
The  Chancellor  allowed  her  $3500  a  year  for  this  i)urpose — 
little  more  than  half  their  incomes. 

The  third  case  is  that  of  James  Wood's  two  children.  They 
had  a  fortune  ia  the  hands  of  a  trustee  of  $20,000  ;  the  whole 
income  was  the  interest,  $1200.  Their  father  was  entirely 
without  means,  improvident,  and  intemperate.  The  Chan- 
cellor directed  the  trustee  to  pay  to  the  father  $7  ])er  week 
for  board,  and  §200  per  annum  for  the  clothing  of  each, 
amounting  to  $1126  in  the  whole. 

The  statement  of  these  cases  shows  how  entirely  they  differ 
from  the  present.  Were  this  an  application  for  an  order  to 
allow  this  income  to  be  paid  for  the  future,  such  order  could 
not  be  sustained  on  them  as  precedents. 

But  there  is  no  precedent  for  the  allowance  of  such  pay- 
ments for  the  sup[)ort  of  the  father,  when  made  without  the 
order  of  some  competent  court.  It  would  be  dangerous  to 
make  such  precedent.  Trustees  and  relatives,  as  here,  would 
combine  to  use  the  whole  fund,  however  unnecessary,  and 
then  claim  allowance  because  done  in  good  faith,  and  in  the 
exercise  of  a  discretion  committed  to  them. 

In  this  case  the  trustee  can  only  be  allow-ed  for  so  much  as 
^*as  paid  for  the  proper  maintenance  and  education  of  the 
infant.  All  beyond  that  he  has  paid  in  his  own  wrong.  And 
lam  not  satisfied  that  this  payment  was  made  in  good  faith. 
On  the  contrar)',  I  am  convinced  that  it  was  made  by  a  bar- 
gain made  by  him  with  the  father  that  it  should  be  paid, 
provided  the  father  would  not  insist  upon  his  performing  a 
<Iuty  required  of  him  by  law  as  to  investing  these  moneys ;  a 
^I'lty  well  known  to  him,  and  which  it  was  profitable  for  him 
to  neglect.  There  is  no  foundation  for  the  claim  that  he  did 
it  by  the  advice  of  counsel.  The  only  opinions  before  the 
^eath  of  Mr.  Walsh  w-erc  those  of  Mr.  Wood,  adverse  to 
allowing  the  money  to  be  uninvested,  and  to  the  allowance 
^f the  whole  income  for  support;  and  those  were  not  opin- 
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ions  of  his  own,  but  of  advei-se  counsel.  Mr.  Beasley  and 
Mr.  Woml,  by  consenting  to  the  deposit  of  the  railroad  stock, 
did  not  advise  that  as  sufficient,  or  the  payment  of  the  whole 
interest  as  ])roper,  but  it  was  adopted  as  a  means  of  securing 
with  safety  for  a  temporary  purpose,  a  fund  thought  to  be  in 
jeopardy.  The  only  opinions  ever  had  by  McK night  were 
those  of  Mr.  Beasley  and  Mr.  Cannon,  after  the  death  of 
Walsh,  but  he  was  guided  by  neither.  Xeither  of  those  were 
intended  to  approve,  or  did  approve,  his  payment  of  the 
whole  income  to  Walsh,  though  one  of  them  alluded  to  a  c^se 
in  which  a  larger  amount  had  been  allowed  than  was  required 
for  support. 

I  am  willing  to  make  a  large  allowance  for  the  sup- 
port of  this  infant  until  his  i'ather's  death,  while  still 
under  seven  years  old.  §700  a  year,  I  am  satisfied,  will 
cover  all  that  was  expended  for  that  purpose.  And  I  am 
willing  to  allow  it  without  reference  to  a  master,  because,  in 
the  situation  of  this  case,  it  would  be  impossible  for  a  master 
to  ascertain  the  amount  expended  (.r  requircnl.  To  the  extent 
of  all  beyond  that  sum,  the  exception  to  this  allowance  is 
sustained. 

As  to  the  charge  of  compound  interest,  or  the  profits  on 
the  railroad  stock,  or  anv  other  business  in  which  the  monev 
was  engaged,  although  some  [)rinciples  are  clear  and  well 
settled,  yet  their  application  is  uncertain.  The  courts  and 
decisions  differ.  Where  a  trustee  has  invested  the  trust  fund 
in  business,  trade,  or  speculation,  he  can  be  calle<l  upon  to 
account  for  the  profits  made  by  it,  or  at  the  option  of  the 
ccdul  que  trmf,  to  interest  at  the  highest  rates,  and  with 
yearly  rests  or  comiwunded.  This  is  decreed  as  a  |>enalty 
for  his  breach  of  duty.  But  it  is  only  in  cases  of  gross  mis- 
conduct, never  for  a  mere  neglect  of  duty,  as  for  not  investing 
the  trust  funds,  but  letting  them  lie  idle.  But  in  causes  where 
the  trust  fund  has  been  invested  in  trade  or  si^eculation,  or 
(continued  in  them,  i)rofits  or  comj)ound  interest  have  been 
generally  requirtKl.  2  Ston/^s  Juj.  Jni\,  §  1277;  Hill  on 
Trustees,  *372,/375;  Lewlnon  Trmts  361,  30;3,  364;  Pmy 
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on  TrustSy  §  471;  Rapliad  v.  Boehmy  11  Ves,  92;  William  v. 
Poweli,  15  Beav.  461;  Schieffelin  v.  Steicati,  1  Johns.  Ch. 
620;  Barney  v.  Saunders,  16  jHoic.  572. 

In  most  of  tlie  cases  where  the  trustee  has  been  charged 

with  compound  interest  or  profits  for  using  the  trust  fund  in 

his  own  business,  the  trust  fund  was  embarked  by  him  in  the 

business;  but  in  Jones  v.  Foxall,  15  Beav.  388,  the  defendant, 

Foxall,  was  a  member  of  a  firm  to  which  the  fund  had  been 

loaned  before  the  trust.     By  tlie  articles  of  settlement,  which 

constituted  him  trustee,  he  was  directed  to  call  in  and  invest 

this  sum.     He  neglected  to  do  so,  but  continued  to  use  it  in 

the  business  of  the  firm  of  which  he  was  a  member.     This 

was  held  bv  the  master  of  the  rolls  to  make  him  liable  to 

compound  interest.    That  case  is  much  like  the  present.    Here 

the  money,  or  almost  the  whole  of  it,  had  been  advanced  by 

McCall  in  his  lifetime.     It  had,  beyond  question,  been  used 

by  McKnight  in  his  business.     Contrary  to  express  direction 

to  invest,  he  retained  the  money  in  his  own  hands,  and  kept 

it  in  his  business.     His  railroad  stocks,  evidently,  from  the 

date  of  the  certificates,  were  not  bought  with  it.     But  to  i)ay 

in  this  fund  might  have  obliged  him  to  sell  them.     It  is  not 

possible  to  ascertain  how  he  did  use  this  money.     It  was 

originally  invested  in  his  own  business,  in  which  he  had  then 

a  perfect  right  to  invest  it  as  he  pleased.     And  there  is  no 

authority  or  principle  that  will  recjuire  a  trustee  to  account 

for  the  profits  of  a  business  in  which  the  fund  was  originally 

invested  lawfully,  merely  because  he  neglected  to  withdraw 

it  from  that  basiness. 

But  I  think  that  this  is  a  proper  case  to  charge  the  trustee 
with  annual  rests  and  compound  interest,  both  on  the  ground 
of  his  violation  of  trust  in  neglecting  to  invest  and  continu- 
ing to  ase  the  money,  as  Foxall  did,  and  on  the  further 
ground  that  in  at  least  one  of  his  investments,  that  in  rail- 
road shares,  which  he  was  enabled  to  keep  by  not  paying  in 
his  debt,  he  actually  received  the  income  half  yearly.  I 
think,  from  the  fiict  of  his  allowing  those  shares  to  remain  in 
pledge  for  this  trust  fund  from  1856    until  now,  we  are 
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ontitlecl  to  conclude  tliat  the  fund  was  by  him  considered 
invested  in  those  sliares.  He  received  tlie  dividends  half 
yearly,  and  had  actually  the  use  of  them  in  his  business, 
including  the  part  that  constituted  the  interest  of  this  fund. 
He  frequently  borrowed  money,  and  had  the  use  of  this,  and 
either  made  or  saved  the  interest  upon  it.  The  excess  on  the 
half  yearly  interest  was  too  small  to  invest,  and,  although  he 
had  the  use  of  it,  yet  as  he  could  not  have  invested  it,  he  will 
only  be  held  for  yearly  rests.  The  interest  on  these,  in  the 
whole,  amounted  to  a  considerable  sum,  and  as  in  his  trans- 
actions this  interest  was,  without  doubt,  used  by  him,  and 
the  interest  on  it  gained  or  saved  by  him,  it  is  right  that  he 
should  account  for  it,  not  merely  as  a  penalty  for  culpable 
neglect,  but  as  gains  actually  made  by  him  out  of  the  trust 
fund.  The  exception  as  to  compound  interest  must  be  sus- 
tained, and  the  account  taken  with  yearly  rests,  and  the 
interest  compounded  at  the  rates  acloptcd  by  the  master.  But 
no  interest  unii>t  be  charged  on  the  amounts  paid  to  J.  C. 
Walsh  in  excess  of  the  §700  per  annum,  as  the  trustee  has 
not  had  the  use  of  such  excess  or  received  interest  upon  it. 

The  trustee,  in  this  case,  is  not  entitled  to  any  commissions. 
He  has  violated  his  trust  by  not  investing  the  iiind,  and 
using  it  in  his  own  business.  Warhonr  v.  Armstrongy  2 
f<tocki,  2G3;  Frej/  v.  Dcmwedy  2  C.  E,  Green  71,  and  Moon 
v.  Ztibriftkiey  3  (/.  E,  Green  51,  are  authorities  to  show  that  in 
Xew  Jersey  this  forfeits  commissions. 

But  independent  of  this  rule,  the  trustee  is  entitled  to 
charge  no  commissions  on  this  trust  fund  as  against  this 
defendant.  Firaf,  Because  he  has  never  collected  it,  or  done 
anything  as  executor  relating  to  it.  At  the  death  of  the  tes- 
tator he  owed  this  amount  to  the  estate ;  he  owes  it  still ;  one 
dollar  of  it  luis  never  been  paid.  The  bond  has  been  can- 
celed, but  that  Wits  not  payment.  He  never  even  went  through 
the  form  of  depositing  in  bank  the  amount  to  his  credit  as 
executor.  When  an  executor  dies  without  having  collected 
any  part  of  the  assets,  he  or  his  representatives  are  not 
entitled  to  commissions  on  the  part  not  collected.     They 
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l>elong  to  the  administrator  de  bonis  non  wlio  shall  collect 
them.  The  act  {Nix,  Dig.  645,  §  26,)  direc^ts  that  commis- 
sions shall  be  allowed  in  reference  to  pains,  trouble,  and  risk 
incurred  in  settling  the  estate.  As  to  this  amount,  he  has 
taken  no  pains,  trouble,  or  risk  in  collecting  or  settling  it ; 
his  only  pains  have  been  as  a  debtor  to  defer  payment  of  his 
debt  to  the  estate,  which  still  remains,  and  which  an  admin- 
istrator might  have  been  appointed  to  collect  after  his  death. 
The  payments  of  interest  were  made  by  him  as  debtor,  as 
it  accrued  on  the  sum  he  owed ;  he  would  have  made  these 
as  such  to  McCall  had  he  lived. 

Again,  the  commissions  on  the  principal  of  the  trust  fund, 

had  he  collected  it,  could  not  have  been  allowed  out  of,  or 

deilucted  from  it,  but  from  the  residue  of  the  estate.     Everj*^ 

bequest  of  a  specific  legacy  or  a  si)ecific  sum  must  be  paid 

entire;  the  commissions,  like  the  other  expenses,  must  come 

out  of  the  residue  of  the  estiite.     The  $25,000  belongs  to  the 

defendant,  free  from  expenses  or  ccmimissions.     That  he  paid 

over  the  residue  without  deducting  commissions,  if  he  was 

entitled  to  them,  was  his  own  folly,  unless  he  intended  not  to 

charge  them  to  his  niece.     Walsh  c*ould  not  bind  the  infant 

or  this  fund  for  their  payment.     Had  the  trustw  invested 

this  fund,  and  collected  the  interest  on  the  investment,  and 

paid  it  over  to  the  person  entitled  to  it,  he  would  have  been 

entitled  to  such  commissions  on  that  as  the  proper  tribunal 

should  allow,  not  such  as  was  agreed  upon  by  a  person  who 

has  no  interest  in  the  amount. 

If  commissions  could  be  allowed,  as  against  the  infant, 
upon  the  income,  the  whole  amount,  at  the  highest  rate 
allowed  by  law,  would  be  less  than  $700,  to  be  taken  on  the 
settlement  of  the  acc*ount — that  is,  ui>on  the  final  decree  in 
this  suit.  The  amount  retainc^d  by  him,  with  simple  interest, 
would  now  exceed  $2000. 

The  charge  for  commissions  must  be  wholly  disallowed ; 
•od  as  this  sum  of  $1000  was  retained  by  him,  it  must  be 
deluded  in  the  balance  on  which  compound  interest  is  to  be 
^'iiputed. 
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Wii^sox  VS.  King  and  Ford. 

1.  A  parol  agreement  by  the  grantee,  at  the  time  of  taking  a  deed,  that 
he  would  assume  a  mortgage  upon  the  pro|)erty  aa  part  of  the  considera- 
tion, will  be  enforced  in  equity.  A  covenant  in  the  deed  that  the  prem- 
ises are  free  from  encumbrances,  or  any  other  covenant,  will  not  estop  the 
assignee  of  such  mortgage  from  recovering  on  such  undertaking. 

2.  The  proof  \n  this  case  is  sufficient  to  warrant  a  decree  for  deficiency 
in  proceeds  of  sale  against  the  grantee.  But  the  allegation  of  the  bill 
being  that  the  undertaking  was  a  stipulation  contained  in  the  deed,  and 
that  the  grantee  became  bound  by  the  accei)tance  of  the  deed,  while  the 
proof  is  that  it  was  not  contained  in  the  deed,  but  was  a  parol  promise  at 
the  making  of  the  dee<l,  the  variance  is  fatal  to  such  a  decree. 

3.  An  agreement  between  solicitors  to  amend  the  bill  so  as  to  conform 
to  the  facts,  there  being  no  amendment  actually  made,  cannot  avail  on  the 
hearing  for  final  decree.     Neither  an  agreement  to  amend,  nor  an  order 
giving  leave  to  amend,  amounts  to  an  amendment,  even  if  filed. 

4.  To  entitle  a  complainant  to  a  decree  in  a  foreclosure  suit  for  anr 
deficiency  of  the  proceeds  of  sale  in  discharging  the  mortgage,  the  party 
sought  to  be  charged  must  have  been  served  with  notice  that  such  decree- 
would  be  asked  for  against  him. 

5.  The  usual  covenants  in  a  deed  are  not  part  of  the  conveyance  of  reaL 
estate.  They  are  mere  i^rsonal  covenants.  A  covenant  against  encum- 
brances, therefore,  by  a  married  woman,  resident  in  the  state  of  iSevr' 
York,  in  a  conveyance  of  her  husband's  projMjrty,  situated  in  this  state, 
the  law  of  New  York  not  authorizing  a  married  woman  to  enter  intt^ 
covenants  as  to  her  husband's  property,  does  not  afiect,  nor  does  any 
estoppel  arising  therefrom  aflect,  a  mortgage  upon  the  property  given  by 
the  husband  prior  to  the  conveyance,  and  which,  after  the  conveyance,  wai*- 
assigned  to  the  wife,  and  by  her  assigned  to  another.  Her  assignee  woulcl^ 
be  entitled  to  a  decree  but  for  the  defect  in  the  jileading. 


Argued  upon  final  licaring,  on  bill,  answer,  replication,  and 
proofs. 

Jlr.  A.  K.  Brown ^  for  complainant. 
ilr.  Stone,  for  defendants. 


MAY  TERM,  1872.  151 


Wilson  V.  King. 


The  Chancellor. 

The  defendant,  Ford,  on  the  15th  of  December,  1858, 
executed  a  mortgage  to  Harriet  ^yoodward  for  $500.  This  is 
the  mortgage  sought  to  be  foreclosed  in  this  suit.  It  grants 
and  conveys  the  property  to  the  mortgagee,  without  any  words 
of  inheritance.  The  bill,  in  stating  the  mortgage,  states  that 
it  conveyed  the  premises  to  Mrs.  Woodward,  "her  heirs  and 
assigns  for  ever,  in  fee  simple."  Ford  and  his  wife  Laura, 
bjdeed  dated  April  4th,  1858,  acknowledged  and  recorded 
April  4th,  1859,  (on  which  day  it  probably  should  have  been 
dated,  as  stated  in  the  bill,)  conveye<l  the  premises  in  fee  to 
the  defendant.  King.  This  deed  contained  the  usual  cove- 
nants. The  covenants  of  seisin,  for  quiet  enjoyment,  against 
encumbrances,  and  for  further  assurance,  are  expressed  to  be 
by  the  "parties"  of  the  first  part;  this  includes  Mrs.  Ford; 
the  covenant  for  warranty  is  by  Mr.  Ford  only.  Ford  and 
his  wife  resided  in  New  York,  and  the  deed  was  executeil  and 
acknowledged  in  New  York  before  a  commissioner  for  this 
state,  residing  there.  On  the  2d  of  August,  1865,  Mrs. 
Woodward  assigned  the  mortgage  to  Mrs.  Ford,  who  on  the 
2d  of  December,  1867,  assigned  it  to  the  complainant. 

The  bill  states  that  in  the  deed  to  King  it  was  stipulated 
that  the  lands  were  conveyed  subject  to  the  mortgage,  and 
that  the  same  was  assumed  to  be  paid  by  King  as  part  of  the 
consideration,  and  prays  for  a  decree  against  King  and  Ford 
for  any  deficiency  of  the  proceeds  of  sale  in  discharging  the 
Mortgage.  But  no  notice  that  such  decree  would  be  asked 
for  was  served  on  either,  as  required  by  rule  thirty-eight. 

I  find  among  the  papers  handed  to  me  one  signed  by  tlie 
solicitors  of  the  parties,  but  not  dated  or  filed,  by  which  they 
^reed  that  the  bill  should  be  amended  by  striking  out  the 
^'legation  that  this  stipulation  was  contained  in  the  deed,  and 
^y  adding  an  allegation  that  it  was  by  parol  agreement  at 
tte  time  of  giving  the  deed,  and  that  King  fetained  the 
^Oount  of  the  mortgage  out  of  the  consideration  money. 
^Ut  this  amendment  has  not  been  made  in  the  bill. 

The  only  answer  is  that  of  the  defendant,  King.  Ford 
^as  never  brought  into  court.     King  denies  all  knowledge  of 
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the  mortgage  or  the  assignment  of  it ;  avers  that  if  any 
mortgage  was  given,  it  was  without  consideration,  and  fraud- 
ulent. He  admits  the  deed  to  him,  but  denies  that  it  con- 
tained a  stipulation  that  he  should  assume  the  payment  of 
the  mortgage,  and  alleges  that  it  contained  full  covenants  of 
warranty,  and  purported  to  convey  the  premises  free  from  all 
claims  or  encumbrances  whatever.  But  it  does  not  state  that 
Mrs.  Fonl  joined  in  the  covenants,  nor  set  them  up  by  way 
of  estoppel  against  the  mortgage. 

The  complainant's  relief,  in  this  case,  must  be  upon  the 
mortgage,  or  the  undertaking  of  the  defendant,  King,  to 
assume  and  pay  it.  This  cannot  be  had  upon  the  mortgage, 
because  the  mortgage  produced  in  evidence  is  entirely  differ- 
ent from  that  set  forth  in  the  bill.  The  bill  states  a  mortgage 
to  Mrs.  AVoodward,  her  heirs  and  assigns,  in  fee.  That  pro- 
duced is  to  her,  without  any  words  of  inheritance ;  this  is  for 
her  life  only.  The  variance  is  substantial  and  radical.  A 
decree  jjro  co)if(\^Oy  or  any  decree  in  general  terms,  for  the 
sale  of  these  mortgaged  premises,  would  be  a  de<Tee  to  sell 
the  fee,  and  would  deprive  the  defendant  of  the  whole  fee. 
?^o  applimtion  was  made  at  the  hearing  to  amend  the  bill ; 
in  fact,  from  the  evident  negligence  witii  which  the  bill  was 
drawn,  and  the  proceedings  in  the  rause  conductetl,  it  is 
doubtful  whether  the  solicitor  of  the  complainant  ever 
noticiKl  the  defect,  or  even  read  the  mortgage.  It  was  not 
alluded  to  in  the  argument  on  either  side.  It  will  be  in  time 
to  determine  whether  the  bill  can  yet  \)q  amended  in  this 
respect,  when  appliciition  shall  be  made  for  that  purpose.  It 
does  not  apjiear  in  the  case  whether  the  mortgagee  is  living ; 
if  dead,  such  application  would,  of  course,  be  of  no  avail. 
The  doctrine  of  variance  prevails  in  equity,  as  at  law,  though 
enforccil  with  less  strictness. 

The  undertaking  of  King  to  pay  the  mortgage  would  be 
enforced  in  ecpiity,  if  proved.  The  covenant  in  the  deed  that 
the  premises  were  free  from  encumbrances,  or  any  other  cove- 
nant, would  not  estop  the  complainant  from  recovering  on 
such  undertaking.  It  was  so  held  by  the  Court  of  Errors  in 
Bollcs  V.  Bench,  2  Zab.  680.     That  was  a  suit  by  grantor 
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against  grantee,  on  a  verbal  promise  at  the  conveyance  to 
assume  and  pay  a  mortgage  of  $1000,  on  the  premises  con- 
veyed. The  deed  was  with  full  covenants,  including  that 
against  encumbrances,  and  it  was  declared  that  neither  the 
covenants  nor  the  recital  that  the  consideration  was  paid  in 
foil,  or  the  release  for  it,  estopped  the  grantor  from  proving 
and  recovering  on  the  verbal  agreement.  The  court  held 
that  the  estoppel  only  applied  when  the  proof  was  offered  for 
affecting  the  validity  of  the  deed.  And  it  is  settled  that  in 
equity  the  mortgagee  may  recover  against  the  grantee  on  such 
undertaking  to  the  grantor,  as  an  equitable  undertaking  to 
him,  although  in  a  foreclosure  suit  no  recovery  could  be  had 
against  the  mortgagor  on  his  bond  for  the  deficiency  until  the 
act  of  1866.     Nix.  Dig.  119,  §  104. 

The  proof  in  this  case  is  sufficient  to  warrant  such  decree. 
Mr.  Wetmore,  a  counselor-at-law  in  New  York,  testifies  that 
he  was  consulted  in  the  negotiations  about  this  conveyance  to 
King,  and  that  King  agreed  to  take  the  title  subject  to  this 
mortgage  and  to  assume  its  payment.  Mr.  Ford  also  testifies  to 
this.  Mrs.  Ford  testifies  that  King,  at  the  conveyance,  was  told 
of  this  mortgage,  and  knew  it  was  upon  the  property.  There  is 
no  testimony  to  contradict  this.  The  answer  of  King  does  not 
contradict  it.  That  states  simply  that  there  was  no  such  stipu- 
lation in  the  deed  to  him.  The  settled  principles  of  law  and 
^uity  and  the  evidence  in  this  cause,  will  warrant  a  decree 
^inst  King  to  pay  any  deficiency  in  the  proceeds  of  the  sale  to 
satisfy  the  amount  due  on  this  mortgage.  But  tor  this  again  the 
pleadings  are  insufficient.  The  bill  states  the  undertaking  as 
^  stipulation  contained  in  the  deed,  and  that  King  became 
Wnd  by  the  acceptance  of  the  deed.  The  proof  is,  that  it 
^as  not  contained  in  the  deed^  but  was  a  parol  promise  at  the 
niaking  of  the  deed.  Neither  at  law  nor  in  equity,  w^ould  a 
^declaration  or  bill  upon  a  bond  or  promissory  note  be  sus- 
^ined  by  proof  of  a  parol  promise  to  pay  the  amount.  The 
draftsman  of  the  bill  could  not  have  read  the  deed.  The 
^cement  for  amendment  can  be  of  no  avail  here.  There  is 
^0  amendment  actually  made.     If  a  decree  was  signed,  the 
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unamended  bill  would  be  enrolled  and  the  decree  would  be 
set  aside  upon  apjwal.  Neither  an  agreement  to  amend,  nor 
an  order  giving  leave  to  amend,  amounts  to  an  amendment, 
not  even  if  filed  in  the  cause.  Such  practice  could  not  be 
tolerated.  It  would  lead  to  great  and  inextricable  confusion 
in  enrolling  the  proceedings.  The  enrolling  clerk  would 
have  to  collect  the  orders  and  agreements,  if  they  were  not 
mislaid  and  could  be  found,  and  by  cancellations  and  inser- 
tions, adjust  them  in  the  bill,  in  which  he  would  be  liable 
to  serious  errors.  The  l)ill,  when  amended,  should  either  be 
re-engrossed,  or  the  amendments  actually  made  by  canceling 
and  interlining,  or  by  the  substitution  of  sheets  in  the  place  of 
the  canceled  parts  containing  the  amendments  to  be  inserted. 
And  in  this  ease  the  amendment  never  having  been  made  or 
filed.  King  has  no  opportunity  to  answer  the  allegation  of  a 
parol  agreement.  His  responsive  answer  might  have  changed 
mv  conclusions  as  to  the  evidence. 

But  if  the  necessarv  amendment  had  been  actually  and 
properly  made,  there  is  another  obstacle  to  a  personal  decree 
against  King  for  the  payment  of  the  deficiency  of  the  pro- 
ceeds of  sale  of  the  Woo<lward  life  estate  to  satisfv  the  amount 
due.  Rule  thirty-eight  dcxjlares  that  in  a  foreclosure  suit  no 
decree  shall  be  made  against  any  defendant  for  a  deficiency, 
unless  a  notice  that  such  relief  is  sought  be  served  on  him 
with  the  subpccna.    In  this  case  no  such  notice  was  serve<l. 

The  matter  mainly  argucnl  on  the  hearing  of  this  cause  was 
the  question  of  estoppel.  It  is  contended  that  the  covenant 
of  Mrs.  Ford  against  encumbrances,  Avhen  this  mortgage  was 
assigned  to  her,  operated  by  estoppel  to  extinguish  the  mort- 
gage, or,  at  least  if  it  did  not  operate  as  a  conveyance,  it 
estopped  her  jKjrsonally  from  setting  up  the  mortgage,  and 
that  the  complainant,  her  assignee,  took  it  subject  to  all 
equities  and  defences  that  existed  against  it  in  her  hands. 

An  estoppel  will,  in  some  cases,  operate  its  a  conveyance. 
It  does  not  merely  have  the  effect,  which  is  personal,  of  pre- 
venting the  party  from  averring  anything  against  his  act  or 
deed,  but  in  some  cases  it  is  held  that  the  covenant  of  war- 


MAY  TERM,  1872.  165 


Wilson  r.  King. 


ranty  will  transfer  to  the  grantee  after  acquired  title  of  the 
grantor,  which,  as  is  said,  feeds  the  estoppel,  and  by  the  war- 
ranty passes  to  the  grantee  as  soon  {is  acquired.  Gongh  v. 
J?rf/,  1  Zab.  164.  This  is  one  of  the  positions  in  that  noted 
case  which  has  never  been  doubted  or  reversed.  But  I  know 
ofno  case  that  gives  this  effect  to  any  other  covenant  than 
that  of  warranty.  That  covenant  has  always  been  peculiar  in 
its  effects. 

In  other  cases  the  covenants  are  personal  only,  and  estop 
the  covenantor,  his  heirs  and  assigns,  from  averring  to  the 
contrary.  The  covenant  against  encumbrances  is  a  personal 
covenant ;  if  untrue,  it  is  broken  as  soon  as  made ;  it  does 
not  jMLSS  with  the  land,  and  the  grantee  or  his  personal  repre- 
sentatives alone  can  recover  on  it. 

And  it  is  held  in  states  where  married  women  have  power 
to  convey  by  statute,  but  no  power  to  enter  into  contracts  or 
covenants,  that  the  covenants  or  the  warranty  of  a  married 
woman,  even  in  deeds  properly  acknowledged,  do  not  operate 
as  an  estoppel,  either  to  prevent  them  from  averring  to  the 
contrary  or  to  convey  the  estate.  Jackson  v.  Vanderheyden, 
17  Johns.  167 ;  Martin  v.  Dwelly,  6  Wend.  9 ;  Carpenter  v. 
Schermerhom,  2  Barb.  Ch.  314;  Dominick  v.  Miehad,  4 
W/.  R.  424;  WigU  v.  Shaw,  5  Cush.  66 ;  Den  d.  Hopper 
"^^  Demarcsty  1  Zab.  541. 

If  the  covenants  of  a  married  woman  could  be  held  to 
operate  as  a  conveyance,  these  cases  were  wrongly  decided,  as 
in  those  states  married  women  had  then  power  to  convey 
Ws,  but  not  to  enter  into  any  contract  or  covenant.  And 
this  was  extended  by  these  decisions  even  to  the  covenant  of 
warranty.  In  Den  v.  Demarest,  the  covenant  of  Mrs.  Hop- 
per included  that  of  warranty,  and  the  opinion  of  Chief  Jus- 
tice Green  in  this  matter  was  concurred  in  by  Justices  Ran- 
dolph and  Whitehead,  in  the  Supreme  Court,  and  by  Justice 
Carpenter  and  Judges  Schenck  and  Porter,  in  the  Court  of 
Errors.  And  although  Chancellor  Halsted  expresses  some 
doubt  of  it,  he  does  not  place  his  opinion  on  that  ground,  and 
the  judgment  was  reversed  on  the  ground  that  Mrs.  Hopper, 
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at  the  conveyance,  had  a  vested  estate.  These  cases  settle 
the  principle  that  laws  which  confer  on  married  women  the 
power  to  convey  lands,  do  not  confer  on  them  the  power  to 
bind  themselves  by  covenants  in  such  conveyances  as  a  part 
of  the  power  to  convey. 

Now  it  is  true  that  by  the  act  of  March  20th,  1857,  (A7j. 
Dig.  548,  §  7,)  a  married  woman  may  bind  herself  by  cove- 
nants as  to  land  in  a  deetl  entercnl  into  with  her  husband.  Yeti 
it  is  also  true  that  Mrs.  Ford  was  a  resident  of  New  York  at> 
the  execution  of  the  deed,  and  that  it  was  executetl  in  iseyr 
York.     And  the  capacity  of  any  one  to  enter  into  a  personal 
contnict,  and  all  questions  with  regard  to  personal  status  ani 
capacity,  are  governed  by  the  law  of  the  domicil,  especially^ 
when  that  is  the  place  of  the  contract.     The  only  excej)tion  i^ 
as  to  transfer  of  real  estate,  either  by  CH)nveyance  or  succes — 
sion ;  that  is  governed  by  the  law  of  the  location  of  the  reaX 
estate. 

If  these  covenants  were  part  of  the  act  of  transferring  real 
estate,  thev  would  ho  valid  if  authorized  bv  the  law  of  this 
state.  But  the  decisions  above  refcrreil  to  settle  the  question 
that  they  are  not  part  of  the  (conveyance  of  real  estate,  and 
were  not,  therefore,  made  valid  by  the  acts  authorizing  mar- 
ried women  to  convey.  If,  then,  these  covenants  are  mere 
personal  covenants,  the  capacity  of  Mrs.  Fonl  to  enter  into 
them,  must  be  determined  by  the  law  of  the  state  of  her 
domicil  where  the  covenants  were  made.  Now  the  law  of  New 
York  did  not  then,  nor  does  it  now,  so  far  as  I  am  informed, 
authorize  a  married  woman  to  enter  into  covenants  as  to  her 
husband's  property.  She  can  there  make  contracts  as  to  her 
own  property.  She  might,  perhaps,  as  to  her  right  of  dower, 
or  even  her  inchoate  right  of  dower  in  this  land.  It  would 
only  in  such  case  hind  or  c^top  her  as  to  that  right  of  dower, 
which  is  not  in  question  here.  \i  it  were  in  question,  it 
would  not  l>e  affected  by  this  mortgjige,  as  it  is  not  signed  by 
her. 

This  conclusion  is  one  that  will  effect  justice  in  this  case. 
It  would  be  inequitable  that  the  title  to  a  just  mortgage. 
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against  which  there  is  no  other  defence,  should  be  destroyed 
in  the  hands  of  a  bona  fide  holder  by  the  artificial  and  techni- 
cal defence  of  an  estoppel,  where  the  covenant  in  the  deed 
that  Is  relied  on  to  effect  it  was  inserted  by  mistake,  and  in 
which,  by  another  mistake  as  evident  as  that,  a  married 
woman  who  joined  in  the  deed  to  release  her  right  of  dower, 
was  made  to  join  in  the  covenants. 

But,  although  the  mortgage  is  not  affected  by  these  cove- 
nant*, or  any  estoppel  arising  from  them,  for  the  reasons 
above  given  the  bill  must  be  dismissed. 


The  Pennsylvania  Railroad  Company  tvj.  The  New 
York  and  Long  Branch  Railroad  Company. 

I        1.  The  act  of  March  30th,  1869,  authorizing  the  New  York  and  Long 
[       Branch  Railroad  Company  to  extend  their  road  across  the  Haritan  river, 
^nd  to  cross  the  river  by  a  bridge,  gave  that  company  an  absolute,  uncon- 
ditional authority  to  enter  upon  and  appropriate  the  lands  of  the  state 
onder  water,  without  compensation. 

2.  The  grant  to  the  United  Companies,  by  the  act  of  March  31st,  1869, 
of  the  right  to  reclaim  and  erect  wharves  and  other  improvements  in  front 
of  an?  lands  owned  by  them,  or  either  of  them,  adjoining  any  tide  waterH 
<5f  this  state,  and  when  reclaimed  and  improved,  to  hold  the  same  as 
owners,  is  subject  to  the  authority  given  to  the  New  York  and  Long 
Bfwich  Railroad  Company,  to  enter  upon  the  lands  of  the  state  for  the 
pQrpo«e  of  building  such  bridge.  The  Pennsylvania  Railroad  Company, 
therefore,  the  lessee  of  the  United  Companies,  who  owned  lands  at  South 
AmboT,  in  front  of  which  the  New  York  and  Long  Branch  Railroad  Company 
liave  commenced  to  build  said  bridge,  has  not,  under  said  act,  a  right  of 
property  in  these  lands  under  water,  for  which  compensation  must  be 
inade  before  these  lands  can  be  taken. 

•i.  That  the  act  authorizing  the  bridge  did  not  provide  for  a  draw  does 
not  invalidate  it;  nor  does  the  fact  that  no  draw  was  provided  for  until 
tlieact  of  April  Ist,  postpone  the  taking  eflfect  of  the  act  of  March  30th, 
"ntil  that  dav.     The  act  took  effect  immediatelv. 


The  argument  was  on  a  rule  to  show  cause  why  an  in- 
Jiinction  should  not  issue  to  restrain  the  defendant  from  build- 
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ing  a  bridge  across  the  Raritan  river  at  South  Amboy  0V4 
lands  under  water,  in  front  of  lands  of  the  Camden  an 
Amboy  Company,  leased  to  the  complainant. 

Mr.  L  W,  Scudder,  for  complainant. 

Jlr,  C  Parker  and  3Ir.  B,  Williamson^  for  defendant. 

The  Chancellok. 

The  legislature,  by  an  act  approved  March  30th,  1869, 
authorized  the  defendant  to  extend  its  road  across  the  Rari- 
tan river,  and  to  connect  the  same  at  or  near  Perth  Amboy 
with  any  railroad  there,  and  authorized  it  to  cross  the  river 
by  a  bridge.  Its  original  charter  fixed  the  beginning  of  its 
road  to  a  point  at  or  near  the  village  of  South  Amboy. 
Another  act,  approved  April  1st,  1869,  required  a  draw  one 
hundred  feet  wide  to  l)e  constructed  in  the  bricige. 

By  an  act,  approved  March  31st,  1869,  the  legislature 
authorized  the  United  Companies  of  New  Jersey,  of  which 
the  Camden  and  Amboy  liailroad  Company  was  one,  to 
reclaim  and  erec»t  wharves  and  other  improvements  in  froo^ 
of  any  lands  owned  by  them,  or  either  of  them,  adjoining 
any  tide  waters  of  this  state,  and  when  reclaimed  and 
improved,  to  hold  the  same  as  owners.  The  Camden  ant 
Amboy  Railroad  Company  owned  lands  at  South  Amboy,  oc 
the  Riiritan,  which,  with  all  property  and  privileges  of  tlu 
United  Companies,  are  held  by  the  complainant  by  lease. 

The  defendant  has  located  the  route  of  its  road  and  bridire— 
the  bridge  route  crossing  the  Raritan  from  Perth  Aml^)y  t( 
South  Amboy,  and  over  lands  in  the  river,  in  front  of  thes< 
lands  owned  by  the  Camden  and  Amboy  Company — and  ha 
commenced  building  the  bridge  and  driving  piles  in  the  rive 
bed,  and  intends  to  continue*  the  bridge  and  driving  piles  ii 
the  river  in  front  of  and  adjoining  these  lands  of  the  Camdei 
and  Amboy  Company.  It  has  not  made,  and  does  not  inten< 
to  make,  compensation  for  th^sc  lands  under  water  befor 
erecting  the  bridge,  but  has  commenced  proceedings  for  cou 
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demning  the  lands  of  the  Camden  and  Aniboy  Company, 
occupied  by  the  route  of  the  road,  and  adjoining  the  river. 

The  injunction  is  asked  for  on  the  ground  that  the  com- 
plainant has  a  right  of  property  in  these  lands  under  water, 
for  which  compensation  must  be  made  l>cforc  tliese  lands  can 
be  taken. 

The  facts  of  the  case  are  clear  and  undisputed.^  The 
question  is  as  to  the  rights  of  the  parties  upon  these  facts. 

It  is  settled  by  the  decision  of  the  Court  of  Errors  and 
Appeals  in  the  case  of  Stevens  v.  Paterson  and  Newark  R,  R.  Co,, 
5  Vroom  532,  that  the  lands  under  water,  including  the  shore 
on  the  tide  waters  of  New  Jersey,  belong  absolutely  to  the 
<^te,  which  has  the  power  to  grant  them  to  any  one,  free 
from  any  right  of  the  riparian  owner  in  them. 

The  act  of  March  30th,  1869j  authorizing  the  defendant 
to  build  a  bridge  over  the  Raritan,  between  South  Amboy 
and  PtTtli  Amboy,  gave  it  the  right  to  enter  upon  and  owupy 
so  much  of  the  lands  of  the  state  in  the  river,  as  should  be 
rwjuired  for  the  bridge,  or  of  the  width  at  which  it  was 
authorized  to  lay  out  its  route.  This  act  vested  this  right  in 
the  defendant.  The  act  took  effect  im mediately.  I  cannot 
absent  to  the  position  taken  by  the  counsel  of  the  complain- 
ant, that  this  act  was  void  because  it  did  not  provide  for  a 
dfaw,  and  did  not  take  effect  until  the  act  of  April  1st,  pro- 
viding for  a  draw.  If  the  legislature  could  not  or  did  not 
intend  to  authorize  a  bridge  without  a  draw,  the  act  author- 
M  a  bridge  with  a  sufficient  draw,  and  the  act  of  April  1st 
iixed  what  should  be  the  width.  This  right  was  a  franchise; 
it  was  property ;  it  was  also  an  easement  in  the  lands  under 
water. 

The  authority  thus  given  by  the  state  did  not  recpiire  com- 
pensation for  the  lands  of  tlie  state  thus  occupieil.  It  was  an 
ahsolute,  unconditional  authority.  And  the  constitutional  pro- 
visions only  regard  private  property,  and  the  defendant's 
<^lurtcr  only  recjuires  it  when  lands  are  entered  on  without 
consent.     The  right  is  given  without  compensation. 

The  universal  understanding  in  the  state,  for  near  a  cen- 
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turv,  has  IxH^n  that  a  statute  that  ^Wvs  authority  to  bridge  a 
navijTiible  river,  gives  authority  to   appropriate   the   lands 
uuder  water,  belougiug  to  the  state,  without  conn>ensation. 
There  are  many  raih'oad  bridges  tlius  authorize<l,  and  many 
more  turnpike  and  eouuty  bridges.     AVhen  the  state  author- 
izes a  eorporation  or  an  indivichial  to  build  roads  or  bridges 
up^u  its  property,  as  the  duty  to  be  performcHl  is  that  of  the 
sovereign  delegjited  to  a  eitizen,  it  implies  the  right  to  pro- 
ceed without  eompeusation.     The  question  has  never  been 
settled  by  the  courts.     In  the  eiises  of  The  AiCy  Gcn^f  v  - 
.SYa-nw,  :<a,rf.  360;  The  Atfif  Gail  v.  The  X.  J.  li.  h\  Co,^ 
3  Greens  Ch,  136;  and  The  Xeirark  Plank  Road  and  Ferr9^ 
Co,  V.  The  Atfij  Gen  I,  1  Stoekf,  754,  in  all  of  which  lanclis^^ 
under  tide  watei's  were  taken  and  oc<'upied,  the  ([uestion  \>*«-^ 
not  allude<l  to  bv  the  court  or  bv  counsel.     In  each  case  tlm  ^ 
want  of  cH:)mpensation,  if  necessary,  would  have  hoQW  a  groua.  ^ 
to  stav  the  work. 

A\  ith  this  right  vested  in  the  defendant,  the  state,  on  tl  "m 
next  day,  authorized  the  United  Companies  to  rc^claim,  ar^  ^ 
when  reclaimed  to  appropriate.  Like  all  other  grants,  J 
must  be  subject  to  prior  grants  made  by  the  same  gnintor ;  i- ■ 
this  case,  subject  to  the  right  of  the  defendant  to  occupy  tfc"^ 
lands  by  the  bridg(»,  if  the  route  of  the  bridge  shouhl  be  la  i' 
across  the  river  adjoining  th<*  lands  of  the  Camden  and  Ar^'' 
boy  Company. 

If  the  owner  of  a  large  tract  of  laml  grant  to  one  the  rig^  " 
to  have  a  wav  over  the  tract  wheivvcr  the  irnuitcKJ  shall  locsB-  "^ 
it  within  a  given  time,  and  then  conveys  part  of  the  tnict  "* 
a  purchaser  who  has  notice  of  the  grant,  he  takes  it  subject  ^ 
the  right  of  locating  a  way  over  it,  and  cannot  restrict  x9 
grantee  (»f  the  way  to  the  |)iirt  rct;iincMl  by  his  grantor.  T^ 
conclusion  arrived  at  uiK>n  this  point  makes  it  unnecessary  '^ 
examine  or  determine  the  other  questions  raisc»il  at  the  argr"^ 
ment. 

The  superior  riglit  of  the  defendant  seems  to  me  to     ^ 
clear.    If  I  am  mistaken,  yet,  as  the  right  of  the  complaim 
in  this  case  depends  upon  a  question  wliich  has  never 
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settled  by  the  courts  of  this  state  or  elsewhere,  and  is,  at  best, 
matter  of  doubt,  by  the  well-established  priiieiplc»s  of  equity 
the  injunction  mast  be  refused  and  the  rule  discharged.  I  am 
the  more  willing  to  decide  in  this  manner,  as  the  case  is  one 
that  looks  to  money  compensation  only,  which  (tin  be  had  at 
bw,  and  no  irreparable  injury  can  ensue  from  this  course. 
An  imjwrtiint  public  work  should  not  Iw  delaycil  by  an  in- 
junction, exc(?pt  the  right  to  be  protected  is  clear  and  without 
!»crious  doubt. 


The  Maniiattax    MANUiwcTruixc;    and    Fertilizing  *  ' 
Company  vs.   Tiik   Xkw  Jersky  Stock   Yard   and-  ^  ' 
Market  Company  and  others. 

1.  ThcNfW  Jersev  Stock  Yanl  ami  Market  C.'oninanv  leased  to  tlie 
J^whaitan  Manufacturinpf  aiul  Feriiiizinj;:  Company  certain  premises  tor 
^"«  ^IK-cilitMl  business  of  mannfaetiiring  and  ]>reparin<^  fertiliziTs  and 
loanurty,  and  the  material:*  for  that  puri>osc.  The  K-ssors  jrave  the  le>sees 
the  refusal  and  exclusive  rii^ht  of  savinjr  and  takinii:  all  the  blood  of  ani- 
^'ab  slaughtered  in  their  abattoir  and  sheep-housf,  and  of  savinpr  and 
wkin^lhe  animal  matter  antl  ammonia  from  their  rendering  tanks,  and  of 

* 

""•ng  the  same  in   their   business.'*      The   fertili/injLr   eom[>any  thereby 
iKMinilthomselvcH  "to  save  all  that  is  possible  of  the  blood  from  the  ani- 
Qialsiclaiightered,  and  the  animal  matter  and  annnonia  from  the  tanks,  to 
l^^'ent  any  ciiluvia  or  Ktenehes  frrnu  eseapin;:,  ami  to  j>revent  any  and  all 
'^'iL-iances  from  being  created  in  any  manner  whatsoever,  either  in  saving 
^ooblyodj  animal  matter,  or  ammonia,  or  in  converting  the  same  into  arti- 
cles of  commerce."     The  slfH'k  yanl  company  snh>e(piently  leased  their  "" 
3l>a(toirto  Payson  and  Sherman.     Sherman  entered  into  partnership  with* 
tvo other  of  the  defendants  (at  the  time  of  ihe  lea^e  in  the  employ  of  the 
*t'x?k  yard  company,)   under  the    name    of  the    Iieri^en   Manufacturing- 
^-ompaiiy^  for  the  manufacture  of  albumen  and  lertilizers.     The  complaln- 
^''t  ilenianded  all  the  bloo<l  of  the  animals  slaughtered  at  the  abait(»ir,  but 
"J"  an  arrjingcnicnl  with  certain  butchers  who  slanghtere<l  there,  the  I>er- 
Kvn  Manufacturing  Comi»any  have  been  and  are  taking  a  large  part  of  iho 
"'^1.  Held,  on  upplicition  for  injuuctiun,  that  with  every  permission  to 
"'^*  the  abattoir  after  the  lease,  the  stock  vard  comi>anv  had  the  right- to 
''<^tJiand  tliat  every  u«jr  of  the  abattoir  should  lesive  thcjae  matters  for  tho 
*^Oiplainant ;  and  this,  by  its  covenant,  it  was  bound  to  <lo.     And  the  de- 
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fondants,  having  notice  of  this  obligation,  must  he  restrained  from  taking 
the  blood  and  other  matters  which  the  complainant  is  entitled  to  take 
luidcr  its  lease. 

2.  Such  injunction  is  not  mandatory.  It  does  not  require  the  delivery 
of  the  blood,  but  restrains  the  defendants  from  permitting  any  others  than 
the  complainant  to  take  it. 

3.  The  remedy  at  law  is  inadequate.     The  value  of  the  blood  is  co  J 
measure  of  the  injury,  and  it  is  hardly  possible  to  compute  the  damages 
which  the  injury  may  occasion. 

4.  A  deed  of  a  corporation,  under  its  corporate  seal,  and  signed  by  the 
proper  officer,  is  presumed  to  have  been  executed  by  authority  of  the  cor- 
])oration.     An  allegation  in  the  bill  to  the  contrary,  supported  only  by  an 
affidavit  of  belief  that  the  facts  are  true,  is  not  sufficient  to  overcome  the 
presumption. 

The  argiiinciit  wa.s  upon  a  rule  to  show  cause  why  an  ii^- 
juuetion  .should  not  i.ssuc  to  restrain  the  defendants  from  suf- 
fering^ or  permittinj^  any  other  person  than  tlie  comphiino-i^t 
to  take  or  save  any  of  the  hlocxl  of  the  animals  slaughtcirw 
at  the  abattoir  of  the  st(K;k  yard  company,  at  Communipax^^v, 
in  the  county  of  Hudson. 

Mr.  McCartcr,  for  complainant. 

J//-.  J,  ir.  SctifhJrr  and  Jlr,  Winjlchl,  for  defendants. 

The  CiiAxcELLon. 

The  complainant  is  a  cor])oration  of  thestateof  Xew  Y^r>"^'^' 
doin<i:  business  at  Communij)aw.     The  defendant,  the  s^^^^^ 
yard  c()mj)any,  a  corporation  of  this  state,  owns  a  large    s:*-"" 
extensive  abattoir,  or  slaughter-house,  at  Communipaw.  ^ 

has  not,  for  some  years,  slaught(Tcd  animals  there,  but  Ic?*^'  ^^ 
butchei's  the  privilege  of  slaughtering  their  animals  in        '^"^ 
abattoir.     Previous  to  August,  187U,  the  blood  and  o"t  *'^'' 
remains  of  animals  thus  slaughtered  thercAy  the  butcli-^^'^' 
not  being  removed  or  properly  cared  for,  hau  created  ast^^^^^^^ 
which  became  a  nuistuice  to  the  adjoining  country,  ancT.      '^"^ 
company  was  restrained  by  an  injunctioTV^Vom  permittia^    ^"^ 
business  to  be  wirried  on  there,  unless  on  coJuytion  of  ha^'''^*S 
the  blood  and  ortlil  perfectly  rarcnl  for.     1'he  n^||bcr8    p^^^ 
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•  the  privilege  of  slauglitering  there,  and  left  the  blood  and 
hi  on  the  premises,  to  l)e  cared  for  by  the  .stock  yard  eom- 
nv.  Thes(»  difficulties  bc^aune  a  serious  embarrassment  in 
e  enterprise.  The  complainant  undertook  to  manage  this, 
d  to  remove  and  manufacture  the  l)l()od  and  other  aban- 
neil  refuse  left  on  the  pr(»mises  by  the  butchers,  so  as  to 
event  any  public  or  private  nuisance  that  might  else  arise 
)m  them. 

To  efftM't  the  objects  of  this  arrangement,  the  stock  yard 
tnpany,  on  the  5th  of  August,  1870,  made  a  lease  to  th(» 
mplainant  of  certain  premises  adjoining  the  abattoir,  for  the 
?cified  business  of  manufacturing  and  preparing  fertilizers 
d  manures,  and  the  materials  for  that  purpose.  The  term 
s  for  twenty  years  from  April  20th,  1867,  with  j)rivilege 
renewal,  an<l  the  rent  to  be  jiaid  was  fifteen  per  «»nt.  oi' 
y  net  profits  of  the  business,  '^fhe  lease  contained  this  j)ro- 
uon  :  '*The  parties  (»f  the  second- part  shall  also  have  the 
usal  and  exclusive  right  of  saving  and  taking  all  the  blood 
animals  slaughtered  in  the  abattoir  and  sheej)-house  of  the 
rties  of  the  iii*st  l)art,  and  of  saving  and  taking  the  animal 
\tter  and  ammonia  from  the  rendering  tanks  of  the  parties 
the  first  part,  and  of  using  the  same  in  their  business." 
lul  also  this  agreement  on  ])art  of  the  comj)lainant :  "Sjiid 
trties  of  the  s(»cond  part  hereby  bind  themselves  to  Siive  all 
at  is  possible  of  the  blo^xl  from  the  animals  slaughtereil, 
i\  the  animal  matter  and  ammonia  from  the  tanks,  to  pre- 
nt  any  effluvia  or  stenchis  iVom  escaping,  and  to  prevent 
y  and  all  nuisiince  from  being  created  in  any  manner  what- 
ever, either  in  saving  the  blood,  animal  matter,  or  ammo- 
1,  or  in  c*onverting  the  same  into  articles  of  commerce*." 
The  lease  was  executed  by  the  presi<lent  of  the  stock  yard 
mj)any,  in  the  name  of  the  company,  by  affixing  its  com- 
mi  seal  and  his  signature.  The  execution  wascUily  proved, 
id  the  lejise  recorded  in  Hudson  county  clerk's  office,  Au- 
ist  20th,  1870. 

The  complainant,  on  faith  of  the  lease,  erected  on  the  de- 
ised  premises  expensive  buildings  an<l  machinery  for  the 


164  CASES  IX  CHANCERY. 


Manhattan  Manni'aoturing  Co.  r.  X.  J.  Stock  Yard  Co. 

purpose  of  the  nianuflictuiv.     These  were  eorapletcil  bv  Jan- 
uary Dth,   1871.     In  tlie  uieiintiine  arrangements  had  been 
made  by  the  eomplainaut   with  the  stock  company  and  its 
employees  for  coagulating  the  blood  on  the  premises,  and  for 
preventing  nuisances  arising  from  slaughtering  in  the  alxittoir. 
Part  of  this  coagulated  blood  had,  with  cx>mplainant's  ae<jui- 
escenee,  been  delivered  to  John  J.  Craven,  one  of  the  defend- 
ants, for  making  experiments  or  manufacturing  it. 
c' ;       In  April,  1871,  the  stock  yard  company  Iciiscd  its  abattoir 
/  to  Henrv  K.  J^ivson  and  David  II.  Sherman,  two  of  the  de- 
*-■  feudants,  who  have  since  carried  on  the  businc^ss  under  the 
name  of  D.  II.  Sherman  cV:  (V).    The  d(*fcndant,  Isaac  FreftjO, 
who  was  in  the  employ  of  the  stock  yard  company  as  sujkt- 
intendent,  and  continued  in  the  employ  of  D.  H.  Sherman  & 
Co.  in  the  like  capacity,  entered  into  partnership  with  the 
defendent.  Craven,  who  was  also  in  the  employ  of  the  stock 
yard  company  at  the  making  ot'  its  lease  to  the  complainant, 
and  with  the  defendant,  Sherman,  under  the  name  of  *' The 
Bergen  Manufacturing  Company,''  f<)r  the  pur|Hisi»  of  manu- 
facturin;r  albumen  an<l  fertilizers. 

After  January  !>th,  1871,  the  complainant  demandcHl  all 
the  blood  of  the  animals  slaughtered  at  the  abattoir,  but 
Craven  made  an  arrangement  with  certain  butchers  \\\u> 
slaughtered  there,  for  saving  and  taking  the  bliMxl  of  th<^* 
animals  slaughterc<l  by  them,  and  this  was  permittiHl  by  Sher- 
man t\:  Co.,  and  Frecse,  thrir  supcrintj'udcnt ;  an<l  a  larg:*^ 
{>art  of  the  blood  is  thus  taken  and  delivere<l  to  Sherman- 
Frees*',  and  Craven,  and  is  lost  to  the  (-oniplainant. 

By  the  record  of  tlu;  lease?   to  the  comj)lainant,  Sherman ^ 
Craven,  and  Frwse  had  constructivr'  notice  of  its  eontent.r'y 
and  also  it  is  clear  that  they,  as  well  as  Payson,  had  actual 
notice.     They  do  not  deny  this,  but  take  the  grouml  that  tii<5^ 
blood,  like  all  other  parts  of  the  animal  slaughteivd,  IxdcmgC^^ 
to  the  butcher,  and  that  they  or  the  stock  yard  company,  «in  iiCJ^ 
more  control  or  deliver  it  than  thcv  could  control  the  flesh  (.>i" 
hides.   That  the  butchers  having  discovered  that  the  blooil  \\iX^ 
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a  merchantable  value,  have  a  right  td  dispose  of  it  for  their 
own  benefit;  and  that  when  they  had  determined  to  sell  it, 
and  not  to  abandon  it.  Craven  was  under  no  obligation  not  to 
buy  it,  and  his  firm  might  receive  it  through  liim  without 
breach  of  faith. 

This  defence,  at  first  sight,  is  seemingly  good ;  but  it 
wholly  rests  upon  the  correctness  of  the  premises,  to  wit,  that 
the  stock  yard  company  had  not  the  right  or  power  to  con- 
trol the  disposition  of  the  blood.  It  is  not  claimed  that  it 
had,  before  the  complainant's  lease,  granted  to  any  one  the 
privilege  of  slauglitering  there.  If  it  had,  for  a  term  unex- 
pired, it  would  have  lost  the  control.  Before  that,  they  had 
I)ermittiHi  butchers  to  slaughter  there  without  any  provision 
about  disposing  of  the  blood  or  offal.  It  may,  by  custom, 
have  l)een  the  effect  of  such  contract,  that  tlie  butcher  might 
leave  the  bloo<l  and  oifal  to  be  removed  by  the  company.  If 
left,  the  company  wjis  liable  for  any  nuisance  occasioned  by 
it.  It  ttuinot  be  doubted  that  the  company  could  have  rc- 
^[uirfj,  as  a  condition,  that  the  l)utchei>>  should  remove  the 
blood  and  ofial.  It  had  the  right  to  prevent  any  one  from 
^"jint^  the  abatt(»ir  who  would  not  ccuiiply.  Before  the  lease 
to  the  complainant,  this  condition  would  have  been  deemed 
a  burden  on  the  butchers,  and  might  have  injurtnl  the  business 
'«  the  company.  It  was  in  difficulty  by  reason  of  the  nuisance 
<'au.se(l  l)y  Iwiving  these  matters,  and  the  injunction  growing 
•^utofit.  It  Wiis  relieved  bv  this  lease.  The  cimsideraticm 
^■^the  exclusive  right  to  take  the  blood  and  offal  which  was 
**ure<l  by  covenant  to  the  complainant.  After  that,  the  / 
^''mipany  had  the  siune  right  to  demiuul  of  every  one  using), 
the  abattoir  that  he  should  leave  these  matters  for  the  com- ,? 
ptiinarit,  as  it  had  to  require  him  to  remove  them.  Tliis*» 
^■'^uld  have  l)een  annexed  as  a  c(>ndition  to  every  permission 
j^*  u.se  the  abattoir,  as  well  as  the  condition  to  pay  for  the  nse.^  ^ 

/And  this,  by  its  covenant,  thc^'onjpany  was  bound  to  do. /D-'A 

l'   ^^«  tShcrmm)^ *S'  ^ '^rr  'V*^  tlui.  lessees^  are   bound   by  the  same^^ 

^''^venant. /And  Freese,  Craven,  and  Sherman  liaving  notices 

^^Ks  obligation  before  thev  commenced  their  business,  are 
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lw)iiiul  to  rt'frain  from  'interferintr  with  these  rights  of  the 
c  >ni|>huiianty  and  from  taking  the  bloixl  and  other  matters 
whirh  it  i-s  entilhr<!  to  take.  Tnfk  v.  Moxhay^  2  Phil,  774; 
Ik  Jfattoft  V.  (jthMoriy  4  JkO.  A'  Jonei^  276. 

The  facts  that  Fref??e  and  C/raven  transferred  to  the  com- 
])hiinant  their  elaini  to  a  i>atent  for  making  albumen  from 
hloixl,  and  t^Kik  jijirt  in  the  arrangements  for  the  lease  by  the 
c*omj)any  in  whrr^e  employ  they  were,and  that  Craven  interfered 
by  these  negotiatiori-i  with  the  bn tellers  after  he  was  repulsed 
ill  his  attempt  to  jret  into  the  employ  of  the  eomplainant,  do 
not  give  greater  validity  to  the  ef»mplainant\s  right;  they 
luav  show  bad  faith  and  vindietiveness,  and  that  thev  are  not 
entitled  to  any  fiivorabh!  r'r»nsideration  Ix^yond  their  legal 
rights. 

The  injunetion  applied  for  is  not  a  mandatory  injunetion; 
it  is  not  to  reqiiin.*  tli<;  dcliviTy  of  the  blood,  but  to  restrain 
( 'raven  from  taking  it,  and  the  other  defen<lants  from  suffer- 
ing or  jKTmitting  any  otlier  p<'rson  than  the  tx)mplainant  to 
take  it. 

.  For  this  iniiirv  there  is  a  reni('<lv  at  law,  but  it  is  not  an 
'  adequate  remedy.  The  vahu^  of  the  blocxl  is  no  measure  of 
the  injury,  and  it  is  hardly  p(»ssible  to  cnmipute  the  cUi mages 
which  the  injurv  niav  occasion.  And  redress  at  law  eould 
onlv  be  obtained  bv  a  eontinncd  series  of  suits  throujrh  the 
twentv  or  fortv  vcai^s  of  the  eomphiinant's  term.  It  is  a  case 
peculiarly  proj)er  ibr  the  preventive  rcnuHly  by  injunetion. 
tilurve  V.  Jiidck,  o  (frcrn's  CIt.  177. 

The  defendants,  in  their  answers,  deny  that  the  seal  of  the 
stock  yard  company  was  aflixed  to  the  lease  by  authority 
of  the  directors.     Tlic  bill  alleges  that  the  stoek  yard  com — 
pany  made  an<l  exeeuted   the  lease  under  its  eorj)orate  scalar: 
and  sets  out  a  lease  with  the  seal  affixed,  and  signed  by  th^« 
president.     The  answer  of  the  eomj)any  is  not  verified  by  an*— 
one  who  has  knowledge  of  the  faets.     The  present  secretary 
swears  that  he  believes  the  faets  to  be  true.     Anv  deed  of 

rporation^  under  its  corporate  seal  and  signed  by  the  prop*- ^ 
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officer,  is  presumed  to  have  been  executed  by  authority  of  the 
corporation,  until  the  contrary  is  clearly  shown.    Legged  v« 
iV./.  Man,  &  Bank^g  Co.,  Saxt.  541.    There  is  no  proof  here 
to  overcome  this  presumption. 
The  injunction  must  issue  as  prayed  for. 


Stearns  vs.  Stearns. 

I  1.  A  sworn  answer,  directly  responsive  to  the  charge  on  which  the 
equity  of  the  bill  depends,  and  of  a  fact  within  the  personal  knowledge  of 
the  defendant,  must  prevail  against  the  uncorroborated  testimony  of  the 

complainant. 

2.  A  recital  in  a  deed  of  a  consideration,  and  that  it  was  paid,  does  not 
*top  the  grantor  from  showing  that  some  other  or  additional  considera- 
tion was  agreed  to  be  paid  ;  but  such  recital,  under  seal,  in  a  solemn  in- 
troment,  cannot  be  overcome  except  by  clear,  strong  evidence  against  it. 


This  cause  came  on  for  final  hearing  on  bill,  answer,  and 
proofs. 

^Vr.  T.  Runyon  and  J/r.  Stone,  for  coiriplainant. 
-Vr.  U.  S.  Green  and  3L\  C.  Parker,  for  defendants. 

The  CHANCELIiOR. 

The  suit  is  to  compel  the  defendants  to  pay  and  secure  an 
wnuity  of  $1500,  yearly.  The  complainant  alleges  that  the 
defendants  agreed  to  pay  and  secure  to  her  this  annuity  as 
Reconsideration  of  her  joining  with  her  husband,  Eckloy  N. 
'Steams,  since  deceased,  in  conveying  to  them  the  one-half  of 
Re  real  estale  of  his  deceased  brother,  Josiah  O.  Stearns,  in 
*iudson  county,  in  this  state,  and  in  the  state  of  Pennsylva- 
^'a,  which  descended  to  Eckley  N.  Stearns,  and  the  defend- 
ant, Amos  C.  Steanis,  as  heirs-at-law  of  their  brother  Josiah. 
J-his  agreement  is  alleged  to  have  been  made  by  the  defend- 
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ants  with  Eckley  N.  Stearns  before  the  execution  and  c 
livery  of  the  conveyance. 

The  defendants  answer  under  oath,  as  required  by  the  bi 
and  in  their  answer  fully  deny  the  making  of  any  such  co 
tract  as  charged  in  the  bill.  This  answer  is  directly  respo 
sive  to  the  charge  on  which  the  equity  depends,  and  is  of 
fact  within  the  personal  knowledge  of  the  defendants. 

This  responsive  answer  must  be  overcome  by  proof  of  mo 
than  one  witness,  or  by  the  evidence  of  one  witness,  corrob 
rated  by  other  proof  of  like  value.  There  is  no  direct  pre 
whatever  to  overcome  or  contradict  it ;  there  is  no  witn( 
who  claims  to  have  been  present  at  the  making  of  any  su 
contract.  The  only  ])roof  is  the  evidence  of  Mr.  E.  G.  Bro^ 
who  had  a  conversation  with  one  of  the  defendants,  in  whi 
he  stated  that  such  agreement  had  been  made.  But  even  tl 
witness  states  that  the  conversation  might  have  been  about  i 
annuity  to  be  secured  by  complainant's  husband  by  wi 
There  is  nothing  whatever  in  the  case  to  strengthen  or  su 
port  this  evidence,  and  the  rule  of  e(iuitv,  as  to  the  effect 
the  answer,  must  prevail. 

In  this  case  both  deeds  state  the  consideration,  and  that 
was  paid  ;  and  although  this  does  not  estop  the  grantors  fn 
showing  that  some  other  or  additional  consideration  v 
agreed  to  be  paid,  such  recital,  under  seal,  in  a  solenm  insti 
ment,  cannot  be  overcome  except  by  clear,  strong  evidei 
against  it.  In  this  case  the  evidence  is  very  conflicting,  a 
the  witnesses  for  the  defendants  are  most  in  number,  a 
without  the  rule  as  to  the  effect  of  the  answer,  it  would 
hardly  sufficient  to  overcome  the  recital  in  the  dcHxl. 

The  bill  must  be  dismissed,  but  without  costs,  as  it  y 
filed  under  circumstances  to  show  not  onlv  that  it  was  in  go 
faith  but  warranted  by  circumstances,  and  that  the  complai 
ant  in  the  transaction  has  been,  without  compensation,  ( 
prived  of  real  rights. 
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Linn  vs.  Neldon's  Admimstratok. 

n  a  Riiit  ujwn  an  instrument  as  follows :  "  Borrowed  and  received  of 
N.,  SoOOO  in  seven  and  three-tenth  treasury  notes,  which  we  promise 
m  on  demand,  with  all  interest  due  thereon,"  against  the  maker  and 
rety,  the  defence  that  the  bonds  were  sold  and  the  proceeds  accounted 
the  lender,  is  a  defence  to  the  undertaking,  not  in  discharge  of  the 
.  It  is  not  an  equitable  defence,  but  a  strictly  legal  one,  and  a  court 
is  the  proper  tribunal  for  its  trial. 

?he  fact  that  the  rules  of  evidence  will  not  permit  the  surety,  at  law, 
11  himself  of  the  only  existing  proof  of  his  defence,  will  not  entitle 
)  relief  in  equity. 

I  motion  to  dissolve  injunction  for  want  of  equity  in  the 
ind  affidavit,  upon  which  it  was  granteil. 

i\  McCarter,  for  motion. 

r.  Limiy  contra. 

IK  Chancellor. 

le  complainant,  as  surety  for  George  Ncldon,  signed  with 
a  written  undertaking  to  Susan  M.  Xeldon,  the  defcnd- 
intestatc,  and  the  motlier  of  George,  of  the  following 
•ort:  "§5000.  Borrowed  and  received  of  Susan  M. 
Ion,  five  thousand  dollars,  in  seven  and  three-tenth 
VLTv  notes,  which  we  promise  to  return,  on  demand,  with 
iterest  due  thereon.  First  issue,  Eebruarv  15th,  18G7. 
•ge  Neldon.     Edward  A.  Linn.^' 

n  the  7th  of  January,  1871,  Susan  !M.  Xeldon  serveil  on 
I  a  written  notice  reiiuiring  him  to  return  these  notes, 
in  April,  1871,  commeuccd  a  suit  at  law  against  him  and 
rge  Xeldon,  on  their  written  undertaking.  In  this  suit 
fi  pleaded,  and  George  Xeldon  suffered  judgment  by  de- 
t.  After  issue  joined  Susan  M.  X'eldon  died,  and  her 
iinistrator  Avas  substituted  as  plaintiff,  and  noticed  the 
^  for  trial. 
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The  bill  fileil  in  this  suit  alleges  that  some  time  in  Novem- 
ber, 1861),  George  Xeldon  and  Susan  M.  Neldon  made  a  new 
agreement  resj)eeting  these  treasury  notes,  by  which  George, 
with  her  consent,  sold  these  notes  and  accounted  to  her  for 
the  proceeds ;  that  the  complainant  was  no  party  to,  and  had 
no  notice  of  said  new  arrangement,  until  George  Neldon  ap- 
plied to  him  to  aid  him  in  effecting  the  sale  of  these  treasury 
notes,  Avhich  he  did  at  the  rcHjuest  of  George.  The  bill 
alleges,  that  by  the  death  of  Susan  M.  Neldon  and  the  sub- 
stitution of  her  administrator  as  plaintiff  in  the  suit  at  law, 
the  complainant  is  deprivcMl  of  her  evidence  and  that  of 
George  Neldon  to  sustain  these  facts,  which  constitute  his 
defence,  and  c^mnot  be  sworn  as  a  witness  Inmself  in  that  suit. 

The  affidavit  ainiexe<l  to  the  bill  is  that  of  the  complain- 
ant, and  doc*s  not  show,  except  l)y  what  he  heard  from  Greorge 
Neldon,  that  Susan  M.  Neldon  assented  to  or  knew  of  the 
sale  of  these  treasury  notes.     And  it  does  not  show,  even  by 
hearsay,  that  the  procHMids  of  these  not(»s  were  ever  paid  or 
acc*ounted  for  to  her.     The  endorsement  on  the  undertaking, 
dated   February   15th,   18G7,  of  the  payment  of  ^000,  the 
"  premium  on  the  within  bonds  which  were  sold  this  date, 
Avould  indiaite  that  the  bonds  were  sold  on  the  day  they  were 
borrowed,  and  that  the  intention  of  the  undertaking  was  wh*^^ 
is  usual  in  such  cases,  to  seiaire  the  return,  not  of  the  sai^*» 
but  of  like  bonds. 

The  fact  that  these  bonds  were  sold  bv  her  s(m,  bv  the  coti- 
sent  and  direc^tion  of  Mrs.  Neldon,  and  the  proceeds  account^^ 
for  to  her,  is  a  discharge  or  fulfillment  of  the  undertakii*^» 
both  on  the  i)art  of  her  son  and  of  Liini.  It  is  a  full  defci*^* 
at  law,  and  can  be  taken  advantage  of  there  as  well  as  '" 
equity,  and  a  court  of  law  is  the  most  proper  tribunal  for  t  ■-^^ 
trial  of  this  defence.  This  defence  is  to  the  undertaking,  i^^ 
in  discharge  oi  th.'  surety.  It  is  not  an  equitable  defence  ^* 
any  way  or  sense,  l,u:  strictly  a  legal  one. 

Formerly,  the  dis<;harge  of  a  surety  by  giving  time  to  '^ 
princi|)al,  could  only  be  taken  advantage  olin  equity;  it  v^^ 
an  equitable  defence  only.     And  although  long  since  it  "^"^^ 
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allowed  as  a  defence  at  law,  yet  courts  of  equity  will  still 
grant  relief  on  that  ground,  upon  the  principle  that  equity 
jarisdiction  is  not  taken  away  on  matters  over  which  it  was 
ODce  clearly  established,  by  the  fact  that  by  statute,  or  the 
change  of  practice  in  the  law  courts,  relief  can  be  had  in 
them.  But  the  defence  of  the  complainant  here  was  never  an 
equitable  defence — it  always  was  strictly  a  legal  defence. 

Xor  can  the  fact  that  the  rules  of  evidence  will  not  permit 
him,  at  law,  to  avail  himself  of  the  only  existing  proof  of  his 
defence,  entitle  him  to  relief  in  ec^uitj'.  No  such  principle 
has  ever  been  established  in  courts  of  equity.  In  many  cases 
a  bill  of  discovery  will  Ik?  entertained  in  aid  of  a  suit  at  law, 
and  the  proceedings  at  law  restrained  until  discovery.  But 
the  bill  in  this  case  is  not  for  discovery;  it  does  not  allege 
that  the  administrator  has  any  knowledge  of  the  facts  consti- 
tuting the  defence. 

Besides,  there  is  no  proof  of  the  fact  upon  which  the  de- 
fence depends  in  the  affidavit  annexeil  to  the  bill.  The  only 
allegation  is  upon  hearsay.  And  there  are  no  facts  or  circum- 
staaces  proved  to  support  the  allegation  or  niake  it  probable. 

The  injunction  must  be  dissolved. 


Camdex   Mutual    Insurance   Association   vs.   Jones 

and  others. 

'•  An  ante-nuptial  contract  to  rcleaflc  or  not  to  claim  dower,  in  consid- 
^^ionof  an  annuity  or  a  provision  out  of  personal  property  covenanted 
^^J'e  provided  in  lieu  of  it,  will  not  bar  the  claim  of  dower  if  the  provision 
o»  I«art  of  the  luwband  fails. 

2.  In  such  case  the  widow  can  elect  to  re«*cind  the  contract  and  claim 
"^r  (lower,  but  she  cannot  have  both.  And  having  put  in  her  claim 
•^"iHl  her  husband's  estate — who  had  died  insolvent — under  the  covenant 
^^■ciire  her  annuity,  and  having  accepted  her  pro  rata  share  of  the  estate 
'"^f  it,  she  is  barre<l  from  claiming  dower. 

3.  An  a<lministrator  of  an  intestate  who  owned  the  equity  of  redemp- 
^*^n  in  lands  sold  under  a  decree  for  foreclosure,  who  is  decreed  to  be 
^'Hilled  to  the  surplus  after  satisfying  the  mortgnge,  for  the  payment  of 
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the  intestate's  debts,  must  execute  a  bond,  with  sufficient  sureties  and  witJi 
condition  as  required  by  the  statute  in  the  case  of  lands  sold  by  the  order 
of  the  Orphans  Court. 

On  exceptions  of  Sarah  A.  Jones  to  the  report  of  master 
as  to  surplus  moneys  arising  from  sale  of  mortgaged  premises 
on  a  decree  of  foreclosure. 

Mr.  S.  31.  Dickinson,  for  exceptant. 

Mr.  P.  L.  Voorhees,  for  administrator. 

The  Chancellor. 

Lands  in  Camden  were  sold  by  the  sheriff  of  that  county, 
bv  execution  on  a  decree  in  this  cause  for  the  foreclosure  and 
sale  of  the  same,  to  satisfy  a  mortgage  held  by  the  complain- 
ants. The  surplus  of  $1848.37  was  deposited  by  the  sheriff 
with  the  clerk.  The  equity  of  redemption  in  the  lands  sold 
belonged  to  Andrew  J.  Jones,  since  deceased.  His  adminis- 
trator in  this  state,  David  Fleming,  filed  a  i)etition  for  this 
money  as  necessary  for  the  payment  of  his  debts.  His  widow, 
Sarah  A.  Jones,  claims  that  she  is  entitled  to  dower  out  of  it 
The  master  has  reported  that  the  administrator  is  entitled  to 
this  fund,  and  that  the  widow  has  no  claim  for  dower.  To 
this  report  the  widow  excepts. 

Andrew  J.  Jones,  the  intestate,  resided  in  Pennsylvania. 
He  made  an  ante-nuptial  contract  with  Sarah  A.  Jones,  now 
his  widow,  by  which  he  agreed  to  settle  upon  and  secure  to 
her,  in  case  she  survived  him,  an  annuity  of  §1500  during 
her  widowhood,  and  of  ^500  after  re-marriage ;  and  also 
agree<l  that  she  should  have  entire  control  and  disj)08ition  of 
all  her  own  estate  during  the  marriage,  and  by  will  at  bor 
death.  In  consideration  of  which  she  released  him,  his  heirs? 
executors,  and  administrators  from  all  claims  of  dower  or 
otherwise,  that  she  might  be  entitled  to  after  his  decease,  and 
she  accepted  that  provision  as  a  full  satisfaction  of  all  claims 
out  of  his  estate,  in  (rase  she  should  become  his  wife  and 
survive  him. 
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Tones  died  insolvent.  Fleming  and  A.  J.  Jones,  Junior, 
xiinistered  in  Pennsylvania.  The  widow  put  in  her  claim 
linst  the  estate  on  account  of  the  covenant  to  secure  her 
nuities,  for  which  the  proper  court  there  awarded  her  the 
Ti  of  §7952. 9(),  as  the  value  of  her  annuities;  on  that 
lount  her  pro  rata  dividend  out  of  the  estate  was  settled  at 
006.32,  which  Avas  paid  to  and  accepted  by  her. 
The  questions  are,  did  this  ante-nuptial  contract  not  per- 
PTTied,  bar  her  dower,  and  if  it  did  not,  did  her  claim  in 
ennsylvania,  and  her  acceptance  of  a  dividend,  ratify  and 
miirm  the  contract  on  her  part,  if  she  otherwise  could  have 
soinded  it. 

It  seems  settled,  both  upon  principle  and  by  authority,  that 
in  ante-nuptial  contract  to  release  or  not  to  claim  dower,  in 
wnsideration  of  an  annuity  or  a  provision  out  of  personal 
property  covenanted  to  be  provided  in  lieu  of  it,  will  not  bar 
the  claim  of  dower  if  the  provision  on  part  of  the  husband 
Wk.  1  Greenl.  Cruise,  Tit,  6,  Dower,  ch.  4,  §  17 ;  IIoHtings  v. 
Dickenson,  7  Mass.  153;   Gibson  v.  Gibson,  15  Mass.  110. 

In  such  case  the  widow  can  elect  to  rescind  the  contract  and 
claim  her  dower,  but  she  cannot  have  both.  Here  she  has 
elected  to  claim  the  annuity  and  has  accepted  her  jiro  rata 
snare  of  the  astate  for  it.  ller  election  was  Avise ;  she  received 
four  times  the  amount  that  could  be  awarded  her  for  dower 
^t  of  the  fund  in  this  court.  The  property  in  Camden  county 
^^  conveyed  to  Jones  sul)ject  to  the  mortgage,  and  her  right 
^0  dower  was  only  in  the  ccjuity  of  rcdem])tion  represented 
V  the  fund  in  court. 

The  exception  must  1x3  overruled,  and  the  money  in  court 
[^id  to  the  administrator.  But  he  must  execute  a  bond  with 
sufficient  sureties,  and  with  condition  as  reciuired  by  the 
•tatute  in  the  case  of  lands  sold  by  the  order  of  the  Orphans 
^ourt.  The  bond  given  on  the  grant  of  administration, 
nough  otherwise  sufficient  by  the  terms  of  the  condition,  is 
^ly  for  the  fiiithful  administration  of  the  personal  estate  of 
he  intestate.  The  sureties  could  not  be  held  for  the  failure 
^  administer  the  proceeds  of  the  sale  of  his  real  estate. 

Vol.  vin.  m 
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Bennett  vs.  Hadsell. 

1.  The  mortgage  being  given  for  $800,  when,  by  agreement,  on! 
was  advanced,  is  usurious.    The  amount  actually  advanced  only 
recovered,  without  interest  or  costs. 

2.  The  assignee,  even  without  notice  of  usury,  takes  subject  to  t 
fence. 


Submitted  on  written  briefs,  upon  pleadings  and  pro 
3/r.  T.  S.  Mitchell,  for  complainant. 
Mr.  F.  P.  WesicoUy  for  defendant. 

The  Chancellor. 

The  evidence  in  this  case  shows  cleariy  that  Hadsell  a 
to  pay  C.  H.  Bennett  $100  for  his  services  in  gettin 
money  for  which  the  mortgage  was  given.  C.  H.  B< 
advanced  the  money  himself,  the  mortgage  was  given  to 
and  he  retained  J 100  of  the  $800,  for  which  the  moi 
was  given.  This  is  usury.  The  assignee,  even  wi 
notice  of  the  usury,  takes  subject  to  that  defence. 

Let  there  be  a  decree  for  $700,  without  interest  or  ca 


Bunnell  vs.  Henderson. 

1.  An  entry  made  by  one  partner  on  the  books  of  the  firm  during  t 
partnership,  will,  after  its  termination,  be  evidence  against  the  othei 
ner,  if  he  at  the  time  knew  of  the  entry,  or  had  an  opportunity  to  ex 
the  books  and  did  not  dissent  from  it. 

2.  If  one  partner  agrees  to  contribute  the  stock  on  hand  in  his  bi 
and  the  other  assets  of  that  business,  against  a  specified  sum  to  be  ] 
by  the  other  partner,  this  stock  and  assets,  and  that  only,  must  be 
as  his  capital  in  the  concern,  whether  it  exceeds  or  falls  short  • 
amount  stipulated  by  the  other  partner. 
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3.  A  new  fonnclation  for  a  new  engine  put  in  a  mill  in  place  of  an  old 
ODe  diiK»rdedy  built  for  it  because  the  foundation  of  the  old  engine,  if  re- 
paired,  was  not  sufficient  for  the  new  engine,  must  be  considered  as  an  ad- 
dition and  not  as  repairs  under  articles  distinguishing  additions  from 
repairs. 

4.  It  most  appear  from  the  master's  report  and  the  proofs  and  docu- 
ments accompanying  it,  that  exceptions  which  would  be  valid  if  true,  are 
founded  on  fact. 


The  argument  in  this  case  was  upon  exceptions  to  the  re- 
port of  the  master,  stating  the  accounts  between  the  parties. 

Mr,  C.  Parker,  for  exceptant. 

Mi\  T.  Runyon,  for  defendant. 

The  Chancellor. 

The  master^s  report  is  a  statement  of  the  accounts  between 
the  defendants,  who  were  partners,  under  the  name  of  A.  L. 
Dunnell  &  Co.  The  partnership  was  entered  into  January 
1st,  1852,  was  dissolved  by  mutual  consent  on  tlie  25th  of 
May  of  that  year,  and  again  renewed  on  the  29th  of  August, 
1853,  and  finally  dissolved  September  28th,  1855.  The  busi- 
ne^  of  the  firm  was  the  manufacture  of  paper,  in  which  Dun- 
licll  had  been  engaged  for  years.  It  was  to  be  carried  on  at 
fte  works  and  establishment  owned  by  Duuuell,  who  was  to 
^liperintend  the  manufacture.  Henderson  was  to  attend  to 
tHe  financial  matters. 

By  the  original  articles,  the  defendant  was  to  contribute 
?oOOO  of  capital.  The  complainant  was  to  furnish  the  use  of 
liis  mill  and  machinery,  and  also  the  paper  and  stock  on  hand 
3t  cost  And  this  $5000  furnished  by  the  defendant,  and  the 
paper  and  stock  of  the  complainant  on  hand,  was  to  constitute 
the  joint  capital  in  the  business.  All  expenses  of  manufac- 
turing, repairs  to  machinery,  new  machinery  and  fixtures,  to 
supply  the  place  of  any  worn  out,  and  other  incidental  ex- 
penses, were  to  be  paid  from  the  profits,  but  additions  to  the 
^ill  and  machinery  were  to  be  paid  for  by  the  complainant. 
The  complainant  was  to  receive  $1500  yearly  for  the  use  of 
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hiss  mill  and  niachinon-,  the  It^jal  interest  on  all  moneys  fur- 
nisluxl,  ami  $G24  vearlv  lor  his  serviees.  The  defendant  was 
to  nwivo  li^gal  inten'st  on  the  money  he  might  furnish,  and 
§;>12  ye:irly  lor  his  serviees.  The  balance  of  the  profits  Avas 
to  Iv  dividcil  iHjually. 

The  defendant  eimtributeil  his  ?5000  in  note?,  whieh  were 
immediately  endorsiil  over  and  {Kiid  by  the  complainant  to 
M.  H.  WiHxlruff,  in  iniymeut  of  a  debt  of  the  complainant  to 
him  for  money  Ivfore  advamxxl  to  and  used  ]by  the  complain- 
ant in  his  business.     The  cvmplaiuant  also  used  other  assets 
of  the  tirm  to  jxiy  his  individual  liabilities,  which  induced 
the  defendant  to  :u<k  f.>r  and  the  o.^mplainant  to  give  to  de- 
fendant a  mt.>riga«;^*  for  2!?xW  as  security  for  his  capital  ad- 
vauceil  to  the  jKirtnership.     This  mortiraire  was  given  and 
dattil  on  the  1-th  day  ot  Februuri-,  lSo2,  in  piu^uance  of  a 
pn.n'ision  in  the  artick^  re«[uirinir  stvurity  from  either  part- 
ner, who  should  draw  out  ni«>re  thau  liis  share  of  the  profits. 
A  tier  the  diss«»lutiou  i»f  Mav  'ioth,  l.S")2,  the  defendant 
cvutiuued  iu  the  employ  v»f  the  ounplainaut  as  b»>jk-kee|>er, 
or  cxuifidential  advisiT,  at  a  vearlv  <iilarv  o(  ^o*X>,  until  the 
renewal  oi  the  jKirtucrshij.).     The  articles  f>r  renewal,  dated 
Auirust  29th,  ISoo,  pn.>vidti.l  that  the  piirtnership  should  be 
ixiutLuut-Hl  to  Janiuiry  l<t,  ISoT,  and  that  its  affairs  should  be 
settled  fi\Ma  the  ^.vniriieiKviuont  "f  the  i»artuership,  as  if  no 
dLss*>!ation  had  taken   pUu'e.     That  the  onitributiou  should 
1)0  th«j  same  as  stipulated  in  the  vn";::inal  artiek-s,  and  that  the 
partnership  ^lunild  be  rarried  i.'u  uiitltT  tiie  •♦riiriual  stipula^ 
ti«.»ijs.  L'\o.'|.»c  that  t!ie  yearly  n."!it  :<>  Ik-  paM  should  l>e  only 
.<lnnO  iij.^tead  ot  -:?L'>'0.      I'ho  o'liiplainaiic  a;;ree<l  to  put  in— 
the   ui:!l   a  new   paper  a: id  dryiii:;   i:ja'-iiirie  and  two   uen — 
engines,  and  while  ihcs*.'  wriT  i;i  ii-ic  die  n.*nc  wii^i  to  he  a^^i 
.?L0OO:  and  until   tiien,  ^iniplaiiiaiit   was  t-*  l>e  all'.»\vei.l  si 
per  v.vnt.  interest  on  the  '.ost  'f  a  new  wlitifl-iioiise,  machinti^ 
wheel,  and  ev  Under,  that  !iad  Urn  pi  it  in  hv  hi  in. 

Before  uotLein;u:  the  exwptiniis  I  will  -?ca:e  my  view  of  tht=: 
etieet  of  these  arti«;les  as  to  the  «.'a[»ital  tt)  ha  eoatribute<l  bws 
partner.     It  is  clear  that  the  detemlant  wa;s  to  eontribut*— 
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?5000.  The  complainant  was  to  contribute  the  stock  and 
paper  on  hand.  There  is  nothing  in  the  articles  or  otherwise, 
before  me,  to  show  that  he  guaranteed  that  these  should  be  of 
the  value  of  $5000,  or  any  other  value.  If  they  were  worth 
only  $50,  that  was  all  that  he  was  required  to  contribute ;  if 
they  were  worth,  as  he  is  said  to  have  represented  them  to 
be,  twice  the  defendant's  contribution,  he  was  bound  to  put 
them  in  as  his  part  of  the  capital.  The  paper  and  stock  were 
to  be  put  in  as  they  existed,  however  depreciated,  but  on  the 
other  hand  free  from  all  liens  or  debts  of  the  complainant, 
and  were  to  be  put  in,  if  required,  at  the  place  of  business  of 
the  firm,  without  charge  for  transportation. 

The  value  put  upon  this  stock  and  paper  by  the  master  is 
$7055.30,  as  appears  by  Schedule  A,  of  which  the  first  two 
items  are  debts,  not  stock.  This  is  the  amount  which  the 
articles  required  the  complainant  to  furnish  toward  the  capi- 
tal and  to  keep  in  the  capital.  The  first  exception  is  to  the 
value  put  on  this  stock  by  the  master ;  he  valued  it  at  $85 
per  ton,  as  credited  to  the  complainant  by  the  defendant  in 
the  books  of  the  firm.     For  the  reasons  given  by  the  master, 

1  am  satisfied  that  this  credit  is  correct.  The  books  were 
tept  by  the  defendant  in  the  factory,  and  were  open  to  the 
inspection  of  the  complainant,  as  provided  in  the  articles  of 
partnership.  It  is  not  positively  shown  that  he  did  examine 
them,  but  he  could  have  done  it.  The  rule  is,  that  in  such 
case  the  books  are  evidence  against  him  of  the  entries.  The 
price  was  entered  as  that  at  which  the  articles  were  put  in. 

2  Phill.  Ev.  680 ;  Heartt  v.  Coming,  3  Paige  566 ;  Caldwell 
V.  Leiber,  7  Paige  507 ;  United  States  Bank  v.  Binney,  5  Mason 
188. 

Besides,  in  this  case,  after  the  first  dissolution  these  books, 
^th  these  entries  in  them,  were  kept  for  more  than  a  year 
^  the  individual  books  of  the  complainant.  He  must  be  pre- 
sumed, then,  to  have  known  their  contents  at  the  renewal  of 
the  partnership.  If  they  were  to  be  put  in  at  the  price 
claimed  by  the  complainant,  it  would  amount  to  over  §10,000 
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his  valuation  being  $126  per  ton,  and  exceeding  the  entry  by 
nearly  fifty  per  cent. 

The  liens  upon  the  goods  in  the  hands  of  fitctors,  and  the 
cost  of  transportation,  together  with  all  debts  paid  for  Dun- 
nell, were  rightly  charged  by  the  master  to  him.  And  if 
these,  as  stated  by  the  master,  reduced  the  value  of  the  stock 
when  received,  the  deficiency  to  be  charged  to  Dunnell  would 
be  what  the  net  value,  $2486.82,  fell  short  of  the  $5000  con- 
tributed by  defendant  and  appropriated  by  Dunnell,  making 
the  sum  of  $2513.18,  as  charged  by  the  master. 

The  third  exception  is  to  a  charge  entered  on  the  partner- 
ship books  May  5th,  1852,  in  the  usual  course  of  business, 
and  for  the  reasons  above  stated  must  be  presumed  to  be  right 
until  proved  to  be  erroneous.     Of  this  I  find  no  evidence. 

The  fourth  exception,  so  far  as  regards  freight,  comes  within 
the  grounds  stated  for  overruling  the  first  and  second,  and  it 
nowhere  appears  that  the  residue  of  the  charge  was  for  the 
value  of  paper.  The  books  do  not  so  state  it.  The  value  of 
the  paper  in  Schedule  A  is  more  than  double  this  charge. 

The  fifth  exception  is  to  seventy-four  items,  particularly 
specified  in  it,  which  it  alleges  the  master  has  improperly 
charged  against  the  complainant.  I  cannot  discover,  from 
the  master's  report  or  schedules,  whether  any  of  them  were 
charged  by  him  against  the  complainant,  except  those  con- 
tained in  the  sixteenth  item  of  the  bill  of  particulars,  annexed 
to  the  report.  I  am  satisfied  that  the  foundation  in  the  new 
engine  ought  to  be  considered  as  part  of  the  new  engine ;  that 
a  new  foundation  was  required ;  that  the  old  one  repaired 
would  not  have  answered  for  the  new  engine.  These  items 
are,  therefore,  properly  charged  to  Dunnell.  As  to  the  other 
items  in  that  exception,  it  may  be  possible  for  an  expert  ac- 
countant, by  going  through  the  books  for  that  year,  to  find 
them,  and  to  show  that  these  are  part  of  the  cash  included  in 
the  cash  charge  in  the  master's  schedule.  As  the  case  is 
before  me,  I  must  hold  the  exception  as  to  them  not  to  be 
sustained. 

The  sixth  exception  regards  the  rent  credited  October  Ist^ 


i 
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1856.  There  is  no  such  credit.  If  it  is  intended  to  be  the 
rent  credited  September  28th,  1855,  the  exception  depends 
upon  the  time  during  which  the  new  paper  and  drying 
machine  and  the  new  engines,  had  been  in  use  in  the  mill.  If 
they  had  been  in  use  for  the  whole  of  that  year,  the  credit 
should  have  been  at  the  rate  of  $1500  per  annum,  or  $1112, 
not  $1391,  as  claimed.  But  it  nowhere  appears  that  they  had 
been  completed  and  in  use  from  January  1st,  1855,  and  there- 
fore no  error  appears  in  the  master's  account. 

The  item  of  $506.12,  or  Lyon's  bill  for  repairs  to  boiler,  in 
the  seventh  exception,  was  for  work  done  after  the  final  dis- 
^lution  of  the  partnership,  and  ought  not  to  be  allowed ;  the 
partnership  took  the  mill  as  it  was,  and  were  not  bound  to 
leave  it  in  good  repair.  It  does  not  appear  that  the  other 
items  excepted  to  were  allowed  by  the  master,  and  if  they 
were  the  evidence  does  not  show  them  erroneous. 

The  remaining  exceptions  seem  to  be  a  presentation  of  the 
same  grounds  that  I  have  considered,  in  a  new  form,  except 
the  division  of  $10,000  as  profits,  which  was  not  before  pre- 
sented. The  evidence  is,  that  there  were  profits,  and  the 
result  of  the  account,  as  stated  by  the  master  in  schedule, 
shows  that  there  must  have  been  profits.  Each  partner  had 
^^^en  credited  with  the  capital  contributed,  and  had  drawn  it 
^ut  in  full ;  each  had  also  been  credited  with  $5000  profits. 
-*^he  amount  then  due  from  Dunnell  added  to  the  amounts 
^^^Wwards  paid  out  for  him,  and  the  assets  on  hand  and  col- 
*^<Jted,  seem  to  be  sufficient  to  pay  the  amount  due  to  Hender- 
■®^^,  so  that  if  Dunnell  is  able  to  pay  his  indebtedness  the  firm 
^^Uld  be  solvent. 

fiut  if  no  profits  had  been  earned,  as  all  the  capital  had 
T^n  repaid,  this  error  would  make  no  difference  in  the  result ; 
^  that  allowance  were  deducted  from  both  accounts  it  would 
*>^^ake  Dunnell's  debt  $5000  more  than  stated,  or  $7897.73, 
^nd  Henderson's  credit  $5000  less,  or  $953.98,  and  these, 
^ded  and  divided  equally,  would  make  the  debt  of  the  com- 
plainant to  the  defendant,  on  November  8th,  1855,  $4425.86, 
predaely  as  in  the  master's  report. 

The  exceptions  must  all  be  overruled. 


180  CASES  IN  CHANCERY. 


Evans  v.  Evans. 


Jacob  L.  Evans  vs.  AVilliam  B.  Evans  and  Samuel  B. 

Evans. 

AViLLiAM  B.  Evans  and  Samuel  B.  Evans  vs.  Jacob  L 

Evans. 

Where  the  chief  matter  in  controversy  in  two  suits  between  the  same 
parties  is  the  same,  and  if  that  was  settled  there  would  be  no  substantial 
difference  between  the  parties,  and  no  possible  injury  can  result,  an  order 
will  be  made  that  the  testimonv  taken  in  either  suit  may  be  used  in  the 
other,  and  that  the  hearing  of  both  shall  come  on  together. 


On  motion  on  behalf  of  AVilliam  B.  Evans  and  Samuel  B. 
Evans,  that  the  evidence  taken  in  either  one  of  these  suits 
may  be  used  on  the  hearing  of  the  other,  and  that  the  two 
suits  may  be  heard  together. 

Mr.  F.  VoorliccSy  for  motion. 

Mr.  Merritty  contra. 

The  Chancellor. 

The  parties  are  all  executors  of  the  Avill  of  their  father^ 
Thomas  Evans,  deceased.  The  controversy  in  both  suits 
arises  out  of  the  will  of  their  testator,  and  the  chief,  if  not  the 
only  matter  in  controvei-sy  in  both  suits,  is  the  same.  The 
dispute  is,  whether  the  tcstiitor  had,  in  his  lifetime,  given  to 
his  son  Jacob,  with  whom  he  resided,  the  stock  and  imple- 
ments on  his  farm.  If  that  question  was  settled,  there  would 
be  no  substantial  difference  between  the  parties. 

Courts  of  equity  have,  in  the  exerdse  of  their  discretion, 
gone  far  in  making  orders  respecting  the  conduct  of  suits 
situated  like  these,  lor  the  purpose  ot  shortening  litigation, 
and  putting  an  end  to  expense.  I  sqq  no  possible  injur}'  that 
can  result  to  either  party  from  the  order  applied  for.  The 
parties  being  the  same  in  both  suits,  each  will  have  the  full — 
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Ijencfit  of  cross-examination  of  the  witnesses  of  the  other,  and 
both  will  be  fully  heard  upon  every  question  in  each  suit  at 
the  final  hearing. 

An  order  that  the  testimony  taken  in  either  suit  may  be 
used  in  the  other,  and  that  the  hearing  of  both  should  come 
on  together,  must  be  made. 


Pond  vs.  Causdell. 


1.  In  a  suit  to  foreclose  a  mortgage  whereon,  at  the  making  of  the  loan, 
twelve  per  cent,  interest  wa8  demanded,  and  agreed  to  be  paid,  and  at  the 
expiration  of  the  first  six  months,  interest  at  that  rate  was  paid  and  re- 
c^Ted  as  the  interest  for  that  time,  the  principal  only,  less  the  excess  of 
the  amonnt  so  paid  above  the  legal  interest,  can  bo  recovered,  and  that 
without  interest  or  costs  of  snit. 

2.  The  mortgagee  is  bound  to  pay  the  tax  on  his  mortgage,  and  cannot 
rwover  it  of  the  mortgagor. 


This  case  was  submitted  Avithout  argument,  upon  pleadings 

and  proofs. 

The  Chanxellor. 

The  bill  is  to  foreclose  a  mortgage  for  $2500.  The  answer 
limits  the  loan  and  mortgage,  but  sets  up  that  at  the  making 
•^f  the  loan,  interest  at  the  rate  of  twelve  i)er  cent,  per  annum 
^  demanded  and  agreed  to  be  paid,  and  that  at  the  expira- 
tion of  the  first  six  months  §150  was  paid  and  received  as  the 

• 

interest  for  that  time.  This  defence  is  fiilly  proved.  The 
^^mplainant  can  only  recover  the  principal,  less  $62.50,  the 
<?xees«  of  the  $150  paid  above  the  legal  interest,  and  that 
without  interest  or  costs  of  suit.  A  collector's  rec^eipt  for  the 
taxes  paid  by  the  complainant  on  the  mortgjige,  is  offered  in 
evidence  and  handed  up  with  the  papers.  I  cannot  cc^nceive 
for  what  purpose.  The  complainant  is  bound  to  pay  the  tax 
U|X)n  this  mortgage,  as  well  as  upon  his  other  projwrty,  and 
there  is  no  obligation  in  law  upon  the  defendant  to  repay  it. 
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Had  she  paid  it,  the  amount,  like  any  other  illegal  premium, 
must  have  been  deducted  from  the  principal,  but  I  find  no 
evidence  that  she  has  paid  it. 

Let  there  be  a  decree  in  favor  of  the  complainant  for 
$2437.50,  principal,  without  interest  or  costs. 


JoBBixs  v8.  Montague  and  Albertson. 

1.  Bill  by  assignee  in  bankruptcy,  to  have  a  deed  given  by  the  bank- 
rupt to  A.,  declared  void,  and  the  true  amount  due  on  a  mortgage  given 
by  him  to  M.,  alleged  to  be  fraudulent,  ascertained ;  and  that  the  com- 
plainant may  be  allowed  to  redeem,  or  the  mortgagee  be  decreed  to  assign, 
upon  payment  of  that  amount  to  him ;  and  that  the  decree  obtained  in  a 
foreclosure  suit  upon  the  mortgage,  may  be  opened,  and  the  sale  under  the 
execution  issued  in  it  stayed  by  injunction.    The  court  held  that  the  in- 
junction which  had  issued  upon  filing  the  bill  must  be  dissolved  at  the 
end  of  thirty  days,  unless  the  mortgagee  should,  within  that  time,  on  tender 
of  the  amount  of  his  debt,  interest,  and  cOi<ts,  refuse  to  assign  his  mortgage, 
decree,  and  execution  to  the  complainant ;  or,  if  he  is  not  provided  with   ^ 
funds  to  redeem,  he  may,  at  his  election,  have  the  injunction  dissolved  as^ 
to  the  sale,  and  have  an  order  to  compel  the  sheriflT  to  pay  all  the  pro— — 
ceeds  of  the  sale,  above  the  debts  and  costs  of  M.,  into  court,  to  be  dispoeedK 
of  on  application  for  surplus  moneys. 

2.  A.  not  having  answered,  the  allegations  in  the  bill  were  held  suffi — 
cient  to  sustain  an  injunction  against  paying  over  any  of  the  proceeds  o-^ 
sale  to  him. 


On  motion  to  dissolve  injunction,  made  upon  bill  an< 
answer. 

3Sr.  PuUney,  (of  New  York,)  for  motion. 

Mr.  Dixon,  contra. 

The  Chancellor. 

The  complainant  is  the  assignee  in  bankruptcy  of  I. 
Browner  &  Co.,  appointed  by  the  District  Court  fer  tL 
Southern  District  of  New  York,  on  application  of  a  creditoi 
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on  petition  filed  January  13th,  1870.  Townsend  Jackson, 
}neof  the  firm,  had  owned  real  estate  in  Hudson  county,  in 
iis  state.  This,  on  the  15th  of  June,  1869,  he  had  mort- 
;aged  to  the  defendant,  Montague,  for  $10,000,  and  on  the 
J4th  of  November  in  that  year,  had  conveyed  to  the  defend- 
mt,  Albertson,  subject  to  that  mortgage.  The  complainant 
was  appointed  assignee  on  the  18th  of  February,  1870,  and 
the  bankrupts'  assignment  of  all  their  estate  to  him  was  re- 
corded in  the  Hudson  county  clerk's  office,  June  24th,  1870. 

Montague  filed  a  bill  in  this  court  to  Toreclose  his  mort- 
gage October  17th,  1870,  and  made  Jackson  and  Albertson 
parties,  but  did  not  make  the  complainant,  the  assignee  in 
bankruptcy,  a  party. 

An  order  was  made  in  the  United  States  District  Court  in 
Kew  York,  on  the  suit  of  Jobbins  as  assignee,  against  Albert- 
son  and  others,  appointing  Jobbins  receiver  of  this  real  estate 
ia  New  Jersey.  This  order  was  served  upon  Montague  Oc- 
tober 11th,  1870,  six  days  before  his  bill  of  foreclosure  was 
Sled.  The  final  decree  in  the  foreclosure  suit  was  made  Feb- 
•uary  17th,  1871,  for  sale  for  payment  of  $10,791,  then  due 
m  the  mortgage,  with  costs. 

The  bill  in  this  case  alleges  that  the  mortgage  to  Montague 
3  fraudulent,  that  it  was  given  without  consideration,  in  part 
T  in  whole,  and  that  the  deed  to  Albertson  was  given  when 
he  firm  was  insolvent,  and  the  insolvency  known  to  Albert- 
on,  and  is  without  consideration.  It  prays  that  the  deed  to 
^bertson  may  be  declared  void ;  that  the  true  amount  due 
n  the  mortgage  to  Montague  may  be  ascertained,  and  that 
be  complainant  may  be  allowed  to  redeem  or  Montague  be  de- 
reed  to  assign  upon  payment  of  that  amount  to  him ;  and 
bat  for  this  purpose  the  decree  in  the  foreclosure  suit  may  be 
pened,  and  the  sale  under  the  execution  issued  in  it  stayed 
y  injunction. 

The  answer  of  Montague  is  full  upon  all  the  charges  against 
im  and  his  mortgage.  It  alleges  that  the  mortgage  was  given 
•r  cash  loaned,  and  actually  advanced,  six  months  before  the 
ing  of  the  petition  in  bankruptcy,  and  without  any  knowl- 
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edge  or  suspicion  that  Jackson  or  the  firm  were  then  insolvent 
or  embarrassed,  and  that  they  were,  in  fact,  at  that  time,  per- 
fectly solvent ;  and  denies  all  knowledge  of  any  fraud  in  the 
deed  to  Aibertson. 

In  the  foreclosure  suit,  all  persons  appearing  at  the  time 
to  be  necessary  parties,  were  made  defendants.     The  deed  to 
Aibertson,  if  given  bona  fide,  without  notice  of  Jackson's  ia- 
solvency,  and  for  a  consideration,  is  valid.     Aibertson  wa3 
the  apparent  owner,  and  would  remain  so,  until  the  convey- 
ance to  him  was  adjudged  invalid.     The  appointment  of  J* 
receiver  by  a  court  having  no  jurisdiction  of  the  property", 
could  not]affect  the  title ;  it  would  not,  if  appointed  by  a  court 
having  such  jurisdiction. 

In  the  case  as  it  now  stands  before  me  by  the  answex"^ 
Montague  appears  to  have  a  valid  mortgage  made  in  goo^ 
faith  for  a  full  consideration,  and  a  decree  of  foreclosure  re^" 
ularly  obtained  and  an  execution  for  the  sale  of  the  premised - 
There  is  a  controversy  between  Jobbins,  the  assignee,  and  tl"»-^ 
defendant,  Aibertson,  as  to  the  validity  of  the  conveyance  t:o 
Aibertson.     Montague  ought  not  to  be  compelled  to  wait  unbil 
that  controversy  is  settled  before  he  realizes  the  debt  due 
him.     He  answers  that  he  is  willing  to  transfer  and  assij 
the  mortgage  to  Jobbins,  the  assignee,  upon  being  paid  h 
debt  and  costs.     This  is  all  that  the  complainant  is  entitle^ 
to,  if  his  bill  be  treated  as  a  bill  to  redeem.     Or  if  he  is  n^=>^ 
providcil  with  funds  to  redeem,  he  may,  at  his  election,  haV^ 
the  injunction  dissolved  as  to  the  sale,  and  have  an  order  't^ 
compel  the  sheriff  to  pay  all  the  proceeds  of  the  sale,  abo^?"^ 
the  debts  and  costs  of  Montague,  into  court,  to  be  disposed  ^^^ 
on  application  for  surplus  moneys.     The  defendant,  Albef^*^ 
son,  has  not  answered,  and  the  allegations  in  the  bill  are  si»  *" 
ficicnt  to  sustain  an  injunction  against  paying  over  any  of  tfc^^ 
proceeds  of  the  sjile  to  him. 

The  injunction  must  be  dissolved  at  the  end  of  thirty  daj?^^' 
unless  Montague  shall,  within  that  time,  on  tender  of  i^^^ 
amount  of  his  debt,  interest,  and  costs,  refuse  to  assign 
mortgage,  decree,  and  execution  to  Jobbins. 
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Selah  r«.  Selah. 

1.  This  court  has  the  power  to  declare  a  contract  of  marriage  void,  when 
^tercd  into  under  circumstances  that  make  Ruch  contract  invalid. 

2.  "When  a  marriage  is  sought  to  be  declared  void  on  the  ground  of  the 
party's  intoxication  at  the  time  of  the  ceremony,  and  that  it  was  not  con- 
>nniiiiated  by  cohabitation,  the  proceeding  must  be  by  bill,  and  not  by 
petition. 

3.  Where  the  marriage  is  not  one  declared  originally  void  by  the  statute, 
^<1  the  case  is  one  which  cannot  be  considered  within  its  provisions,  as 
included  in  the  term  void,  the  suit  must  be  by  bill. 

4-  "Where  the  object  of  the  suit  is  to  declare  a  marriage  contract  void, 
•01"  some  cause  not  provided  for  in  the  act,  the  provision  that  the  defend- 
wt  shall  not  answer  under  oath,  does  not  apply. 


n  petition  for  divorce,  and  master's  report  upon  reference. 
Jifr.  Hugff,  for  petitioner. 

The  Chancellor. 

The  object  of  the  petitioner  is  to  have  a  marriage,  by  a 
'^x-emony  gone  tlirough  when  the  petitioner  was  so  much 
^i'toxicated  that  he  did  not  comprehend  what  was  taking 
[^luce,  and  not  consummated  or  followed  by  cohabitation,  de- 
^l^red  void. 

In  the  case  of  McClurg  v.  Terry,  6  C.  E.  Green  225,  it  was 
W^ld  that  this  court  has  the  power  not  only  to  dissolve  legal 
contracts,  which  is  the  proper  meaning  of  the  Avord  divorce, 
as  iised  in  the  Constitution  and  statutes  on  the  subject,  but 
also  to  declare  contracts  of  marriage  void  Avhen  entered  into 
under  circumstances  that  make  such  contracts  invalid.     The 
present  case  is  not  one  of  those  enuineratcd  in  the  statute 
'where  the  contract  is  originally  void,  and  cainiot  be  consid- 
ered within  its  provisions  concerning  divorces,  as  included  in 
that  term. 

In  McCIurg  v.  Terry,  the  power  to  decree  a  marriage  void 
vas  held  to  be  in  this  court,  because  it  was  analogous  to  the 
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power  of  divorce  vested  in  it  by  statute,  and  if  not  in  this 
court  it  exists  nowhere.  But  it  cannot  be  held  to  be  in- 
cluded in  the  provisions  of  the  divorce  act  aathoriziiig  pro- 
ceedings by  petition.  Nor  does  the  decision  in  that  case  hold 
that  this  court  has  power  to  dissolve  a  marriage  actually 
entered  into,  but  only  that  it  has  power  to  declare  that  sodi 
contract  was  never  legally  made.  The  proceeding  in  sudi 
case  must  be  according  to  the  established  practice  of  the 
court — by  bill.  And  for  the  same  reason,  the  provision  that 
the  defendant  shall  not  answer  under  oath,  should  not  apply 
to  cases  like  this,  where  the  object  is  to  declare  the  marriage 
void  for  some  cause  not  provided  for  in  the  act. 


Parker  vs.  Hayes. 


1.  A  commiftsioner  appointed  under  the  act  of  March  17th,  1862,  has 
power  to  adjourn  the  examination,  but  only  to  continue  it  when  once  coK«3- 
menced,  from  day  to  day,  while  actually  proceeding  with  the  ezaminatioi^ 
of  witnesses. 

■ 

2.  No  notice  having  been  given  of  the  time  and  place  of  taking  depo"^"*" 
tions,  they  must  be  Rupprcflsed.    The  adjournment  does  not  supply 
place  of  the  notice  required  by  the  statute. 


This  was  on  motion  to  suppress  depositions  filed  in  tt^*-^ 
cause,  taken  on  part  of  the  defendant,  at  Rockford,  Illinc^  5s, 
before  a  commissioner  appointed  under  the  act  of  Mar-^^^'^ 
17th,  1862. 

3Sr.  Ransom,  for  motion. 

M7\  C.  Parker,  contra. 

The  Chancellor. 

The  notice  of  taking  the  depositions,  which  was  in  proper 
form,  and  duly  served,  was  to  take  the  depositions  at  RcK^K" 
ford,  April  27th,  1871.     The  complainant  appeared  by  ^ 
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counsel.  The  commissioner,  for  his  own  conven- 
mrned  the  taking  testimony  to  May  2d,  at  which 
omplainant  appeared  as  before,  when  the  commis- 
lin  adjourned  proceedings  until  May  19th,  for  the 
m.  At  neither  of  these  meetings  was  any  witness 
;  nor  did  the  complainant  consent  to  the  adjourn- 
fter  the  last  adjournment,  the  agent  of  the  complain- 
ts from  New  Jersey,  returned  home,  and  did  not, 
>mplainant's  counsel,  again  attend  before  the  com- 
One  w^itness  was  examined  on  the  19th,  one 
h,  one  on  the  22d,  and  one  on  the  23d  of  May, 
1  the  20th  of  June. 

;:utc  requires  notice  of  the  time  and  place  of  taking 
sitious  to  be  served  on  the  opposite  party.     For 

the  time  of  service  would  be  about  twenty  days, 
otice  was  given  of  the  time  and  place  of  the  actual 

these  depositions,  and  the  question  presented  is, 
Ijournment  of  the  matter  by  the  commissioner  sup- 
)lace  of  such  notice.  The  statute  provides  for  no 
rnment,  and  the  power  of  keeping  a  party  or  his 
3  thousand  miles  from  home  for  fifty  days,  to  attend 
nt  of  a  commissioner  at  his  pleasure,  under  the 
abandoning  his  case  to  strangers,  is  too  oppressive 
3ld  without  clear  authority.  There  is  no  express 
in  the  act,  and  I  find  no  principle  of  law,  or  any 
I  analogous  cases,  to  sustain  it.  The  commissioner 
urt  or  judicial  officer,  and  has  given  to  him  no  dis- 
power.     And  even  the  courts  of  law  in  this  state 

adjourn  from  day  to  day,  until  power  was  given 
to  adjourn  over.  I  know  no  reason  why  a  greater 
iild  be  given  to  this  commissioner  by  the  mere  fact 
ointment.  Tliis  statute  creates  a  new  power,  con- 
e  settled  practice,  and  should,  therefore,  be  strictly 
md  strictly  complied  with.  In  case  of  commissions, 
jliance  has  always  l)een  required, 
.miners  of  this  court  have,  in  this  state,  power  to 
inferred  on  them  by  the  rules,  subject  to  the  limita- 
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tions  there  fixed.  Before  the  regulation  by  the  rules,  it  was 
customary  for  examiners  to  adjourn,  but  generally  by  consent 
of  parties,  and  no  case  in  which  it  was  done  without  such 
consent  was  ever  brought  before  the  court  to  test  the  power. 

I  think,  both  upon  principle  and  as  a  matter  of  expediency, 
it  mast  be  held  that  such  commissioner  has  no  power  to  ad- 
journ, but  only  to  continue  the  examination  when  once  com- 
menced, from  day  to  day,  while  actually  proceeding  with  the 
examination  of  Avitnesses. 

I  am  of  opinion  that  the  depositions  must  be  suppressed 


/ 
Mount  vs.  I^otts  and  others. 

1.  The  rule  in  equity  is  well  CHtablished,  that  where  mortgaged  premiaM 
are  sold  in  separate  parcels  succeHsively  to  diflerent  purchasers,  with  cove- 
nants against  encumbrances,  the  parcels  are  liable  to  payment  in  the 
inverse  order  of  their  sale. 

2.  A  release  of  any  of  the  parcels  of  the  mortgaged  premises  successively 
sold,  from  the  mortgage,  not  only  frees  that  parcel  entirely  from  the  H^^i 
but  also  frees  the  parcel  sold  before  it,  or  so  much  of  that  panJel  as  tbc 
parcel  released  would  have  satisfied  if  not  released.  And  the  mortgage* 
cannot,  by  a  release,  or  any  act  of  his,  change  the  right  of  the  purchase^ 
of  any  of  the  parcels  to  have  every  parcel  subsequently  sold  or  its  valo* 
first  appropriated  to  the  payment. 

3.  Where,  after  a  sale  of  the  mortgaged  premises  in  successive  parcel^ 
the  purchaser  of  the  parcel  first  sold  gives  another  mortgage  on  that  parcc^ 
such  second  mortgage  cannot  be  decreed,  at  the  instance  of  the  owners  <^*. 
the  third  and  fourth  parcels,  in  a  suit  to  foreclose  the  first  mortgage  co^' 
ering  the  whole  tract,  to  be  paid  by  the  mortgagee  holding  sucli  secoW** 
mortgage,  on  the  ground  of  its  being  a  personal  obligation. 

4.  No  positive  relief,  in  adjusting  equities  between  defendants,  can  ^ 
decreed  or  granted  to  one  defendant  against  another,  except  such  as  c^^ 
be  granted  incidentally  to  the  relief  sought  by  the  complainant. 


Argued  on  final  hearing,  upon  bill,  answers,  and  proofs. 

3Ii\  J.  WikoUf  for  defendant  Warwick. 

3L\  A.  V.  Schencky  for  defendants  Potts  and  Murphy. 
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3  Chancellor. 

suit  is  for  foreclosure  and  sale  of  mortgaged  lands.  The 
ige  of  the  complainant,  or  his  right  to  a  decree,  is  not 
ed.  The  controversy  is  between  the  defendants.  The 
ige  was  given  by  Elias  Dye  to  the  complainant.  After 
it,  he  sold  the  premises  in  four  separate  parcels,  sue- 
tly,  to  different  purchasers,  giving  to  each  a  deed  with 
venants  against  encumbrances.  None  of  the  purchasers 
3d  or  knew  of  this  mortgage.  The  rule  in  equity  is 
itablished  in  such  cases ;  it  is  that  the  parcels  are  liable 
ment  in  the  inverse  order  of  their  sale.  No  parcel  is 
to  contribute  if  those  sold  after  it  are  sufficient  to  pay 
)rtgage. 

his  case  Mount  (the  complainant,)  released  the  parcel 
!Condly  in  order  of  time  from  the  mortgage.  This  not 
'ees  that  parcel  entirely  from  the  lien,  but  also  frees  the 
irccl,  or  so  much  of  it  as  the  second  parcel,  if  not  re- 
would  have  satisfied.  The  mortgagee,  by  a  release  or 
t  of  his,  cannot  change  the  right  of  the  purchaser  of 
reel  to  have  every  parcel  subsequently  sold,  or  its  value, 
)propriated  to  the  payment.  These  positions  are  not 
verted  here. 

dispute  grows  out  of  a  claim  of  the  owners  of  the  third 
urth  parcels  to  have  the  mortgage  paid  and  satisfied  by 
fendant,  William  Warwick,  who  holds  a  mortgage  for 
on  the  first  parcel,  given  to  him  by  the  defendant, 
im  Stultz,  who  now  owns  that  parcel.  The  claim  is  not 
against  Stultz,  or  as  a  lien  on  that  parcel  of  the  land, 
a  personal  obligation  of  Warwick.  As  this  suit  is 
or  the  fore<;losure  of  the  complainant's  mortgage,  and 
I)ositive  relief  can  bo  decreed  or  granted  to  one  dcfcnd- 
;ainst  another,  except  such  as  can  be  granted  incidentally 
2  relief  sought  by  the  complainant  in  adjusting  the 
OS  between  the  defendants,  it  may  be  difficult,  if  not 
^"iiblc,  to  give  in  this  suit  the  relief  sought  against  War- 
A  decree  that  he  pay  the  mortgage  of  the  complainant 
1  not  1)0  warranted  by  the  facts  stated  in  the  bill.  The 
>L.  VIII.  X 
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rrjmplainaDt,  as  against  tiie  lands,  is  only  entitled  to  a  decree 
that  thev  niav  Ije  sf»ld  in  the  order  above  indicated  until 
enoujrh  is  raiseil  to  |>ay  his  mortgage.  Unless  the  three 
jiarrt^ls  last  sold  will  not  satisfy  his  mongage,  he  cannot  resort 
to  the  jiareel  of  Stultz.  Nor  could  it  be  sold  to  pay  War- 
wick's mortgage,  except  u|)on  Warwick's  application.  If  the 
first  jjareel  was  sold  to  jiay  Mount's  mortgage,  and  the  sur- 
plas  was  in  court,  Potts  and  Murphy  might,  perhai)s,  have 
their  efjuities?  considered. 

But  if  we  put  out  of  consideration  these  difficulties,  the 
evidence  is  not  sufficient  to  support  the  claim  of  Potts  and 
Murphy  against  Warwick. 

They  allege  that  a  mortgage  for  SI  500,  given  by  John  G- 
Mount  to  Dye,  on  the  purchase  of  the  first  parcel,  was  2£r 
signed  by  Dye  to  Wan^-ick  for  the  j>urj)ose  of  paying  off  the 
mortgage  of  the  complainant.     This  is  said  to  have  beendon^ 
in  the  spring  of  1869.     The  mortgage  of  Stultz  to  Warwick 
Avas  given  in  December  of  that  year,  and  the  amount  of  tin* 
SloO<J  mortgage  is  includeil  in  it.     Warwick  surrendered  ^^ 
to  be  canceled  at  that  time. 

Warwick  does  not  deny  that  Dye  assigned  to  him  tbi^ 
$15<X)  mortgage,  but  alleges  that  it  was  not  given  to  him  f<>^ 
the  purpose  of  enabling  him  to  |Xiy  ofi*  the  mortgage  of  tH^ 
complainant,  but  for  81550  advanced  by  him  to  Dj-e  at  t;b^ 
assignment,  which,  he  states,  Avas  in  the  beginning  of  Ap^*^ 
1868.  The  advance  he  alleges  was  made  by  two  checks,  f^^ 
$500  each,  and  by  i>aying  a  note  of  D\e  at  a  bank  in  TrentoHj 
for  8550.  He  produces  two  $500  checks  of  that  date,  eH' 
dorsetl  by  Dj-e,  and  a  memorandum  check  for  $550  to  Dye  oT 
bearer,  by  which  he  alleges  the  note  Avas  taken  up.  And  h^ 
testifies  that  these  were  the  true  consideration  of  the  trans^^^ 
of  this  mortgage  to  him,  and  that  it  was  not  transferred  ^^ 
consideration  of  his  paying  the  complainant's  mortgage,  itt^^ 
tliat  he  never  undertook  to  i>ay  it. 

Dye,  on  the  other  hand,  testifies  that  it  was  transferred  f^ 
that  purpose,  and  that  Warwick  undertook  to  pay  the  co^ 
plainant.  He  testifies  that  the  checks  produced  were  inclix^^ 
in  a  mortgage  for  (10,000,  on  the  1st  of  April,  1869. 
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A  schedule  of  the  notes  for  Avliich  that  mortgage  was  given 
is  in  evidence,  and  shows  that  these  checks  were  not  inchided, 
and  that  Dye  is  mistaken  as  to  that  point.  The  mortgage 
for  $1500  was  not,  with  the  interest,  sufficient  to  discharge 
the  mortgage  to  the  complainant  and  interest,  and  was  not  an 
adequate  inducement  for  Warwick  to  enter  into  that  under- 
taking. 

Dj'c  was  on  the  eve  of  bankruptcy,  and  Warwick  took  a 
mortgage  for  $10,000  to  secure  what  Dye  then  owed  him, 
and  it  was  not  probable  that  he  would,  without  security,  have 
undertaken  to  pay  a  debt  for  which  he  was  in  no  way  liable* 
He  had  signeil,  as  surety  for  Dye,  a  bond  to  Mrs.  Walton, 
a  former  owner  of  theStultz  lot,  conditioned  that  Dye  should 
pay  complainant's  mortgage,  for  which  he  afterwards  substi- 
tuted his  own  bond  with  collateral  securitv,  with  condition  to 
save  Mrs.  Walton  harmless ;  but  he  understood  at  that  time 
that  he  or  the  first  parcel  were  in  no  danger,  as  the  three 
jwircels  last  sold  were  abundant. 

The  only  positive  testimony  on  the  point  in  dispute  is  the 
evidence  of  Dye  and  Warwick.     They  contradict  each  other. 
Tie  testimony  of  Warwick  seems  supported  by  the  produc- 
tion of  the  three  checks  which  he  says  constituted  the  consid- 
eration of  the  assignment ;  that  of  Dye  is  weakened  by  the 
mistake  in  testifying  that  these  checks  were  included  in  the 
?10,000  mortgage,  and  by  his  not  being  able  otherwise  to  ac- 
^unt  for  them. 

The  defendants,  who  seek  to  charge  Warwick  with  the 
payment  of  this  mortgage,  have  the  burden  of  proof.  He  is 
^ot  bound  to  pay  it,  unless  he  undertook  to  do  it,  and  received 
a  consideration.  And  were  the  testimony  evenly  balanced,  I 
^ould  not  be  warranted  in  putting  this  burden  upon  Warwick, 
especially  as  the  alleged  promise  is  an  undertaking  to  pay  the 
^^l>t  of  another,  and  is  within  the  spirit,  if  not  the  letter,  of 
^te  statute  of  frauds. 

The  decree  must  be  only  for  the  relief  of  the  complainant, 
^y  the  sale  of  the  premises  in  the  order  mentioned;  and  no 
^^er  relief  for  the  defendants,  as  against  each  other,  can  be 
W  b  ihia  suit. 
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Latiirop  and  wife  vs.  Smalley's  Executors. 

1.  A  cejftui  (pie  trvnt  is  entitled  to  have  the  interest  on  the  fund  held  in 
trjwt  for  her  i)aid  to  her  yearly,  without  any  deductions  for  commissioos, 
until  commission.s  are  allowed  and  settled  by  the  proi)er  court. 

2.  A  trustee  who  uses  the  trust  fund  in  his  own  business,  like  any  other 
debtor,  must  seek  the  ceMui  que  trust  to  pay  the  interest. 

3.  A  trustee  who,  contrary  to  the  directions  of  the  will,  fails  to  invest 
the  fund,  and  in  flagrant  violation  of  the  trust,  uses  the  money  in  his  own 
business,  is  not  entitled  to  commissions. 

4.  The  trustee  using  the  trust  fund  having  retained  the  interest,  nuMt 
pay  interest  ujk)!!  it  from  the  day  it  became  due. 

5.  A  trustee  will  not  be  removed  for  every  violation  of  duty.  For  acta 
done  in  bad  faith,  or  that  have  diminished  or  endangered  the  trust  fund 
without  bad  faith,  it  is  the  duty  of  the  court  to  remove  him. 

0.  But  when  it  appears  that  the  trustee  is  a  responsible  man,  of  large 
proi>erty,  and  engaged  in  no  hazardous  business,  and  that  the  fund  has  not 
been  in  any  danger,  and  that  he  supimsed  the  money  was  safe  in  his  handi 
as  in  any  investment  he  could  make,  and  that  retaining  it  would  save  ex- 
penses to  the  fund,  his  good  faith  is  not  impeached,  and  he  will  not  be 
removed. 

7.  Whether  a  co-trustee  who  has  paid  no  attention  to  the  fund,  but  left- 
its  administration  entirely  in  the  hands  of  the  acting  trustee,  will  be  re — 
moved,  dejHjnds  ui>on  th«  conduct  of  the  acting  trustee.  Under  the  circum — ■ 
stances  of  this  case,  he  will  not  be  removed. 

8.  Vexatious  and  troublesome  conduct  on  the  part  of  a  trustee  may 
good  ground  for  removing  him  from  the  trust,  but  held  insufficient  fortha 
purpose  in  this  case. 

9.  The  fund  must  be  invested  on  bond  and  mortgage  at  the  highe:«t  rat- 
of  interest  allowed  by  law,  if  sucii  investment  can  be  procured,  and  so 
not  to  be  subject  to  taxes  if  the  trustee  resides  in  a  part  of  the  state  whe 
such  excm])iion  exists. 

10.  Costs  to  be  paid  ])y  trustees  out  of  their  own  estiite. 


Argued  upon  linal  hearing,  upon  pleadings  and  proofe. 
Mr.  A.  V.  Schnieky  for  complainant. 
Mr.  Adrian,  for  defendants. 
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The  Chancellor. 

The  complainant,  Jane  Lathrop,  by  the  will  of  her  father, 
John  A.  Smalley,  is  entitled  to  the  interest  of  $2400,  which 
the  testator  directed  his  executors  to  put  out  and  keep  at 
interest  for  her  use  and  benefit ;  the  interest  to  be  paid  to  her 
yearly  during  her  natural  life ;  the  principal  to  be  paid  to 
her  children  after  her  death.  The  defendants  were  appointed 
executors  of  the  will ;  they  proved  it,  and  assumed  its  execu- 
tion. After  the  settlement  of  the  account  of  the  executors, 
the  amount  directed  to  be  invested  for  Mrs.  Lathrop  was  left 
in  the  hands  of  Abraham  Smalley,  one  of  the  executors,  who 
was  the  son  of  the  testator ;  the  other  executor,  David  A. 
Smalley,  who  was  a  brother  of  the  testator,  relinquished  all 
charge  of  it  to  him,  and  has  not  since  intermeddled  in  any 
way  with  it. 

Abraham  Smalley  did  not  invest  this  money  held  in  trust 
for  Jane  Lathrop,  but  retained  it  in  his  own  hands,  mingled 
with  his  own  property.  He  paid  Mrs.  Lathrop  the  interest 
due  her  to  July  20th,  1869.  Since' which  time,  more  than 
two  years  before  the  filing  of  the  bill,  he  paid  her  no  interest. 
He  refused  to  pay  it  until  the  amount  of  commissions,  which 
he  claimed  out  of  it,  was  settled  and  ascertained,  so  that  he 
Blight  retain  it. 

On  the  16th  of  January,  1860,  before  which  there  had  been 
^lisputes  and  litigation  between  the  parties  as  to  this  matter, 
^  agreement  was  entered  into  and  executed  under  seal,  by 
which  the  amount  then  in  the  hands  of  the  defendants,  in 
trust  for  Mrs.  Lathrop,  on  which  she  was  entitled  to  receive 
interest,  >vas  fixed  and  settled  to  be  $1800;  this  was  exclu- 

■ 

^ive  of  §600,  which  was  to  be  added  to  the  fund  at  the  death 
of  her  mother,  Mary  Smalley,  which  took  place  in  1866. 
That  agreement  contained  a  provision  that  the  defendants 
shall  be  entitled  to  claim  and  shall  be  allowed  all  such  com- 
missions for  taking  care  of  and  managing  the  said  trust 
Moneys  as  the  court,  before  which  they  may  settle  their  ac- 
^•ounts,  shall  consider  that  they  are  entitled,  according  to 
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After  the  death  of  Mary  Smalley,  the  defendant,  Abra- 
ham Sraalley,  exhibited  in  tlie  Orphans  Court  of  Middle- 
sex county,  an  account  of  the  sum  of  $3000,  given  by  the 
will  in  trust  for  her  during  her  life,  and  after  her  death  to  be 
divided  equally  among  the  five  children  of  the  testator.  On 
this,  as  audited  by  the  surrogate,  commissions  were  allowed. 
The  court,  on  exceptions,  refused  to  allow  either  commissions 
or  charges  of  settling  the  account,  holding  that  as  this  was  a 
specific  legacy  charged  upon  the  real  and  personal  estate  of 
the  testator,  which  was  given  to  the  executor  and  his  brothers, 
and  as  commissions  had  been  allowed  on  the  whole  estate, 
including  this  $3000,  they  could  not  be  again  allowed. 

In  December,  1870,  Abraham  Smalley  exhibited  an  ac-- 
count  in  the  Orphans  Court  of  the  trust  estate  in  his  hands* 
for  Jane  Lathrop,  and  in  it  charged  §77.76  for  commissions-  ^ 
at  six  per  c»ent.  on  §1296,  the  interest  which  had  accrued  oiJ^ 
these  trust  moneys  since  the  settlement  of  July  20th,  186J^ 
To  this  account  the  complainant  excepted,  and  no  furthe  '^ 
proceedings  appear  to  have  been  had  in  the  matter. 

The  complainant  was  entitled  to  have  the  interest  on  th   ^ 
sum  held  in  trust  for  her  paid  to  her  yearly,  without  an^^ 
deductions   for   commissions,    until    commissions   had   beer^ 
allowed  and  settled  by  the  proper  court.     This  is  the  rule 
law  Avithout  any  agreement,  and  the  provision  on  this  poii 
in  the  agreement  above  stated,  accords  with  the  rule  of  la\w*» 
This  interest  was  not  paid  to  her ;  it  was  demanded,  and  paj — 
ment  refused.     The  question  whether  in  such  case  a  truste-**" 
is  bound,  like  a  debtor,  to  seek  the  ccatui  que  trust  and  tende^ 
the  interest,  or  the  cestui  que  trust  is  obliged  to  call  on  th 
trustee,  does   not  arise    in    this   case.     An   actual    demanc-- 
has  been  proved.    And  besides  that,  in  this  case  the  trusted 
having  used  the  money  himself,  owes  the  interest,  and,  lik^ 
any  other  debtor,  nnist  seek  his  creditor  and  offer  payment^ 
The  complainants  are  entitled  to  maintain  this  suit  for  th^ 
interest  in  arrear. 

The  claim  of  the  defendant  for  commissions  is  properly' 
before  this  court  for  determination.     He  clearly  was  not  en-^ 
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titled  to  commissions  on  the  principal,  as  held  by  the  Orphans 
Court.  But  the  claim  for  commissions  on  the  interest  is  not 
within  the  principle  of  that  decision.  As  a  trustee  holding 
a  fund  to  be  invested,  in  trust  to  collect  and  pay  over  the 
interest  to  the  complainant,  I  am  of  opinion  that  he  would 
be  entitled  to  c*ommissions  if  he  had  performed  his  trust.  But 
he  has  not  performed  the  trust.  Contrary  to  the  express  di- 
rectioks  of  the  will,  he  has  not  put  out  and  kept  at  interest 
the  principal,  but  in  flagrant  violation  of  his  trust,  has  used 
the  money  in  his  own  business,  without  any  security  given 
for  it.  Nor  has  he  paid  the  interest  yearly,  but  on  a  i)etty 
question  in  dispute,  Avhcther  he  should  be  allowed  his  com- 
missions yearly,  he  has  kept  from  the  cestui  que  trust  the 
whole  income,  it  may  be  to  her  great  annoyance. 

The  settled  rule  is,  that  no  commissions  will  be  allowed  a 
trustee  guilty  of  such  a  breach  of  trust.  It  was  so  held  in 
the  case  of  McKnigMs  Ex^rs  v.  Walsh,  ante  p.  136,  upon  the 
authorities  cited  in  the  opinion.  In  that  case  McKnight, 
though  he  retained  the  money,  had  placed  in  the  hands  of  a 
person  select eil  by  the  father  of  the  infant  cestui  que  trust  as 
Purity,  an  amount  of  stock  unquestionably  sufficient.  But 
he  was  held  not  to  be  entitled  to  commissions,  on  the  ground 
of  breach  of  trust  by  not  investing  the  moneys ;  and  also  on 
another  ground,  which  exists  in  this  case,  that  he  had  done 
nothing  as  trustee  to  earn  commissions.  He  retained  the 
trust  fund  in  his  own  hands,  and  when  he  paid  the  interest 
he  paid  it  as  debtor,  and  was  no  more  entitled  to  commissions 
than  he  would  have  been  upon  paying  his  interest  to  a 
stranger  on  money  borrowed. 

The  trustee  having  retained  the  interest  after  it  was  due,  is 
bound  to  pay  interest  upon  it  from  the  day  it  became  due,  on 
the  20th  of  July  in  ciich  year,  and  the  account  must  be  stated 
aitx)rdingly. 

Another  question  is  as  to  the  removal  of  the  trustee.  Courts 
of  equity  have  power  to  remove  trustees  for  neglect  or  breach 
of  duty,  but  it  is  a  poAver  to  be  exercised  in  each  case  by 
the  discretion  of  the  court.     The  trustee,  David  A.  Smalley, 
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has  personally  paid  no  attention  to  this  trust,  but  left  it  fa 
his  co-trustee,  Abraham  Smalley.  This  often  is  and  must  k 
done  for  the  proper  administration  of  the  trust.  One  of  two 
trustees  can  often  better  discharge  the  trust  than  two,  and  ii 
the  acting  trustee  in  such  case  has  properly  discharged  the 
trust,  the  other  will  not  be  removed  for  this.  But  if  one 
trustee  abandons  it  to  another,  who  violates  the  trust,  squan- 
ders the  funds,  or  uses  them  in  his  own  business  withont 
security,  and  such  conduct  is  known  to  him,  he  is  as  guilty  ^i 
a  breach  of  trust  as  the  acting  trustee,  and,  like  him,  can  be 
removed  for  such  conduct.  Here  it  is  shown  that  David  had 
knowlcflge  of  the  conduct  of  his  co-trustee  in  this  trust  and 
did  not  interfere,  therefore  the  Avhole  question  is  as  to  the 
conduct  of  the  acting  trustee. 

A  trustee  will  not  be  removed  for  every  violation  of  duty. 
For  acts  done  in  bad  faith,  or  that  have  diminished  or  endan- 
gered the  trust  fund  without  bad  faith,  it  is  the  duty  of  the 
court  to  remove  him.  'Here  it  appears  that  the  trustee  is  a 
responsible  man,  of  large  property,  and  engaged  in  no  hazard- 
ous business,  and  that  the  fund  has  not  been  in  any  danger, 
and  it  is  easy  to  conceive  that  he  supposed  the  money  was  as 
safe  in  his  hands  as  in  any  inv^estment  he  could  make,  and 
tliat  retaining  it  would  save  expenses  to  the  fund.  I  cannot 
consider  that  his  good  faith  is  impeached. 

In  some  matters  his  conduct  seems  to  have  been  vexatious 
and  troublesome,  but  not  so  much  so  that  it  could  not  be  ex- 
plained by  the  circumstances,  if  they  were  all  before  me;  and, 
on  the  whole,  this  is  not  sufficient  for  removing  him  from 
the  trust. 

The  trustees  will  not  now  be  removed ;  but  if  the  neglect  of 
performing  their  duties  is  continued,  the  denial  of  this  relief 
is  without  prejudice  to  a  future  application.  It  is  the  duty 
of  the  trustee  to  invest  this  money  on  bond  and  mortgage,  or 
in  securities  of  this  state  or  of  the  United  States ;  and  it 
must  be  invested,  if  on  mortgage,  at  the  highest  rate  of  interesi 
allowed  by  law,  if  such  investment  can  be  procured,  and  soai 
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to  be  subject  to  taxes^  if  the  trustee  resides  in  the  part  of 
5tate  where  such  exemption  exists. 

here  is  no  controversy  as  to  the  amount  of  the  principal 
\e  trust  fundy  and  there  is  no  necessity  for  an  account 
g  taken  of  it.  The  complainant  is  entitled  to  a  decree 
the  two  yearly  installments  of  interest  on  the  fund  of 
X)  at  seven  per  cent.,  that  have  become  due  since  July 
1, 1869,  with  interest  on  each  from  the  day  when  it  be- 
e  due.  If  the  parties  agree  upon  the  amount,  there  is  no 
ssity  of  the  expense  or  delay  of  a  reference  to  a  master, 
he  decree  must  be  with  the  costs  of  the  complainants,  to 
mi  by  the  defendants  out  of  their  own  estates. 


Corlies  vs.  Corlies'  Executors. 

A  plea  that  the  complainant ''  Ib  incapable  of  taking  care  of  herself 
er  property,"  not  specifying  the  particular  incapacity,  is  bad  and 
fficient. 

A  plea  that  goes  to  the  whole  bill,  and  is  coupled  with  an  answer 
n  support  of  it,  but  which  denies  the  equities  set  up  in  the  bill,  is 
ruled  by  the  answer. 

A  motion  to  strike  out  an  insufficient  plea  is  not  correct  practice.  The 
should  be  set  down  for  argument. 


n  motion  to  strike  out  plea, 
^r.  GummerCy  for  motion, 
r.  P.  2).  Vroomy  contra. 

3e  Chancellor. 

le  defendants  filed  a  plea  and  answer.  The  plea  is  that 
omplainant  "  is  incapable  of  taking  aire  of  herself  or  her 
erty.^'  It  docs  not  set  up  idiocy,  lunacy,  or  imbecility 
ind,  or  an  inquisition  found.     The  incapacity  may  be 
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from  bodily  infirmity.  The  plea,  of  itself,  is  bad  and  insuffi- 
cient. Besides,  it  is  a  plexi  that  goes  to  the  whole  bill,  an<i 
is  coupled  with  an  answer  not  in  support  of  it,  but  whiclx 
denies  the  equities  set  up  in  the  bill.  This  overrules  the 
plea.  On  either  of  these  grounds  the  plea  mast  be  overrulecl. 
The  motion  to  strike  out  the  plea  is  not  correct  practice,  in 
case  of  an  insufficient  plea.  But  I  will  consider  the  motion 
as  if  the  i)lea  was  set  down  for  argument,  and  order  that  it  l>e 
overruleil. 


Mellon  rs,  Mulvky  and  wife. 

L  A  voluntary  conveyance  made  by  a  solvent  debtor  is  good  against 
subsequent  debts,  if  made  in  good  faith  and  without  intention  of  contract- 
ing debts  designed  not  to  be  paid. 

2.  I5ut  a  conveyance  given  by  a  husband  to  his  wife,  with  the  maniAs* 
intention  of  protecting  hia  property  against  debts  which  he  intended  to 
contract,  and  which  is  fraudulently  used  for  that  pur^wse,  is  void  as  to  a 
judgment  creditor. 

3.  A  conveyance  by  a  debtor  to  his  wife  after  he  contracted  part  of  the 
debt  for  which  complainant  has  a  judgment,  the  residue  being  contracted 
afterwards  without  anv  notice  to  the  comidainantof  the  convevance exc^T^ 
the  record  of  the  deed,  and  the  wife  having  knowle<lge  of  contracting  the 
debt,  is  void  as  against  the  complainant. 


Argucnl  upon  bill,  answer,  and  j)roofs. 
Mr.  Aitkin,  for  complainant. 
Mr.  ITuf/cmatiy  for  defendants. 

The  Chancellor. 

The  suit  was  by  a  judgment  creditor  of  Mulvey  to  ha'V'^ 
c*onvevance  made  bv  him  to  his  wife  dwlared  void  as  ainii*^* 
the  complainant,  as  being  without  consideration  and  frau**^ 
lent. 

The  defendant,  Mulvey,  conveyed  the  property  in  quest: *^ 
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liis  wife  after  he  contracted  part  of  the  debt  for  which  the 
niplainant  has  judgment.  The  residue  was  contracted  after- 
irds,  without  any  notice  to  the  complainant  of  the  convey- 
.c€?,  except  the  constructive  notice  by  recording  the  deed. 
he  ^\^fe  knew  of  contracting  the  debt,  which  was  for  a  cask 
*  liquor  for  a  rum  shop  kept  on  the  premises,  and  gave  the 
miplainant  no  warning.  It  was  conceded  on  discussion  at 
le  giving  of  the  deed,  that  the  conveyance  would  not  be 
alid  against  the  part  of  the  debt  then  due,  which,  in  fact, 
lie  wife  now  tenders  herself  ready  to  pay.  1  am  not  satisfied 
hat  any  consideration,  excjcpt  moneys  that  at  law  belonged  to 
the  husband,  was  paid  for  the  conveyance.  If  any  such  was 
paid,  it  was  a  very  small  part  of  it. 

A  voluntary  conveyance  made  by  a  solvent  debtor  is  good 
against  subsequent  debts,  if  made  in  good  faith  and  without 
intention  of  contracting  debts  designed  not  to  be  paid.  The 
circumstances  of  this  i^ase  show  clearly  that  this  conveyance 
^aJi  intended  to  protect  the  property  of  the  husband  against 
debt?  which  he  intended  to  contract,  and  the  conduct  of  the 
^'fc  shows  that  it  was  fraudulently  used  for  that  purpose.  It 
^ust  be  declared  void  as  against  the  complainant. 


Meigs  and  others  vs.  Lister  and  others. 

^'  It  is  not  necessary  for  the  purpose  of  an  injunction  that  the  odors  or 
^^  arising  in  the  carrying  on  of  the  defendants'  business  should  be 
'^^loas  or  unwholesome ;  it  is  sufficient  if  they  be  so  oflensive  or  disugree- 

*^  as  to  render  life  uncomfortable. 

*■•  A  mistake  in  the  name  of  the  location  of  the  defendants'  works 
**^iice  the  nuisance  arises,  cannot  afl'ect  the  question. 

**•  That  a  nuisance  is  not  constant  does  not  ail'cct  the  right  of  a  party 
*JUrtd  thereby  to  protection. 

^  A  party's  right  to  relief  from  the  nuisance  of  the  defendants'  works  is 
*^^  affected  by  the  allegation   (were   it  true,)  that  the  locality  is  sur- 
^^^Dded  by  other  nuL^ances,  and  dedicated  to  such  purposes. 

^*  If  there  are  several  nuisances  of  the  like  nature  surrounding  the 
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complainants,  they  must  seek  relief  from  each  separately;  they  cannot  be 
joined  in  one  suit,  nor  need  the  suits  proceed  pari  passu. 

6.  That  the  city  of  New  York  should  have  some  place  where  it  can  de- 
ix)sit  and  utilize  its  filth,  and  that  it  has  selected  the  place  in  this  state 
where  the  defendants*  works  are  carried  on,  will  not  compel  the  complain- 
ants to  suhmit  to  the  injury  as  a  damnum  absq^ie  injuria.  AVhat  place sndi 
filth  could  he  taken  to  where  it  would  he  less  injurious  than  the  place  so 
selected,  is  not  a  question  for  the  consideration  of  this  court. 

7.  Where  the  fact  of  the  nuisance  is  free  from  doubt,  a  delay  of  seveial 
months  will  not  prevent  relief  by  preliminary  injunction. 


The  argument  was  had  on  rule  to  show  cause  why  an 
injunction  should  not  issue,  upon  the  bill  of  the  complainants 
and  the  answer  of  the  defendants,  and  the^JSdavits  annexed 
to  them. 

3L\  W infield y  for  complainants. 

Mr.  F.  Stcvem  and  Mr.  T.  N.  McCarter,  for  defendants. 

The  Chancellor. 

The  complainants  are  residents  of  the  city  of  Bayonne. 
Henry  ileigs,  J.  R.  Schuyler,  Solon  Humphreys,  and  John 
J.  Serrell,  reside  on  the  east  side  of  and  adjoining  Newark 
bay ;  Kufus  Story,  on  the  north  side  of  and  adjoining  Kill 
Von  Kull.  All  have  resided  there  for  some  years.  The  four 
first  named  reside  within  about  a  mile  and  a  half  of  an  estab- 
lishment on  the  west  side  of  Newark  bay,  upon  Maple  Island 
creek,  erectixl  and  carried  on  by  the  defendants  for  drying 
bones,  rendering  matter,  and  other  rt^fusc  animal  matter  re- 
ceivcnl  and  imported  from  the  city  of  New  York  and  other 
places.  They  complain  that  a  noisome,  unpleasant,  and  sick- 
ening odor  escapes  from  this  c^stablishment,  which,  when  the 
wind  blows  from  that  direction,  surrounds  and  enters  theif 
dwellings,  j)ollutes  the  air  around  and  in  them,  renders  i* 
impossible  to  be  upon  their  piazzas  or  grounds  with  comfort? 
or  in  their  houses  when  the  doors  or  windows  are  open,  a^^ 
which  nauseates  and  actually  sickens  them  and  their  fiunih^' 
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1  Kufus  Story  all  complain  that  the  boats  of  the  dc- 
in  passing  through  Kill  Von  Kull  and  Newark 
this  refuse  and  rendering  matter,  pollute  the  air  and 
fe  uncomfortable.  The  complainants  pray  an  injunc- 
ast  carrying  on  this  business  of  drying  bones,  render- 
;r,  and  other  refuse  animal  matter  at  this  establish- 
i  against  transporting  it  through  Newark  bay  or 
1  Kull,  except  in  air-tight  compartments  or  vessels, 
le  foul  odors  could  not  escape, 
►mplainants  are  well-known  citizens  of  the  highest 
ility,  and  in  their  affidavits  annexed  to  the  bill  state 
id  positively  that  they  reside  in  the  locality  stated, 
actively  own  their  residencies.  That  they  and  their 
ire,  and  have  been  for  two  years  past,  annoyed  by 
insive,  and  sickening  odors  and  stenches,  such  as 
ing  there  uncomfortable,  and  oblige  them  to  leave 
grounds  and  piazzas,  and  to  close  the  windows  of 
ises,  and  such  as  at  times  actually  to  nauseate  and 
lem,  and  prevent  them  from  taking  their  meals, 
air  there  was  pure  and  uncorrupted  before  the  de- 
erected  their  establishment,  and  that  these  odors 
proceed  from  the  establishment  of  the  defendants 
business  carried  on  there.  The  odors  have  been 
men  in  boats  across  the  bay  to  the  establishment  of 
dants,  who  found,  upon  going  around  the  works, 
e  was  no  foul  odor  of  the  kind  on  any  side,  except 
irds  which  the  wind  was  blowing. 
facts,  if  not  answered  and  contradicted  in  such  man- 
raise  a  doubt  about  them,  are  sufficient  to  entitle  the 
ants  to  the  interference  of  the  court  lor  their  protcc- 

lot  necessary  for  that  pur])ose  that  odors  or  gases 
3  noxious  or  unwholesome  :  if  they  are  offensive  and 
ble  in  such  manner  as  to  render  life  uncomfortable, 
cient.  This  doctrine  was  examined  into  and  acted 
the  cases  of  Boss  v.  Bvilcr,  4  (1  E.  Green  204 ;  and 
iv.  Citlzma  Gas  Light  Co.,  5  C.  E.  Green  201. 
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The  only  question  here  is,  whether  the  allegations  ar 
proofs  of  the  complainants  are  denied  or  disproved,  or  serioi 
doubt  thrown  over  their  truth,  by  the  answer  and  the  afiBd; 
vits  annexed  to  it. 

The  answer  denies  that  the  works  of  the  defendants  are  c 
Bound  creek,  as  stated  in  the  bill,  but  states  the  location 
be  on  Maple  Island  creek,  one-third  of  a  mile  further  nort 
A  mistake  in  the  name  of  a  creek  cannot  affect  the  questio 

The  answer  admits  that  the  defendants  erected  their  wor 
in  1869,  at  the  place  in  question,  and  maintained  them  un 
August  31st,  1870,  when  they  were  burned  down.  That  the 
works  consisted  of  a  one-story  building  two  hundred  feet  loi 
and  eighty  feet  wide,  with  a  platform  fifteen  feet  wide  alo] 
the  front  on  Maple  Island  creek.  That  the  building  contain 
a  drying  apparatus  constructed  of  brick,  six  feet  high,  fil 
feet  wide  across  the  whole  width  of  the  building,  in  whi 
were  flues  for  fires  to  heat  the  apparatus  for  drying  the  mat 
rials  placcil  upon  it.  That  they  brought  in  barges  from  Xc 
York  the  refuse  animal  matter  discharged  from  a  floatii 
rendering  establishment  maintained  in  the  Hudson  river  1 
the  municipal  authorities  of  that  city,  or  with  their  approh 
tion,  in  which  the  refuse  animal  matter  from  the  markets  afl 
streets  in  that  city  was  gathered  and  boiled,  and  the  fat  an 
some  other  materials  extracted  and  utilized.  That  the  res 
due  was  discharged  fresh  from  the  rendering  tanks  into  th 
barges  of  the  defendants,  of  which  one  daily  was  brought,  an« 
continues  to  be  brought  to  the  establishment  of  the  defend 
ants.  That  on  receiving  and  in  transporting  and  using  thi 
material,  disinfectants  were  used.  That  this  material  wfl 
landed  upon  the  platform,  stored  in  the  building  to  the  deptl 
of  six  or  eight  feet,  dried  on  the  platform  and  on  the  diyioj 
apparatus,  on  which  it  was  stirred  and  turned  over  by  th 
workmen,  the  moisture  and  odors  being  expelled  by  the  fire 
below.  That  an  indictment  was  found  in  the  Hudson  Count; 
Oyer  and  Terminer  against  them  for  nuisance  in  maintainiui 
this  establishment.  That  two  days  afler  it  was  burned,  a  ^ 
monstrance  or  petition,  signed  by  hundreds  of  the  inhabitant 
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of  Bayonne,  was  presented  to  them  against  rebuilding  this 
establishment.  That  they  rebuilt  it,  but  put  only  a  few  flues 
in  the  brick  dr}'ing  apparatus,  and  these  few  were  used  but 
for  a  short  time.  That  they  have  erected  there  a  platform 
two  hundred  and  fifty  feet  sc[uare,  on  which  this  material 
no\r  is  spread,  to  be  dried  by  the  wind  and  sun,  being  stirred 
and  turned  over  by  the  workmen.  These  materials  are  here 
dried  to  be  taken  to  their  bone  dust  and  fertilizer  factory  on 
the  F*assaic,  near  Newark,  where  they  are  ground  and  manu- 
ficturcil  into  fertilizers. 

They  admit  that  some   odors  arise  from  the  process  of 
drying,  and  that  these,  at  least  those  from  the  process  as  at 
first  carried  on,  may  be  oiFensive  to  some  persons  not  accus- 
tomed to  them.    They  deny  generally  that  they  are  unhealthy 
or  noxious,  or  so  offensive  as  to  make  life  uncomfortable,  and 
they  do  not  believe  that  they  caused  the  nausea  and  sickness 
and  discomfort  alleged  by  the  complainants. 

The  defendants,  by  their  answer,  do  not,  if  the  affidavits 
te  taken  literally,  deny  under  oath  a  single  material  fact 
charged  in  the  bill.  The  affidavit  is  only  as  to  the  acts  of 
the  defendants,  and  does  not  apply  to  the  facts  that  offensive 
*nd  noxious  odors  arise  from  their  works,  and  arc  carried 
over  to  the  city  of  Bayonne,  and  make  the  homes  of  the  com- 
plainants uncomfortable.  But  if  the  affidavits  are  construed 
^  *pply  to  and  verify  every  fact  stated  in  the  answer,  the 
^Wements  that  odors  arise  from  this  business,  offensive  to  some 
persons,  and  that  the  odor  is  of  the  same  kind,  though  more 
intense  than  that  from  their  bone  factory  on  the  Passaie,  are, 
^  a  great  extent,  admissions  of  the  facts  on  which  the  com- 
plainants' charges  arc  founded.  They  admit  almost  every- 
thing except  the  intense  offensiveness  of  these  odors  when 
"^y  reach  the  complainants'  residences ;  and  of  that  the 
defendants  have  not,  and  do  not  pretend  to  have  personal 
^liowledge.  The  business  of  the  defendants,  conducting  a 
"OJte  fiu^tory  and  preparing  the  refuse  of  the  streets,  slaughter- 
'^'ises,  and  markets  of  a  great  city  for  manufacture,  is  of  a 
^^  kind  with  many  other   trades  and  business,  perfectly 
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lawful,  that  are  universally  recognized  as  nuisances;  and 
where  carried  on,  it  requires  clear  and  positive  evidence  to 
show  that  they  do  not  affect  those  residing  in  their  vicinity. 
Drying  such  materials  as  these  are  admitted  to  be,  whether 
by  fire,  the  w  ind,  or  the  heat  of  the  sun,  from  the  nature  of 
things,  cannot  fail  to  create  offensive  and  disgusting  odors  and 
stenches.  Whether  these  could,  at  the  distance  of  one  or  two 
miles,  in  any  state  of  the  wind,  affect  persons  so  as  to  render 
them  uncomfortable  and  to  nauseate  and  sicken  them,  is  a 
fact  that  is  not  self-evident,  or  perhaps  probable,  and  requires 
evidence  to  sustain  it.  Of  this  there  is  abundant  evidence  on 
part  of  the  complainants,  and  no  denial  by  the  defendants  of 
their  own  knowledge.  It  does  not  appear  that  they  were 
ever  on  the  eastern  shore  of  Newark  bay.  The  immense  mass 
of  this  refuse  animal  matter  carried  from  the  rendering  tanks 
in  Xew  York,  stored  in  the  building  and  piled  on  the  plat- 
form at  Newark  bay,  and  spread  out  on  a  surface  exceeding 
sixty  thousand  square  feet  to  dry,  sufficiently  accounts  for  an 
amount  of  offensive  odors  and  gases  to  be  effective  at  the  dis- 
tance of  two  miles.  So  far,  then,  as  the  answer  is  concerned, 
giving  the  most  liberal  construction  and  effect  to  the  affida- 
vits, the  equity  of  the  bill  is  not  denied.  There  is  no  denial 
by  any  one  on  his  own  knowledge,  of  the  fact  that  the  com- 
plainants are  affected,  annoyed,  and  made  uncomfortable  by 
disgusting,  nauseating,  and  offensive  odors,  or  that  these 
odors  proceed  from  the  establishment  of  the  defendants. 

Annexed  to  the  answer  is  a  large  number  of  affidavits  made 
by  strangers,  for  the  purpose  of  showing  that  the  aflSants  have 
been  or  lived  uj)on  the  east  shore  of  Newark  bay,  and  have 
navigated  the  bay,  and  have  not  noticeil  or  been  seriously 
affected  or  annoyed  by  odors  or  vapors  from  the  works  of  the 
defendants ;  and  to  show  that  there  are  divers  other  estab- 
lishments at  distances  varying  from  three  to  six  miles  from 
the  residences  of  the  complainants,  from  which  bad  odors  or 
smells  may  or  do  come. 

These  aftidavits  may  show  that  these  particular  affiants 
may  have  been  there  when  these  odors  were  least  offensive,  or 
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that  having  no  interest  in  the  matter  they  giive  but  little  heed 
to  them,  or  that  they  are  j)ersons  to  whom  foul  odors  of  this 
kind  give  little  offence.  But  they  do  not  contradict  or  throw 
any  doubt  upon  the  fact  that  at, the  times  mentioned  in  the 
hill,  and  the  affidavits  annexetl,  the  complainants  and  their 
families  were  annoyed,  nauseated,  and  made  uncomfortable 
hv  these  odors  proceeding  from  the  defendants'  works.  That 
the  nuisance  is  not  constant,  but  only  when  the  wind  is  in 
one  direction,  does  not  affect  the  right  of  the  complainants  to 
|)rot€Hition.  They  are  not  obliged  to  submit  to  be  made  un- 
comfortable and  miserable  one  day  in  twenty,  in  consideration 
of  being  allowed  to  enjoy  the  other  nineteen. 

The  position  taken  by  counsel  that  the  complainants  were 
entitlcKl  to  no  relief  from  this  nuisance  because  the  locality 
was  surrounded  by  other  nuisances  and  dedicated  to  such 
pwiK)ses,  luis  no  foundation  in  law  or  in  fact.  If  there  were 
several  nuisances  of  the  like  nature  surrounding  them,  they 
niust  seek  relief  from  each  separately  ;  they  cannot  be  joined 
in  one  suit,  nor  need  the  suits  proceal  pari  j;>^(8,svf.  The 
poudrette  factor}"  on  the  Passaic  and  the  abattoir  at  Commu- 
^H^aw,  are  six  miles  from  the  houses  of  the  complainants,  and 
*i  tlierc  is  any  affidavit  that  they  do  or  can  annoy  the  com- 
plainants, no  credence  can  be  expected  for  it.  The  other  es- 
tablishments are  all  more  than  tlu'ee  miles  away,  and  are  not 
^*  a  nature  to  annoy  the  complainants  at  that  distance. 

The  theory  urged  with  much  force  by  counsel,  that  it  is 
'^^cessary  that  the  city  of  New  York  should  have  some  place 
^here  it  can  dcj)osit  and  utilize  its  filth,  and  that  having 
^*ected  this  place,  the  complainants,  though  injured,  must 
*^^^bniit  to  the  necessary  conscfj^uence  as  damnum  absque  mjurkiy 
^  <lo  not  think  sound.     I  do  not  think  it  necessary  that  this 
^*^urt  or  this  state  should  answer  the  question  boldly  pro- 
pounded by  counsel,  to  what  place  can  it  be  taken  where  it 
^^'lU  be  less  injurious  than  here.     That  city,  without  the  con- 
*^atof  New  Jersey,  has  no  right  to  make  any  part  of  this 
'"^tate  its  sewer  or  its  pest-house,  even  if  it  would  do  less  injury , 
I        "^^  to  places  at  like  distance  on  the  shores  of  Long  Island  or 

L        Vol.  vm.  o 
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Stateii  Island.  There  may  be,  or  may  not  be,  such  pi 
In  this  ease  it  chms  not  appear.  But  the  residents  and  o^ 
of  the  villas  and  sites  for  villas  in  this  most  bcautifa 
desirable  part  of  New  Jei'sey^  eould,  and  beyond  doubt  w 
afford  to  raise  a  fund,  the  interest  of  whieh  would  suffi 
transport  a  barge  laden  with  this  offensive  refuse  daily  oi 
of  Sandy  Hook  to  be  dumped  into  the  oeean,  rather 
have  them  desolati>d  and  made  valueless  bv  an  establish 
of  the  kind  that  this  is  allegeil  to  be,  if  the  only  reaso 
maintaininjij  it  w:ls  that  Jersevmen  hold  their  houses  b 
base  tenure  of  beinc^  obliged  to  provide  a  cc^ss-jmol,  or  s 
for  the  impurities  of  the  eity  of  Xew  York. 

As  before  observed,  I  have  no  doubt  as  to  the  faet  o 
injury,  of  its  aggravated  eharaeter,  or  that  it  is  caused  b 
works  of  the  defendants.     If  there  was  any  serious  doub 

if 

delay  of  the  complainants  has  bwn  such  that  a  prelim 
injunction  should  not  be  granted  until  after  a  trial  at 
Of  the  indictment  thev  have  no  direct  control.  It  si 
have  been  tried  if  it  was  under  their  control.  But  thev  < 
have  each  brought  a  civil  suit,  and  possibly  had  it  d 
mined  by  the  verdict  of  a  jury  before  this.  The  nui; 
now  complained  of  has  existed  since  the  winter  of  1871. 
where  the  fiict  of  the  nuisimce  is  as  free  from  doubt  as  ii 
case,  this  delay  should  not  prevent  the  relief  by  prelim 
injunction. 

As  to  the  other  branc^h  of  the  applimtion,  the  transpo 
their  material  along  the  Kills  in  boats  without  air-tight  cc 
the  fact  of  such  transportiition  is  admitted ;  nor  is  it  dc 
either  in  the  answer  or  affidavits,  by  any  one  having  per 
knowledge  of  the  fact,  that  in  transportation  it  emits  an  ( 
sive,  disgusting  odor.  It  is  practicable  to  cover  the  b 
so  nearly  air-tight  that  no  offensive  odor  can  escaj)e  fi'or 
material  transported.  Whether  a  wooden  barge,  on  v 
material  has  been  transported,  can  be  so  cleansed  that  it 
not  be  offensive  when  returning,  unless  covered  in  like  : 
ner,  is  a  doubtful  question. 

An  injunction  must  issue  to  restrain  the  defendants 
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taking  to  their  works  or  establishment  at  Maple  Island  creek, 
or  any  place  in  its  vicinity,  the  refuse  or  rendering  matter 
from  rendering  tanks  in  the  city  of  New  York  or  elsewhere, 
or  any  refuse  animal  or  rendering  matter ;  and  from  drying  or 
haking  any  such  matter  there  by  heat,  or  the  sun  or  wind  ; 
and  from  carrj'ing  on  any  manufacture  or  business  there  that 
shall  produce  oflensive  odors  that  may  be  carried  or  wafted 
to  the  residences  of  the  comj)lainants,  or  any  of  them ;  and 
froni  transporting  through  the  Kill  Yon  Kull  or  Newark 
my  any  such  matter,  except  in  boats  or  barges  with  air-tight 
<^verj4,  such  as  to  prevent  any  offensive  odor  from  escaping 
iroai  them,  perceptible  on  the  shores. 


MoiES  V8.  O^Neill. 

^*    The  eqaities  of  the  bill  being  denied,  injunction  dissolve<l,  and  motion 
for  I'eceiver  refuse<l. 

—    That  the  partnership  business  is  unprofitable  and  the  partnership 

™oul<J  l)e  dissolved  or  discontinued,  is  not  a  sufficient  ground  for  enjoin- 

^  One  of  the  partners  from  going  on  with  the  business  and  settling  up  the 

*ff5iir?»,  or  for  taking  the  property  out  of  his  hands  to  be  administered  by  a 

^weiver. 


Argued  on  motion  by  complainant  for  a  receiver,  and  on 
^<>tion  by  defendant  to  dissolve  the  injunction  heretofore 
gmnted. 

Mr.  Ransom,  for  complainant. 

3/r.  MeGilly  for  defendant. 

The  Chancellor. 

The  defendant  has  fully  answered  every  allegation  in  the 
"ill  on  which  an  equity  could  be  raised  either  for  an  injunc- 
*i<>n  or  receiver.     The  partnership  business  may  be  unprofit- 


208 


CASES  IN  CHANCERY. 


Cornish  r.  Comiah. 


able,  and  it  may  be  that  the  partnership  should  be  dissoked 
or  discontinued.  But  there  is  no  reason  for  enjoining  0*XeiU 
from  proceeding  with  the  business  and  settling  up  the  affiiiis, 
or  to  take  the  property  out  of  his  hands  to  be  administered 
by  the  expensive  and  destructive  machinery  of  a  receiver  in 
chancery. 

The  injunction  must  be  entirely  dissolved,  and  the  motion 
for  receiver  is  refused. 


Cornish  vs.  Cornish. 

1.  Where  tlie  conduct  of  the  husband  is  the  cause  of  the  wife's  leaving 
her  home,  and  his  octions  since  have  been  such  as  to  prolong  her  aboence 
for  three  years,  such  absence  is  not  desertion  contemplated  by  the  statutej 
and  no  divorce  can  be  Iiail. 

2.  Where  the  husband  has  not  made  the  advances  or  concessions  which 
a  just  man  ought  to  make  to  put  an  end  to  liis  wife's  desertion,  induced, 
though  not  justified  by,  liis  conduct  to  lier,  the  desertion,  though  willful 
and  continued,  in  not  obstinate. 

This  cause  was  heard  ex  parte  upon  report  of  the  master, 
and  the  proofs  before  him  taken  cr  parte. 

Mr.  31.  Bea^ley,  Jr.,  for  petitioner. 


The  Chancellor. 

The  circumstances  under  which  the  defendant  left  the  pet*' 
tioner  and  luis  continued  away,  do  not,  in  my  opinion,  mak-^ 
her  absence  the  willful,  continued,  and  obstinate  desertic^'^ 
intended  by  the  statute.     He  did  much  to  provoke  her  goii'*^ 
away,  though  his  conduct  did  not  altogether  justify  it.    1^ 
has  done  nothing  since  to  induce  her  to  overlook  or  forgi^ 
his  conduct,  which  provoked  her   to   leave,  or  made  ^^^. 
attempt  to  induce  her  to  return,  but  has  acted  as  a  husbai'^' 
would  act  who  wished  his  wife  to  stay  away  for  the  three  yea- 
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uired  by  the  statute  to  convert  desertion  into  cause  for 
'orce. 

On  the  occasion  of  her  leaving,  he  returned  home  at  an 
seasonable  hour  of  the  night,  and  woke  her  up  from  sleep 
admit  him ;  it  was,  perhaps,  her  duty  as  a  wife  to  have 
t  up  instantly  and  to  have  admitted  him  with  that  appear- 
ce  of  cheerfulness  which  many  feign  and  few  feel.  But  his 
nduct  in  resenting  her  tardiness  and  discontent  by  threat- 
ing  to  chastise  their  infant  of  a  year  old,  because,  when 
us  waked  up,  it  made  some  noise,  as  every  child  would  do, 
IS  brutal.  She  very  properly  snatched  up  her  child  to  pro- 
^  it,  and  also  fell  into  a  passion,  it  may  have  been  too 
olent,  but  some  passion  was  unavoidable.  Instead  of 
ideavoring  to  soothe  and  quiet  her,  he  left  the  room.  She 
^  living  with  him  in  the  house  with  his  father,  mother,  and 
"Other,  away  from  her  own  relatives,  and  although  his  mother 
•ed  to  pacify  her,  yet  when  she  naturally  spoke  of  returning 
her  father's  house  as  a  refuge  from  this  treatment,  her 
Jsband,  instead  of  calming  her,  harshly  bid  her  to  look  to 
e  consequences  of  the  step  she  was  taking. 
He  sent  her  away  in  this  mood  at  midnight,  with  a  hired 
^^,  to  her  father's  house,  three  miles  distant.  He  has  never 
en  to  her  since  to  seek  for  reconciliation  or  ask  her  to 
tnm.  He  has  met  her  a  number  of  times  without  Speaking 
her.  Her  temper  may  \ye  too  quick  and  too  violent,  but 
^as  his  duty  to  go  to  her  after  leaving  under  these  circum- 
^ces,  and  see  if  some  contrition,  some  concession  on  his 
rt,  could  not  do  awav  with  the  eflect  of  his  harsh  conduct 
I  that  night.  Her  threat,  in  the  anger  of  the  moment,  never 
live  with  him  and  to  obtain  a  divorce,  are  not  sufficient 
cuse  for  not  making  the  attempt.  He  has  acte<l  as  if 
>xiou8  to  convert  a  small  quarrel  between  him  and  his  wife, 
^hich  he  was  both  much  and  most  to  blame,  into  a  legal 
'ound  for  divorce.  He  has  not  made  the  advances  or  con- 
^sions  which  a  just  man  ought  to  have  made,  to  put  an  end 
^  this  desertion.  For  want  of  this,  a  desertion  which  was 
wilful  and  continued,  cannot  be  adjudged  obstinate. 

The  divorce  must  be  refused. 
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Goodwin  vs.  Goodwin. 

1.  An  allegation  that  since  September,  1869,  (the  bill  being  filed  in! 
vember,  1871,)  the  defendant  committed  adultery  with  P.  M.  G.  at  a  ho 
in  Amity  street,  in  the  city  of  New  York,  sufficiently  individuates 
offence.     The  time  need  not  be  more  specifically  alleged. 

2.  The  offence  being  sufficiently  specified,  the  demurrer  being  gene 
overruled. 


The  cause  came  up  for  argument  on  demurrer  to  the  1 
of  complaint. 

Mr.  W.  S.  Whlteheady  for  demurrer. 

3Ir.  CoUhui,  contra. 

The  Changellou. 

The  bill  in  this  case  is  for  divorce  on  account  of  adultc 
The  demurrer  is  general,  to  the  whole  bill,  and  the  ground 
demurrer  is  that  no  offence  is  sufficiently  specified  so  that 
defendant  can  individuate  it,  or  know  what  oc<5ision  is 
tended  so  as  to  prepare  her  answer  or  defence. 

One  of  the  specifications  is,  that  since  the  removal  of 
parties  to  West  Bergen,  in  September,  1869,  the  defend 
committed  adultery  with  P.  M.  G.,  at  a  house  in  An 
street,  in  the  city  of  New  York.  This  is  sufficient  in  all 
spects,  except  as  to  the  time ;  that  extends  from  Septeml 
1869,  to  November,  1871,  the  time  of  filing  the  bill.  ' 
question  is,  whether  a  more  definite  designation  of  the  tim 
necessary. 

In  equity  there  is  no.  rule  laid  down  or  adopted  as  to 
manner  of  alleging  the  time  of  the  material  facts  set  forth, 
the  most  approved  precedents  of  forms  of  bills,  the  allegal 

is  usually  sometime  in  or  about  the  month  of  .     ' 

only   authority   is   an   expression   of  Chancellor   Green 
Harsh  v.  Marsh,  1  C.  E.  Green  395,  that  "  it  is  not  necesa 


MAY  TERM,  1872.  211 


Goodwin  v.  Goodwin. 


lal  eases,  to  state  the  day,  but  the  month  and  year 
stated."  This  wjis  no  doubt  founded  upon  the 
[jtice  familiar  to  tlie  Chaneellor  al)ove  referre<l  to. 
us  no  authority,  and  evidently  did  not  intend  to 

as  a  striet  rule  of  pleading  in  chancery,  but  states 
roj)er  mode  in  bills  of  equity.  At  law,  both  in 
iminal  proceedings,  it  is  always  necessiiry  to  state 
;h,  and  year.     But  it  is  never  necessary  to  prove 

certain  cases,  where  tlie  time  is  necessary  to  con- 
ofience  or  fix  the  liability.  Generally,  the  act 
ved  at  any  time  within  the  statute  of  limitations, 
vhere  there  are  not  technical  rules  as  to  the  form  of 
as  there  are  at  law,  I  see  no  reason  to  make  a  rule 
.»gation  shall  be  as  to  a  time  certain,  either  as  to 
,  or  year,  when  it  is  not  requircil  to  prove  the  fact 
alleged.  Such  allegation  would  be  mere  form  ;  a 
h  woulj  do  no  good  and  might  mislead.  I  find 
y  requiring  such  allegation  of  time,  such  as  would 
le  to  sustain  a  demurrer. 

'  question  is,  whether  the  defence  is  sufficiently 
d.  The  name  of  the  ])erson  is  stated,  also  the 
itv,  of  the  house  in  which  the  offence  was  com- 
lis  seems  to  me  suflicient ;  it  complies  with  the 
as  the  object  of  it  is  concerned.  If  it  had  been 
lave  taken  place  on  a  specified  day  in  August, 
ence  at  any  time  within  the  two  years  mi<jht  have 
I.  If  defendant  had  committed  adultery  a  num- 
;  within  these  two  years  with  P.  M.  G.,  in  Amity 
York,  it  would  not  individuate  the  oflence,  but  it 
fa  day  or  month  had  been  stated, 
•ne  offence  is  sufficiently  specified,  the  demurrer, 
al,  must  be  overruled. 
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Murray  vs.  EiiSTON. 

•  1.  A  party  to  a  suit  can  be  compelled  by  a  subpoena  duces  tecum,  to  pro- 
duce papers  and  documentH  to  be  used  on  the  trial  as  evidence. 

2.  A  subpoena  duces  tecum  commanding  a  party  only  to  appear  at  a  ce^ 
tain  place  and  time  named  in  the  writ,  and  bring  with  him  a  certain  book, 
but  omitting  the  direction  to  testify,  is  invalid,  and  the  party  refusing  to 
obey  it  cannot  be  attached  for  contempt. 


On  rule  to  show  cause  whv  an  attachment  should  not  issue 
for  contempt,  on  affidavits. 

3L\  W.  B,  Williams,  {or  the  rule. 

jj/r.  A.  Zabriskie,  contra. 

The  VlCE-ClIANCELLOR. 

While  the  evidence  in  this  cause  was  being  taken  before 
the  master,  the  complainant  was  sworn  and  examined  as  fl 
witness.  He  referred,  in  his  testimony,  to  an  entry  in  a  book 
in  his  possession,  which  boojc  he  declined  to  produce.  Th< 
defendant  afterwards  served  liim  witli  a  writ,  intended  to  b* 
a  subj)a?na  duces  tecum.,  commanding  him  to  appear  l)efore  tb' 
master  Avith  the  book  at  a  time  and  place  namedi  The  coia 
plainant  refused  to  obey,  and  upon  a  rule  to  show  cause  wh; 
an  attachment  for  contempt  should  not  issue  against  him,  t\v^ 
questions  were  raised  as  the  questions  on  which  the  decisioi 
of  the  motion  for  an  attachment  must  turn. 

1.  Whether  a  party  to  a  suit  can  be  compelled,  by  a  sub 
poena  duces  tecum,  to  produce  papers  and  documents  to  b 
used  on  the  trial  as  evidence ;  and, 

2.  Whether,  if  so  compellable,  the  writ  served  in  this  ca* 
was  valid  and  sufficient. 

The  argument  that  a  party  to  the  suit  is  not  liable,  in  thi 
respect,  like  any  other  witness,  was  dniwn  from  the  act  con 
cerning  evidence,  approved  April  5th,  1855.   Ni^,  Dig,  1043 
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ixth  section  of  that  act  provides  that  "  the  court,  other 
he  court  for  the  trial  of  small  causes,  before  which  a 
Lction  or  proceeding  is  pending,  may,  in  their  discretion 
pon  notice,  order  either  party  to  give  to  the  other,  within 
ified  time  and  ui)on  such  terms  as  may  'be  imposed,  an 
tion  and  copy,  or  •permission  to  take  a  copy,  of  any 
,  papers,  or  documents  in  his  possession  or  under  his 
1,  containing  evidence  relating  to  the  merits,  and  if  com - 
e  with  the  order  be  refused,  such  books,  papers,  or  doc- 
s  shall  not  be  given  in  evidence  in  such  action,  and  the 
refusing  be  liable  for  contempt." 

s  section  no^  having  been  repealed  by  the  act  of  1859, 
ich  parties  themselves  were  made  competent  as  witnesses, 
tter  act,  it  was  contended,  should  be  construed  in  con- 
n  with  the  former,  and  not  be  held  to  furnish  an  addi- 
means  of  access  to  a  party's  private  papers  and  books. 
3medy  provided  by  the  fii'st  act,  it  was  .said,  is  ample, 
as  parties  are  concerned,  for  the  discovery  of  evidence, 
e  statute,  in  granting  against  parties  a  remedial  proceed- 
>t  available  against  witnesses  in  general,  was  not  dc- 
.  further  to  subject  their  private  papers  and  books  to  an 
>nal  liability  of  invasion.  On  general  consideraticms 
edicncy  and  policy,  it  is  difficult  to  perceive  why  docu- 
and  books,  whose  production  would  elucidate  the  issues 
ed  iif  the>suit,  should  be  more  guarded  or  inaccessible 
hands  of  the  parties  than  in  the  custody  of  others;  but 
er  this  may  be,  the  explicit  language  of  the  act  puts  the 
•  beyond  question  or  doubt.  "No  jxirson,"  the  Ian- 
is,  "  shall  be  disqualified  as  a  witness  in  any  suit  or 
iding  at  law  or  in  equity  by  reason  of  his  or  her  interest 
event  of  the  same,  as  a  party  or  otherwise."  Whoever 
I  the  statute  could  be  a  witness,  could  be  comiK?lled,  by 
poena  duces  tecuDiy  to  attend  at  the  trial  with  the  require<l 
iment  and  produce  it  in  evidence,  unless  some  lawful  or 
^ble  excuse  could  be  given  for  withholding  it ;  of  the 
ity  of  which  excuse  the  court,  and  not  the  witness,  was 
Ige.    The  language  of  the  act  removes  all  disabilities 
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and  makes  all  witnesses  alike.     The  insi)ectioii  provided  for 
is  neither  incompatible  with  nor  an  adequate  substitute  fcr 
the  production,  at  the  trial,  of  the  documentary  proofs,    the 
former  is  permitted  at  the  discretion  of  the  judge,  ujk)!!  ap- 
j)lication  and  upon  terms,  and  while  an  important  and  effi- 
cient mode  of  eliciting  the  truth  in  preparation  for  the  trial, 
does  not  supersede  but  is  supplement<3d  and  enforced  by  the 
later  statute,  compelling  the  bringing  of  the  instruments  into 
court.     This  construction   has  been  repejitedly  put  by  the 
courts  of  New  York  upon  the  similar  j)rovisions  of  their  code. 
In  Tmiter  v.  LataoUj  7  How,  Pi\  11.  20 1,  a  party  refusing 
obedience  to  a  subjxiena  duccH  tecmn,  was  justified  by  Judge 
Roosevelt,  because  the  words  of  the  cmle,  "may  be  com[)elle<l 
U)  '>';/"'',"  included  only  the  giving  of  testimony  orally,  aud 
iu)\    h«-  I  '(xhu'tion  of  papers  or  books.     The  right  to  inspect 
and  have  to^ii  >  (►!'  the  latter,  i)rovided  for  in  a  previous  sec- 
tion of  the  code,  as  it  is  in  our  statute,  was  thought  by  that 
judge  to  prevent   one  j)arty  from  compelling  the  other    to 
offer  them  in  evidence  at  the  trial.    ]iut  this  ruling  was  after- 
wards rej)udiatcd  in  Jjoncfitnl  v.  Lyndv,  8  How,  Pr,  U,  22(3  ; 
also  in  People  v.  Difchnan,  24  How,  Pr,  R,  222;  antl  **^ 
J///cAr«\v  (mr,  12  AbboWH  Pr.  ]i\  249.     In  all  these  later 
cases  it  was  held  not  to  be  an  oj)en  question  that  a  part> 
examined  ius  a  witness  could  be  rcc[uire<l,  by  subpoena  cfii*-'^^ 
tecumy  to   produce   documents  and   books  pertinent   to    tl^^ 
issues,  to  be  used  as  evidence  at  the  trial.     In  the  prt^j^**^ 
case,  tlu^reforc,  the  complainant  was  wrong  in  refusin^r?  ^"^'^ 
this  ground,  to  obey  the  subjuena. 

AVas  the  writ  that  Wits  served  on  him  a  valid  and  sufliei*-'^ 
one?     The  objection  to  it  is  that  it  did  not  contain  the  e^*^ 
tomary  w-irds  directing  him  to  testify.     It  commandtKl  1^^^^^ 
only  to  In  and  appear  at  the  office  of  the  master,  and  bri*^^ 
with  him  the  book.     Of  the  reason  why  he  was  to  appear^    ^ 
what  he  was  .to  do  when  he  got  there,  nothing  was  said.    '1  *^^ 
defendant,  doubtless,  wanted  only  the  complainant's  book,  ^*^ 
not  his  tcstimonv,  and  hence  the  omission.    -But  the  omis^**^^ 
is  fatal  to  the  authority  of  the  writ.     The  power  of  a  cou**^ 
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•el  the  attendance  of  a  witness,  is  derived  from  the  pur- 
for  which  he  is  to  come,  viz. :  to  give  evidence  in  some 
a,  suit,  or  proceeding  pending  before  it.  An  arbitrary 
pricious  command  to  go  here  or  go  there,  would  obviously 
igatory  and  vain.  This  is  the  difficulty  with  the  present 
oena.  Had  the  complainant  appeared  with  the  book  no 
jould  have  been  made  of  it  without  his  consent,  for  a 
m  actually  present  at  the  trial  may  refuse  to  be  sworn  as 
tness,  unless  he  have  been  duly  subpoenaed.  Dejmrtures 
I  established  common  law  forms  are  api  to  be  found  also 
rtures  from  the  substance  to  which  the  forms  were  origi- 
7  and  nicely  adjusteil.  The  complainant,  on  the  latter 
nd,  cannot  be  deemed  guilty  of  contempt,  and  the  rule 
t  be  discharged,  but  his  refusal  being  wrong  on  the  first 
nd,  which  was  the  main  one,  the  rule  should,  I  think,  be 
larged,  without  costs. 

I  respectfully  advise  as  above. 


2/fc. 


O  A.SES 


ADJUDGED   IN 


THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 
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Johnston  aiul  others  vs.  Jones  and  others. 

v.  A  court  of  equity  lias  no  jurisdiction  to  remove  an  officer  frond  ^^ 
office  of  which  he  is  in  i)os8e«8ion,  or  to  declare  such  office  forfeitedtV    I^*- 
when,  in  a  suit  of  which  ecjuity  has  jurisdiction,  the  question  of  the  ri^** 
to  an  office,  or  as  to  the  regularity  of  an  election,  arises,  and  murt  be  **** 
cided  to  obtain  the  etiuitable  relief,  that  court  is  comj)etent  to  inquire  ^^^ 
and  decide  these  matters  for  the  puq>ose  of  the  suit.     But  its  decision  ^^^ 
not,  like  that  of  a  court  of  law,  u[)on  a  quo  warmnto  or  mandatMtSy  ope*^ 
in  rem.  and  remove  or  oust  anv  one  from  an  office  which  in  fact  he  ho***' 

2.  To  enforce  trusts,  sui)press  frauds,  and  compel  tlie  performance? 
contracts,  are  peculiarly  within  the  province  of  a  court  of  ecjuity.    Tli-^*® 
ends  may  be  attained  by  injunction,  decree  for  specific  performance^     ^ 
both.     If  the  subject  matter  be  within  the  jurisdiction  of  the  court,  all     * 
})()WL*rs  and  i)rocess  will  be  used  to  eficct  the  object  to  be  attainc<l. 

3.  That  the  defendant  obtained  an  office  claimed  by  him  in  a  corport**-  * 
l)y  an  election  procured  to  be  held  by  him  by  fraud,  by  breach  of  t.^ 
and  a  posit  we  .agreement,  by  concealment  and  treachery,  confers  on  a  cr<^ 
of  equity  jurisdiction  to  inquire  into  the  validity  of  such  election,  for    j' 
purpose  of  restraining  the  acts  of  the  defendant  and  other  persons  claitiCi^^    » 
office  by  such  election.    This  could  be  done,  even  if  the  election  hel*^ 
such  breacli  of  trust  had  been  conducted  in  the  manner  required  by    "^  ^^  * 
and  would  not  be  set  aside  bv  the  courts  of  law. 

4.  When  the  object  of  a  bill,  filed  in  the  name  of  a  corporation,  is  t<^ 
strain  acts  of  the  defendants  which  they  could  only  legally  do  as  direc*^^ 
they  must  show  either  a  legal  election  that  would  put  them  in  '"'* 
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the  officcH,  or  that  they  are  de  facto  directors  of  the  corporation ;  and 
?8e  fact«  must  be  deterniineti  by  the  court  in  order  to  decide  whether  the 
jwer  is  sufficient  to  dissolve  tlie  injunction. 

K  'When  a  charter  directs  that  all  elections  of  directors  after  the  firi^t 
II  be  held  annually,  at  such  time  as  the  by-laws  shall  direct,  no  second 
rtrion  can  be  held  until  by-laws  designating  the  time  have  been  adopted, 
r  can  there  be  an  omission  to  hold  an  election,  such  as  to  authorize  the 
?ctoT8  to  designate  a  day  for  it  provided  for  only  in  case  of  such 
SBion. 

.  Acts  required  to  be  done  by  the  directors  of  a  company,  as  the  desig- 
ng  a  time  for  election,  must  be  done  by  them  as  a  board  when  lawfully 
vcned. 

.    A  determination  bv  the  boanl  or  a  maioritv  of  directors  that  an  elec- 

-  must  be  held,  without  fixing  a  time,  docs  not  authorize  one  of  them  to 
the  time  and  give  notice  for  such  time. 

-  A  notice  of  an  election  required  to  be  given  by  the  directors,  is  not  a 
icient  notice,  if  signed  by  the  individual  names  of  a  majority,  without 
tng  that  it  was  given  by  order  of  the  board,  or  stating  that  the  persons 
>ae  names  were  signed  were  directors. 

-  An  election  is  not  legal,  if  the  list  of  stockholders  exhibited  and  acted 
•*i  on  the  day  of  election  is  not  a  true  list  of  the  stockholders,  and  known 

to  be  such  by  the  parties  who  exhibit  it,  and  who  vote  upon  it. 

O.  Stockholders  who  are  not  such  at  the  day  an  election  is  held,  cannot 
^  although  they  were  stockholders  at  the  day  on  which  it  should  have 
n  held. 

1..  A  majority  of  a  board  of  directors,  who  have  been  legally  elected, 
1-  are  in  fact  in  possession  of  their  offices,  and  in  whose  place  no  direct- 
liave  been  legally  elected,  have  the  right  to  use  the  name  of  the  corj  > 
f)n  in  a  suit. 


The  argument  was  on  motion  to  dissolve  the  injunction  in 
s  suit,  made  on  bill  and  answer. 

-3/r.  /.  W.  ScudiliT  and  3Ir,  J,  B,  Vrcdenhurghy  for  motion. 

Mr,  Vanatta  and  Mr.  FreUmjJmyHcn,  contra. 

The  Chancellor. 

The  injunction  was  granted  on  application  of  the  complain- 
ts, Johnston  and  the  Pertii  Amboy  and  Elizabethport  Rail- 
id  Company,  to  restrain  the  defendants,  Jones,  Carpenter, 
mold,  Bell,  and  Lindsley,  who  claimed  to  have  been  elected 
rectors  of  the  company,  from  interfering  with  the  contract- 
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ors  in  eonstructing  the  road  of  the  company,  and  from  selling 
or  pledging  any  stock  of  the  company,  and  from  exercising 
the  rights  and  powers  of  directors, 

Tlie  diarter  of  the  company,  by  the  act  approved  March 
30th,  18G9,  fixed  the  capital  at  §200,000,  in  shares  of  SlOO, 
with  the  i)rivilege  of  increasing  it  to  §300,000,  with  power  to 
go  into  operation  when  §20,000  wjls  snbscribed  for,  and  ten 
per  cent,  paid  in  npon  it.  In  August,  18G9,  §20,000  of  the 
capital  was  subscribed  ibr  by  B.  Williamson,  A.  Green,  C. 
Parker,  A.  AV.  Jones,  I).  P.  Carpenter,  and  eight  other  per- 
sons, who  subscribetl  for  five  shares  each.  The  ten  j)er  cent. 
on  the  whole  was  j)aid  by  the  check  of  B.  Williamson,  for 
§2000,  payable  to  the  order  of  A.  Green,  treasurer;  this 
was  accepted  by  the  commissioners  as  c^ash,  and  was  handed 
by  them  to  the  treasurer  when  elected,  and  received  by  him 
as  cash.  No  part  of  this  monev  was  contributed  bv  any  sub- 
seriber  but  Williamson.  On  the  7th  of  September,  1869,  the 
five  subscribers  above  namal  were  elected  directors.  The 
directors  elected  Jones,  president ;  Green,  treasurer ;  ^^^ 
William  Paterson,  secretary. 

A  route  or  routes  for  the  road  was  surveyed,  but  the  road 
was  not  located,  or  anything  done  towards  its  construction  o^ 
commencement. 

In  the  spring  of  1871  negotiations  were  had  with  the  co^' 
plainant,  Johnston,  to  furnish  means  to  construct  the  ro^d» 
and  a  written  agreement  was  entereil  into  by  four  of  the  fi^ 
directors  with  Johnston,  by  sending  to  him  the  follo^vl^8 
proi)osition,  which  he  accepted  : 

"  New  Youk,  June  6th,  1871  - 
"  John  T.  JonxsTox,  Esq, 

"  Dear  Sir: — The  subscribers,  directors  of  the  Elizal>^^^ 
port  and  Perth  Amboy  Kail  road  Company,  in  considert*^^ 
of  the  payment  by  you  of  §6000  to  defray  the  expenses  a*     ^ 
ganization  and  other  incidental  matters,  and  of  your  eng*^*-^ 
ment  with  us  to  supply  the  means  for  the  construction  of 
road  without  further  delay,  do  hereby  place  in  your  hand^ 
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rol  of  its  charter,  and  agree  to  hold  and  manage  the  same 
eeonhuK^e  with  your  wishes,  or  to  vacate  our  places  in 
)r  of  such  persons  as  you  may  designate.     Our  only  con- 
DU  is,  the  immediate  prosecution  of  the  work. 
The  SGOOO  above  mentioned  has  been  used  as  follows  : 
To  pay  Col.  A.  W.  Jones,  §2000 

To  pay  A.  Green,  2000 

'To  j>ay  William  Bell,  former  contractor,  assignee 

of  K.  Ilandford  &  Co.,  2000 


8()000 
•  Wc  know  of  no  other  possible  claims  against  the  company. 

"  Very  respectfully  youi-s, 
**  C.  Parker, 
"A.  Green, 
"  B.  Williamson, 
"A.  W.  JoxKs." 

ohnston  accepted  this  proposition,  and  paid  the  ^GOOO. 
iy  transfers  signed  on  the  transfer  book  of  the  company, 
I  dateil  September  1st,  1871,  Green  transferred  to  Johnston 
his  stock,  and  each  of  the  other  four  directors,  including 
*l)enter,  who  had  not  signed  the  propositicm,  tmnsferreil  to 
inston  all  his  stock  except  five  shares,  and  gave  to  him  a 
vcr  of  attornev  to  transfer  these  five  shares  to  himself. 
J<?rtificates  for  the  shares  so  transferred,  dated  on  the  same 
',  were  signed  by  Jones,  as  president,  and  Carpenter,  as 
retary,  on  the  certificiite  book  of  the  company,  and  issued 
Johnston. 

rile  bill  alleges  that  Jones  promised  Johnston  to  procure 
in  the  eight  subscribers  for  five  shares  each,  powei's  to 
lister  these  shares  to  Johnston,  and  that  he  procured  them 
sign  blank  powers  on  the  rej)resentation  that  they  were  for 
luiston.  These  facts,  supported  by  the  affidavits  of  six  of 
•se 8ul>S(»ribers  annexed  to  the  bill,  are  denied  in  the  answer. 
iVt  a  meeting  of  the  directors,  held  in  New  York  on  Sep- 
iber  11th,  1871,  Jones,  Williamson,  Carpenter,  and  Parker 
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were  present.  Tlie  resignation  of  Green,  as  director  and 
treasurer,  was  j^resented  and  accepted,  and  Johnston  was 
elected  to  l>oth  offices  in  liis  i)lace.  Paterson  resigned  as  sih> 
retarv,  and  I.  W.  Watson  was  elected  in  his  place,  and  Jaraes 
Moore  wjis  elected  as  enginwr.  From  that  time,  these  i)er- 
sons  entered  upon  and  performed  the  duties  of  their  resi)ective 
offices,  and  were  recognized  as  such  by  the  other  officers  of 
the  comi)any,  including  Jones  and  Carpenter.  For,  although 
Jones  in  his  answer  denies  such  recognition  in  general  terms, 
he  admits  that  he  applied  to  Johnston,  the  treasurer,  for  sal- 
ary ;  and  to  Watson,  the  secretary,  for  the  book  of  minutes. 

Johnston  paid  into  the  treasury,  at  diffi?rent  times,  $118,000, 
of  which  about  §112,000  hjis  been  expended  in  prosecution  of 
the  work.  The  route  of  the  road  was  located,  and  the  loca- 
tion filcnl  in  the  offi(Xj  of  the  secretary  of  state ;  and  in  Jana* 
ary,  1872,  a  contnict  was  made  with  P.  Brady  for  grading  th^ 
road,  and  he  immediately  began  his  work,  and  was  engaged 
in  it  until  interrupted  by  the  defendants.  Jonc»s,  by  aH 
understanding  with  Johnston,  was  continued  as  president, 
with  a  yc^arly  salary  of  §2000. 

The  charter   provided   that   five   st<X'kholders  should  l>^ 
elected  directors,  who  should  continue  such  for  one  year,  aa^ 
until  others  were  elected  in  their  stead.     That  they  shoul^l 
manage  all  the  aifairs  of  the  c^ompany,  and  should  have  pow^^ 
to  fill  all  vacancies  that  should  occur  in  their  number.    Thu-* 
elections  of  directors  should  be  held — the  first,  at  a  timeai^^ 
place  designated  and  advertised  by  the  commissioners,  at*^ 
upon  like  notiw,  annually  thereafter,  at  such  time  as  the  b^ 
laws  of  the  company  should  direct ;  and  if  no  election  shoul** 
be  held  upon  the  day  providcil  by  the  by-laws,  then  on  ai^  J' 
day  afterwards  designated  for  that  purpose  by  the  directo*"^? 
upon  like  notice  as  aforesaid. 

The  above  facts  are  alKm'd  in  the  bill,  and  substantial  ^J 
admitted  in  the  answer.     It  avers,  indeed,  that  each  of  t    ^^ 
subscribers  did  actually  pay  in  money  ten  per  cent,  of  ^  ^^' 
subscription — an   averment  difficult   to   reconcile  with  t^  "^ 
formal  and  circumstantial  admission  that  Williamson  gaver     ^^ 
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ones  his  checks  for  $2000,  payable  to  the  order  of  A.  Green, 
•easurer,  and  that  Jones  paid  these  to  Carpenter  as  chairman 
f  the  commissioners,  wlio  paid  these  very  checks  over  to 
ireen  as  treasurer,  for  tlie  ten  per  cent.  There  may  be  some 
vay  to  reconcile  these  statements,  so  as  to  avoid  the  charge  of 
wijury,  but  none  that  can  command  belief  for  the  averment 
hat  each  subscril)er  paid  this  ten  per  wnt.  in  money,  espe- 
nallv  when  contradicted  by  the  oaths  of  seven  of  these  sub- 
>erilx?rs. 

The  denial  of  the  answer,  that  the  transfer  book  and  st(X'k 
certificate  book  arc  the  books  of  the  company,  because  never 
brnially  adopted  by  the  company,  is  overcome  l)y  the  admis- 
on  that  the  president  and  secretary,  two  of  the  defendants, 
id  every  director  treated  and  used  them  as  the  books  of  the 
iiipany  ;  these  facts  make  them  the  books  of  the  company. 
le  same  remark  ai)plies  to  the  minute  book.  And  the  de- 
viants, who  held  them  out  to  Johnston  as  the  books  of  the 
nnpuny,  and  induced  them  to  act  upon  that  rej)resentation, 
>uld  be  Ibrevcr  estopped  from  denying  that  they  are  such 

In  this  situation  of  affairs,  Jones,  in  February,  conceiveil 
G  idea  of  having  an  election  of  directors,  without  the  knowl- 
'ge  of  Johnston,  and  by  it  transferring  the  control  of  the 
nxpany  to  otiier  )artics  ;  and,  to  carry  out  the  plan,  caused 
^^otice  to  he  insertcHl  in  some  of  the  newspapei's  of  the  cx)un- 
^  of  Union  and  Middles<»x,  of  the  following  purport : 

**  The  stockholders  of  the  Perth  Amboy  and  Elizabethport 
^ilroad  arc  hereby  notified  to  meet  at  Taylor's  Hotel,  Jersev 
*ty,  on  Thursday,  March  7th,  1872,  between  the  houi^s  of 
^U€  and  five  o'clock,  to  witf  at  ten  o'clock  a.  m.  of  that  day, 
^  ^lect  a  board  of  five  directors  for  said  railroad  (company. 

*'Februarj'14th,  1872. 

*'  A.  W.  JONKS, 

"  1).  p.  Carpenter, 
"  C.  Parker." 

This  notice  was  not  actually  signe<l  by  Jones,  Caq)cnter,  or 
Urker,  but  tlieir  names  were  signed  by  Jones'  direction,  by 
Vol.  VIII.  p 
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his  clerk.  The  answer  of  Jones  and  Carpenter  states  tJ 
Parker's  name  was  signed  by  liis  authority  given  to  Joi 
verbally,  in  general  terms  ;  that  Jones  and  Carj)enter  a 
suited  with  Parker,  and  it  wiis  determined  by  the  three 
issue  a  notiee  for  the  election,  and  Jones,  as  president,  v 
directed  so  to  do ;  and  thereupon  Jones  designated  tlie  tii 
and  place  for  the  election. 

Jones,  althougli  between  the  date  of  the  notice  and  the  d 
fixed  for  the  election,  called  at  the  office  of  Johnston,  wlii 
was  also  the  otFico  of  the  socretarv,  and  borroweil  and  rctura 
the  book  of  minuta-i,  and  called  on  Johnston  for  part  of  1 
sidary,  on  pretence  that  he  was  going  away,  yet  did  not  infoi 
Johnston  of  the  intended  elect icm  ;  nor  was  Johnston,  i^ 
was,  dc.fcicto,  treasurer,  or  Watson,  who  w-as,  de  facio,  sec 
tary,  and  who,  together,  had  possession  of  the  transfer  a 
other  books  of  the  corporation,  requested  to  make  out  a ' 
of  stockholders  for  the  election.  From  these  admitted  fa 
the  inference  is  irresistible  that  it  was  intended  to  conceal 
intended  election  from  Johnston. 

On  the  7th  of  March,  1872,  the  time  fixcnl  in  the  not 
Jones  and  Carpenter,  two  of  the  stockholders,  appeared, 
other  stockholders  attended.  They  chose  inspec^tors  of  e! 
tion,  and  they  produced  a  list  of  stockholders,  with  the  ni 
ber  of  shares  held  by  each,  dated  February  23d,  1872,  sigi 
by  Jones  iis  president,  and  one  B.  F.  Arnold  as  clerk.  1 
list  was  not  made  out  by  the  secretary  or  treasurer,  or  jwr 
having  charge  of  the  transfer  book,  nor  ironi  the  tran? 
book  ;  nor  was  it  a  true  list  of  all  the  stockholders  entitles 
vote  at  such  election,  and  of  the  shares  held  by  each  from 
transfer  book,  which,  by  the  statute  to  prevent  fraudul 
elections,  {Nix.  Dkj.  170,  §  13,)  is  the  only  evidence  of  a 
are  stockholders  entitled  to  vote.  The  answer  admits  1 
Jones,  Carpenter,  Parker,  and  Williamson  had  each  tn 
ferred  all  his  stock  cxcej)t  five  shares,  and  that  Green 
transferred  all  his  stock,  to  Johnston  on  the  book  trejited 
all  the  directors  as  the  transfer  book,  and  that  Jones  \ 
Carpenter  had  signed  the  certificates  of  these  transfers,  thoi 
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without  the  seal  of  the  company.  Yet  Johnston,  who  then 
held  these  one  hundred  and  forty  shares  out  of  the  two  hun- 
dred, did  not  appear  on  that  list  as  a  stockholder ;  and  the 
parties  who  had  actually  transferred  these  shares,  appeared 
on  this  list  as  stockholders.  These  transfers  were  known  to 
Jones  and  Carpenter,  who  produced  and  exhibited  and  voted 
upon  this  list,  which  they  knew  was  not  a  true,  full,  and  com- 
plete list  of  the  stockholders  entitled  to  vote  at  that  election. 
The  votes  of  some  others  of  these  stockholders  who  had  not 
transferred  their  shares,  were  given  by  Jones^  by  proxies 
which  he  held  from  them.  He  voted  on  ninety  shares,  in- 
cluding the  eighty-five  which  he  had  transferred  to  Johnston, 
and  Carpenter  voted  on  the  fifteen  which  he  had  transferred. 
One  hundred  and  forty  votes  were  thus  given  for  the  defend- 
ants, Jones  and  Carpenter,  B.  T.  Arnold,  W.  Bell,  and  G. 
R.  Lindsley. 

These  five  men  thereupon  immediately  held  a  meeting, 
chose  Jones,  president,  and  Arnold,  secretary,  and  adopted  by- 
laws, and  a  transfer  book,  certificate  book,  and  stock  ledger, 
^hieh  had  been  prepared,  and  were  presented  by  Jones. 
At  subsequent  meetings  they  appointed  a  vice-president,  a 
transfer  clerk,  and  treasurer.  On  the  12th  of  March,  1872^ 
they  opened  books  of  subscription  for  the  capital  stock.  Jones 
^ubscribetl  for  fifteen  hundred  shares,  and  presented  claims 
^inst  the  company  for  $13,200,  which  were  allowed  by 
^'J^se  directors,   notwithsUmdiug  the  assurance  of  Jones  to 

''^hnston  in  the  written  contract  of  June  5th,  1871,  that  he 

I-  ... 

'^'iew  of  no  other  possible  claim  against  the  company  than  the 

^^OOO  then  asked  from  and  paid  by  him.     This  sum  was  ac- 

^l^ted  as  payment  of  the  ten  per  cent,  on  one  thousand  three 

*^iidre<l  and  twenty  of  the  shares  subscribed  for  by  him. 

^nes  thereupon  sold,  or  alleges  that  he  sold,  one  hundred 

^^d  eighty-seven  of  these  shares,  on  which  ten  per  cent,  had 

^^n  thus  allowed,  to  one  William  J.  Howard,  for  $7456  in 

About  the  11th  of  April,  1872,  Jones,  with  a  large  force 
^f  men,  drove  Brady,  the  contractor,  from  one  section  of  the 


224  CASES  IN  CHANCERY. 


JolinRton  r.  JoneR. 


road  on  which  he  had  been  at  work  under  his  contract,  and 
forcibly  took  possession  of  this  section,  or  one-tenth  of  the 
whole  work ;  and  then  these  men,  under  liis  direction,  pro- 
ceeded to  grade  that  section  on  a  plan  and  at  an  elevation 
entirely  different  from  that  required  in  the  contract  with 
Brady,  and  forcibly  kept  Brady  and  his  men  from  proceeding 
with  the  work  there  ;  Brady  continuing  the  work  on  the 
other  sections. 

Johnston,  about  the  15th  of  April,  1872,  l)v  virtue  of  the 
powers  of  attorney  given  to  him  by  Jones  and  Carpenter, 
transferred  on  the  books  of  the  company  the  five  shares  of 
the  original  stock  still  standing  in  the  name  of  each  of  theni. 

The  bill  seeks  relief  on  the  ground  that  Johnston  having:, 
on  faith  of  the  agreement  of  June  oth,  1871,  paid  all  the  prior 
exi)enditurcs  of  the  road,  and  advanced  more  than  §100,000 
since  for  its  construction,  and  having  allowed  Jones  and  Car^ 
penter,  each,  to  retain  five  shares  of  stock,  which,  in  fact.^ 
belonged  to  him,  to  enable  them  to  hold  their  jKXsitions  a» 
directors  for  his  benefit,  they  were  trustees  for  him,  and  tba"*^ 
they  have  been  guilty  of  fraud  and  treachery  in  the  attempt 
to  take  the  control  of  the  road  from  his  hands  by  an  election"* 
got  up  without  regard  to  the  requirements  of  law,  and  coii.^ — 
cealed  from  him  l)y  artifice   and   duplicity;    and  that  th^^ 
whole  conduct  of  Jones  and  Cari)enter  in  this  matter,  ha.-s=? 
been  in  violation  of  the  written  agreement  of  June  5th,  1871   j 
which  was  sign(»d  by  Jones  and  accjuiesced  in  by  Carpent*^  ^ 
bv  his  transfer  of  stock  in  accordance  with  it. 

Although  Jones,  in  his  answer,  says  that  he  does  not  recoT'^ 
lect  signing  this  agreement,  yet  on  the  argument,  u{)on  beii*  ^ 
shown  the  original  by  his  counsel  in  open  court,  he  admittc^"*^* 
the  signature  to  be  his.  By  that  agreement  the  control  of  tl:»  ^ 
charter  was  placed  in  Johnston's  hands,  and  the  directo 
agreed  to  manage  it  in  accordance  with  his  wishes  or  to 
sign.  It  was  not  an  agreement  to  give  the  control  at  son. ^^-^ 
future  day ;  its  words  are,  "  we  do  hereby  place.'' 

That  Jones  or  Carpenter  never  paid  any  money  for,  orhf»-^ 
any  actual  interest  in,  the  stock  subscribed  for  in  their  nani^^; 
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is  clear.  That  they  held  the  five  shares  retained  by  each  in 
trust  for  Johnston,  who  had  powers  to  transfer  them,  is 
equally  clear. 

The  facts  of  the  case,  as  admitted  by  the  answer,  either 
positively  or  by  implication,  show  clearly  that  their  conduct 
toward  Johnston  in  this  matter  has  been  full  of  fraud,  treach- 
ery, and  duplicity,  and  has  been  in  direct  violation  of  the 
written  agreement.  And  for  this  no  excuse  or  justification  is 
offered,  except  a  general  charge  of  bad  faith  in  endeavoring 
to  obtain  sole  control  of  the  company  ;  the  very  thing  they 
had  given  him  directly  by  the  written  contract.  In  that  con- 
tract it  was  stated  that  the  only  conditicin  required  was  the 
imme<liate  prosecution  of  the  work.  That  he  performed  this  is 
not  denied. 

To  enforce  trusts,  suppress  fraud,  and  compel  the  perform- 
ance of  contracts,  are  peculiarly  the  province  of  a  court  of 
equity.  These  ends  may  be  attained  by  means  of  injunction, 
or  decree  for  specific  performance,  or  both.  If  the  subjc^ct 
tiiatter  is  within  the  jurisdiction  of  the  court,  its  powei's  and 
f^rocess  will  be  used  so  as  to  effect  the  object  to  be  attained. 
Where  a  railway  company,  having  acquireil  lands,  is  engaged 
i  11  constructing  a  road  upon  them,  it  is  an  irreparable  injury 
to  be  driven  from  them  by  trespassers,  and  to  have  the  work 
^u<i>endcd  until  a  trial  of  a  suit  in  ejectment  or  of  trespass. 
-An  injunction  is,  in  such  case,  a  proper  remcnly. 

One  objection  strongly  urged  by  the  defendants  is,  to  the 
jurisdiction  of  the  court,  which,  it  is  contended,  has  no  power 
^o  inquire  into  or  determine  the  legality  of  an  election  of  the 
directors  of  a  corporation.     They  contend  that  this  is  exclu- 
sively within  the  jurisdiction  of  the  courts  of  law  by  the 
appropriate  remedies  oi*  quo  wan-ant o  or  mandamus,  or  by  the 
proceeding  authorized  by  statute. 

It  is  clear  that  a  court  of  equity  has  no  jurisdiction  to  re- 
move an  officer  of  a  corporation  from  an  office  of  which  he 
has  possession,  or  to  declare  the  forfeiture  of  such  office.  Its 
decree  will  not,  like  the  judgment  of  a  court  of  law,  operate 
in  remj  and  remove  or  oust  any  one  from  an  office  which  he 
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in  fact  holds.     When  the  object  is  simply  to  determine  the 
regularity  of  an  election,  or  to  declare  an  office  to  which  any 
one  has  been  duly  elected,  forfeited,  a  court  of  law  is  the 
proper  and  only  comjwtent  tribunal.    So  it  is  the  only  proper 
tribunal  to  recover  the  i)ossession  of  lands,  or  authoritatively 
to  settle  and*  declare  the  title  in  real  or  possessory  actions. 
Yet  when  the  olrject  is  to  protec*t  lauds  from  waste  or  destruc- 
tion, to  compel  the  specific  |)erformance  of  a  contract,  or  to 
exercise  any  other  power  over  them  vested  in  a  court  of 
cc^uity,  it  may  inquire  and  determine  as  to  the  title.     Here, 
the  allegations  that  Jones  and  Carpenter  obtainal  the  posi- 
tions thev  claim   Iw  breach  of  trust,  fraud,  and  breach  of 
agreement,  gives  this  court  juris<liction  of  the  matter  for  the 
])urpose  ot  restraining  the  breach  of  trust,  and  any  actso* 
such  breach  that  may  work  irreparable  injury,  and  for  th<? 
purpose  of  compelling  them  sjK»cificjiIly  to  jwrform  their  con-^ 
tract.     This  could  l>e  done,  even  if  the  election  held  in  suct^- 
breach  of  trust  had  been  conducted  according  to  law,  anc^ 
would  not  Ixj  set  aside  bv  courts  of  law. 

If  the  question  of  the  legality  of  an  election,  or  whether 
certain  j)erson  holds  such  an  oilicc,  arises  incidentally  in  tht 
course  of  a  suit  of  which  ccjuity  hits  jurisdiction,  that  cou 
will  iuipiire  into  and  decide  it,  as  it  would  any  other  questio 
of  law  or  fact  that  arises  in  the  cause.  But  the  decision  i^ 
only  ibr  the  purpr>se  of  the  suit ;  it  does  not  settle  the  right:^ 
to  the  office  or  vacate  it,  if  the  party  is  in  actual  possession-** 
In  Doreimm  v.  The  Dutclr  liefonncd  Church j  2  Greenes  Ch.^ 
332,  relied  on  by  defendant's  counsel.  Chancellor  Vroom> 
considered  and  determined  which  were  the  trustees  of  the^ 
church  ;  and  his  decision  of  the  cause  depended  on  that  de-^ 
termination.  The  (piestion  was  the  validity  of  a  mortgaged 
given  by  the  acting  trustees.  He  held  that  a  court  of  equit}'^ 
could  not  determine  a  question  of  forfeiture  directly,  and  that^ 
it  ought  not  collaterally,  except  in  cases  of  nec*essity.  H<^ 
held  that  the  consistory,  who  mortgaged  the  projK^rty,  werc^ 
then  the  trustees  of  the  church.  He  was  led  to  this  eonclu^ — - 
sion  by  showing  that  they  were  legally  elected,  and  continue<'' 
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to  act  as  such  without  being  removed.  In  the  case  of  Dm  v. 
Bolton,  7  Halst,  206,  where,  in  an  action  of*  ejectment,  the 
question  incidentally  arose  with  regard  to  the  same  corjjora- 
tion,  Chief  Justice  Ewing,  in  an  elaborate  and  well-considered 
opinion  on  the  validity  of  a  corporate  election,  held  that  the 
old  consistory  had  been  deposed  and  the  new  consistory  were 
the  true  corporation.  And  an  action  of  ejectment  is  not  the 
proper  means  to  determine  the  right  to  ofKce,  any  more  than 
a  suit  in  equity.  Yet  when  the  question  arises  the  court 
must  meet  it  and  decide. 

hi  this  case,  Johnston,  Parker,  and  Williamson,  with  Jones 
and  Carj)enter,  were,  until  March  7th,  1872,  dc  facio  directors 
rf this  company,  had  control  of  the  charter  and  corporation, 
had  the  books  and  minutes,  had  control  of  the  proj)erty,  and 
^ore  constructing  the  road.  The  defendants  contend  that  on 
tliat  (lay  an  election  was  held  that  disj)laced  tlicm,  and  put 
tile  corporation  in  their  control  and  made  them  directors. 
To  sustain  this  defence  they  nuist  show  either  a  legal  election 
^hat  ought  to  put  them  in  possession  of  the  oflices,  or  that 
they  are  dc  facto  the  directoi-s  and  the  corj^oration. 

This  c»ourt,  to  determine  the  suiliciency  of  this  answer  to 

"i^^lve  this  injunction,  must  determine  these  questions.     A 

^^re  answer  that  thev  were  the  directors,  without  settinjr  out 

^'^o  facts  that  made  them  such,  would  not  be  suflicient.  When 

"^^se  facts  are  set  out,  if  they  do  not,  in  law,  constitute  them 

^*i*ectors  either  dc  jure  or  dc  favtoy  the  e(|uity  of  tlie  bill  is 

^^^t  answered. 

The  objections  to  the  legality  of  this  election  are  several : 

Firtst,  It  was  not  held  at  a  time  authorized  by  the  charter. 

*"^ Iter  the  first  election  all  othei-s  nuist  be  held  annually,  at 

'^Vx^th  time  as  the  by-laws  of  the  comj)any  shall  direct.     The 

^^-^mpany  had  no  by-laws,  and  until  they  directed  the  time, 

^^'-J  election  could  he  had.     And  the  j)rovision  that  the  di- 

^'^ctors  may  designate  a  time,  can  only  be  oj)erative  where 

^y-laws  have  fixed  a  time  and  no  election  is  held  on  that  day; 

^«ie  words  of  the  act  are  clear. 

Secondly,  The  day  on  which  it  was  held  was  not  designated 
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bv  *'  the  directors."  The  directors  are  a  board,  and  can  only 
act  when  legally  convened.  For  this,  all  must  have  noticeor 
l>e  present.  Two  at  least  of  the  five  were  not  present  and 
had  no  notice.  And  even  if  a  majority  of  the  directors,  indi- 
vidually, could  designate  the  time,  Parker  did  not  join  in 
designating  it.  According  to  the  answer,  he  consented  to  a 
meeting,  and  in  genenil  words,  by  parol,  authorized  his  name 
to  l)c  signeil  to  a  call,  but  Jones  dt»signated  the  day. 

Thlrdlii.  The  notice  did  not  purport  to  l>e  given  by  the 
dir(K»tors  or  their  authority.  It  was  a  notice  by  three  indi- 
viduals, without  any  designation  aifixed  to  their  names.  Xo 
st(>ckholder  nccil  regard  it.  Something  should  have  l)een 
added  to  show  that  it  wils  by  proper  authority. 

Fourth/ 1/,  No  true  list  of  the  stockhohlers  entitled  to  vote, 
and  of  the  shares  held  by  e4ich,  was  exhibitetl  at  the  meeting- 
The  list  was  false  in  every  respect,  and  known  to  be  so  by  the 
j)arties  that  exhibited  it.    The  ninth  swtion  of  the  general  act 
does  not  j>ermit  stcK'kholders,  who  wore  such  at  the  day  when 
the  election  should  have  been  hehl,  to  vote,  if  their  stock  lia<l 
l)een  transferred  since.     It  only  limits  the  right  to  such  as 
were  then  stockholders.     Besides,  this  election  is  not  withii"* 
that  se(*tion,  wliich  only  applies  to  elections  held  within  thirty 
days  after  the  jn'oscribed  time. 

Fifthhj,  Three  of  the  persons  elected  were  not  stockhohlcr^- 
Jones  pretends  to  have  transferred  one  share  of  stock  to  cacl"*' 
But  this  could  only  be  lei^allv  done  on  the  transfer  book  <^^ 
the  comj>any,  which  was  in  the  hands  of  the  treasurer,  ar»*^^ 
no  such  transfer  was  made. 

An  election  thus  conceived  in  fraud  and  (*<mducted  ait^' 
trary  to  law,  cannot  create  directors  de  jure.  There  is  nothii*  ^ 
to  constitute  them  officers  defddo.  Their  meeting  togethe:^"' 
electing  officers,  j)rocuring  new  books,  and  voting  that  thtr^ 
were  the  books  of  the  company,  cannot  constitute  them  sucl^' 
Johnston,  AVilliamson,  and  Parker,  in  fact,  remain  in  tliei  ^ 
(►ffices,  and,  as  a  majority,  constitute  the  board  of  directors,  an^  ^ 
have  tlie  right  to  use  the  name  of  the  corj)onition  in  this  suit^  * 
They  have  possession  of  the  books,  of  the  funds,  and  of  tli  ^^ 
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^vorks  of  the  corporatx)  property,  and  arc  clearly  the  corpora- 
tion de  facto. 

If  a  dissatisfied  director  of  one  of  our  large  railroad  corpo- 
rations could  persuade  a  town  meeting  to  elect  new  directors 
of  liis  company,  or  ^vas  to  assemble  on  such  day  as  he  chose 
to  name  two  of  its  stockholders,  and  persuade  them  to  vote  on 
the  whole  stock  of  the  company  instead  of  twenty  shares  held 
by  tlieni,  for  himself  and  his  associates  on  the  ticket  named 
by  liim,  and  they  were  to  meet,  elect  officers,  produce  and 
adopt  books,  and  attem[)t  to  seize,  by  force,  the  road  and  its 
«iuipments,  and  run  the  road  by  their  own  employees,  they 
WDiild  l)e  as  much  officers  dc  facto  and  de  jure  as  these  dcfcnd- 
autij.  No  one  would  contend  that  a  court  of  ecpiity  could  not 
restrain,  by  injunction,  such  raids  as  these,  but  is  obliged  to 
leave  the  corporation  and  its  lawful  directors  to  the  remedy 
at  law,  always  taking  at  least  months,  and  in  the  meantime 
sufier  the  road  to  Ix;  operated  and  perhaps  ruined  by  the 
depredators,  because  they  claim  to  be  directoi's  de  facto  or  de 
J«*'e,  A  court  of  equity  that  could  hesitate  in  such  cttse 
would  be  of  little  use. 

'^rhe  motion  to  dissolve  mast  be  refused. 


GiiAYDOx's  Executors  vs.  Graydox  and  others. 

*•  Where  a  will  first  authorizes  executors  to  sell  testator's  real  estate,  ex- 
P*^**!}*!  at  their  discretion,  and  then  directs  them  to  convert  into  money 
and  invest  all  the  rest  of  testator's  estate  not  alroadv  in  monev,  the  words 

**1  the  rest,"  ex  vi  termini^  exclude  the  real  estate. 

"^  Shares  in  the  capital  stock  of  corporations  are  neither  money  nor  se- 
^'^tiesj  hut  Himply  the  title  of  the  corporator  to  his  proi)ortion  of  the  cor- 
P^^te  property  and  income. 

^  Where  movables  arc  directed  to  be  sold,  and  no  provision  is  made  for 
™**^taining  or  keeping  the  family  in  the  family  mansion,  executors  have 

^ '^gbt  to  leave  the  furniture  in  the  possession  and  use  of  such  of  testator's 
^*Wreii  as  stay  in  the  mansion. 

*•  Where  a  testator  directs  a  siK-cifieJ  part  of  his  proi>erty  to  be  con- 
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verted  into  money  and  inyested,  and  the  intcre»t  paid  to  his  cliildreOf  tht» 
would  not  include  in  the  direction  to  invest  the  proceeds  of  lands  Auiha- 
ized  bv  another  clause  of  his  will  to  be  sold  at  discretion,  or  other  afwetB  not 
directed  to  be  invested. 

5.  When  a  testator  has  disjwsed  of  part  of  his  property  by  particular 
bequests  and  limitations  over,  and  does  not  dispose  of  a  large  part,  iwl 
makes  no  residuary  disposition,  the  courts,  with  no  other  positive  guide  to 
his  intention,  will  not,  by  s])eculation8  or  conjectures,  intend  that  he  de- 
signed to  dispose  of  the  whole  in  the  same  manner  and  by  inadvertence 
omitted  it ;  but  will  rather  intend  that  he  designed  that  the  residue  shoold 
descend  as  directed  by  law,  free  from  limitations  over,  which  are  wt 
favored  in  the  law  of  the  state. 

C.  Directions  in  a  will  that  if  one  of  the  sons  of  testator  shall  manyi 
certain  person  named,  he  shall  take  no  part  of  testator's  estate,  but  that  the 
executors  should  disj>ose  of  testator's  estate  as  if  that  son  had  die(f  in  testa- 
tor's life  intestate,  and  without  issue,  takes  eflect  as  a  residuary  beque* 
upon  the  marriage  of  that  son  to  the  person  named  after  testator's  death. 

7.  A  condition  to  a  bequest  to  a  son  of  'the  testator,  that  it  should  be 
void  if  within  a  stated  time  he  should  marry  a  daughter  of  a  peraoa 
named,  is  not  illegal  as  a  restraint  ujwn  marriage. 

8.  Such  condition  is  not  void  for  uncertainty  because  it  appears  thit 
there  are  two  persons  of  the  name  in  the  condition — father  and  son— if  it 
appears  by  evidence  that  the  son  was  unmarried,  and  had  no  children, and 
that  testator's  son,  with  his  knowledge,  was  paying  attentions  to  one  of  the 
two  daughters  of  the  father  of  that  name.  This  is  a  latent  ambiguity  ariang 
from  extrinsic  evidence,  and  may  be  explained  by  such  evidence. 


This  cause  was  argued  uj)ou  bill,  answer,  and  proofe. 
3L\  C\  IT.  Voorhii,  for  complainants. 
Mr,  Knapp,  for  defendant  John  Graydon. 

The  Chancellor. 

The  complainants  are  executors  of  the  will  of  Samud 
Graydon,  late  of  the  county  of  Bergen.  The  object  of  this 
suit  is  to  settle  the  construction  of  the  will,  and  to  direct  the 
complainants  as  to  their  duty  in  executing  it. 

The  testator  died  on  the  17th  day  of  August,  1869.  By 
his  will,  dated  July  11th,  18G8,  he  authorized  his  executoi^ 
at  their  discretion,  to  sell  his  real  estate.     He  directed  thefli 
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convert  into  money  all  his  i>ersonal  estate  not  already  in 
oney  or  securities,  and  invest  tlie  same  securely  at  interest, 
id  to  apply  so  much  of  the  interest  as  should  be  necessary, 
>  the  support  of  his  children  until  the  youngest  should  he 
venty-one.  The  great  bulk  of  his  estate  consisted  of  shares 
I  corporations,  and  was  therefore  included  in  this  direi;tion. 
ITicn  the  youngest  of  his  children  should  arrive  at  the  age 
r twenty-one  years,  "  then  the  said  principal  to  be  divided 
etween  them,  share  and  share  alike;  said  children  being 
aroline  Graydon,  John  Graydon,  Ida  Graydon,  and  Samuel 
I  Graydon/'  The  sum  of  $12,000  of  John  Graydon's  share, 
ad  a  hke  sum  of  Samuers  share,  is  directed  to  l)e  kept  at 
iterest,  and  the  interest  of  the  part  of  (rach  paid  to  him 
uring  his  life,  and  at  his  death  the  principal  to  go  to  his 
sue.  The  whole  shares  of  the  two  daughters  were  to  be  in 
ke  manner  kept  at  interest;  the  interest  during  their  lives 
ftid  to  each  respectively,  and  at  her  death  the  principal  to  go 
)her  issue,  when  the  youngest  of  said  issue  shall  arrive  at 
le  age  of  twenty-one. 

The  sixth  clause  provides  as  follows :  "  If  my  said  children 
lall  die  before  a  division  of  the  property  be  made  under  the 
>regoing  provisions,  leaving  no  lawful  issue,  then  I  give  and 
Pqueath  all  the  said  rest  of  my  estate,  including  said  money 
od  securities,  and  real  and  j)ersonal  estate  of  every  kind  and 
^ture,  to  my  brothers/'  Besides  this,  the  will  makes  no 
^position  of  testator's  real  estate  or  money,  or  securities  for 
ioney,  unless  the  eighth  clause  is  construed  to  dispose  of 
i^m  in  the  contingency  there  ])rovided  for. 

The  eighth  clause  is  in  these  words:  "If  my  son,  John 
'^ayJon,  shall  marry  a  daughter  of  A.  I.  Cameron,  of  Uidge- 
'^,  Bergen  cininty,  Xew  Jersey,  prior  to  Dectnnlx'r  1st, 
0^9,  then  my  will  is,  and  I  order  that  he  take  no  i>art  or 
^  of  my  estate,  either  of  principal  or  interest,  and  the  pro- 
'sion  heretofore  made  for  him  is  upon  condition  that  he  do 
^t  marry  a  daughter  of  said  A.  I.  Cameron  l)efore  December 
%  1879.  If  he  do,  I  hereby  declare  such  provision  void 
■^d  revoked.     And  in  case  mv  son,  John  Graydon,  do  marry 
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a  (laughter  of  A.  I.  Cameron  aforesaid,  before  December  1st, 
1879,  then  I  oixlcr  my  said  executors  to  dispose  of  my  estate 
as  if  my  son  were  dead  in  my  lifetime  intestate,  and  \\iihM 
issue,  but  subject,  in  other  things,  to  the  provisions  of  this 
mv  will." 

John  Graydon,  on  the  10th  of  November,  1869,  married 
Jessie  Cameron,  the  daughter  of  Alexander  I.  Cameron,  of 
Kidgewood.  They  had  entered  into  a  mutual  engagement  rf 
marriage  in  February,  1868.  He  then  promiseil  to  many 
her  on  his  return  from  California,  where  he  was  about  to  go, 
and  from  whicli  he  returned  in  September,  1869,  shortly  after 
his  fatlier's  death.  He  knew  the  provisions  of  his  fathff'* 
will  belbre  the  marriage. 

The  questions  on  which  the  complainants  ask  for  the  direc- 
tions of  the  c^urt  are  these  : 

1.  Whether  the  directions  to  invest  and  pay  over  interest 
include  the  procecH^ls  of  the  real  estate  and  the  money  and  se- 
curities for  monov. 

2.  Whether  shares  in  corporations  are  included  in  the  excep- 
tion of  securities,  or  whether  they  must  be  sold  without  regard 
to  the  fact  that  the  interest  of  the  proceeds  will  fee  less  than 
the  dividends. 

»3.  AVhcther  the  exa-utors  may  permit  the  furniture  and 
other  movable  chattels  to  remain  unsold  for  the  use  of  the 
family. 

4.  Whether,  if  the  lands  be  sold,  the  inc*ome  should  be  paid 
to  the  children. 

0.  Whether  the  testator  is  intestate,  except  as  to  the  pef" 
sonal  estate,  which  is  not  monev  or  securities  for  monev,  and 
except  a  legacy  of  §1000  which  is  given  to  Amanda  FiA 
and  an  annuity  of  $200  given  to  his  mother. 

6.  Whether  John  Graydon,  by  his  marriage,  is  deprived 
of  all  right  to  any  part  of  his  father's  estate. 

1.  The  will,  after  authorizing  the  executors  to  sell  the  reft^ 
estate,  and  expressly  leaving  the  sale  to  their  discretion,  d^" 
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Teets:  "All  the  rest  of  mv  estate  uot  already  in  iiionev  or  se- 
curities,  I  order  my  executors  to  convert  into  money  and 
invest."  The  words,  "  all  the  rest,"  ex  vi  term!ni\  excludes 
the  real  estate  which  he  has  just  provided  for.  And  he  ex- 
pressly statc<l  as  to  it :  "  I  do  not  order  them  to  sell  the 
same;  I  leave  it  to  their  best  judgment."  This  is  inconsis- 
tent with  including  it  in  the  property  which  he  now  orders  to 
be  converteil  into  monev. 

2.  Shares  in  the  capital  stock  of  c<^)rporations  are  neither 
money  nor  securities.  They  are  simply  the  title  of  a  share- 
holder to  his  proportion  of  the  corporate  property  and  its  in- 
come. Bonds,  mortgages,  notes,  bills  of  exchange,  and  matters 
of  like  nature,  are  st^'urities  for  money.  Shares  of  rapital 
^ock  arc  never  called  securities,  unless  when  made  so  by 
being  pledged  as  coUatend.  And  here  the  tc-'tator  could  not 
have  cousidereil  them  as  excepte<l  mider  the  term  of  securities, 
fcr,  without  these,  there  was  not  pci-sonal  property  to  i)roduce 
Sl2,000,  the  sum  which  he  diri.»ctcd  to  lx»  invested  for  each 
of  his  sons,  out  of  his  fourth  of  the  proceeds.  Both  the  lan- 
gnage  of  the  will  and  the  condition  of  his  estate  show  that  he 
intended  these  shares  to  l)e  converted  into  money,  and  in- 
vested. The  executors  are  bound  to  obey  this  direction  of 
^ewill.  The  wisdom  of  the  direction  is  not  for  their  con- 
sideration. 

3.  The  testator,  having  no  wife,  providcH^l  for  his  four 
<?hildren  by  the  interest  of  §12,000  for  each  of  his  sons,  and 
oy  the  larger  interest  of  her  fourth  share  of  the  whole  fund 
for  each  of  his  daughters.  lie  made  no  provision  for  keep- 
^gnp  the  maiLsion  as  a  home  for  the  family.  The  executors 
snould  not  allow  the  furniture  and  other  movables  to  Ix?  used 
^d  Worn  out,  contrary  to  the  express  direction  of  the  testator. 

5.  The  interest  of  the  proceeds  of  the  lands  when  sold  is 
^tuicluded  in  the  directions  of  the  fifth  clause  to  apply  in- 
^*^t  to  the  support  of  the  children. 
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5.  The  only  direct  and  positive  dispasitions  made,  besides 
the  money  legacy  and  the  annuity,  are  as  to  the  proceeds  of 
the  pei'sonal  i)ro|KTty  directed  to  be  converted  into  money. 
The  money,  and  securities  for  money,  and  tlie  real  estate  or 
its  })rocivds,  are  not  included  in  this  disposition.  The  lan- 
guage of  the  iit'th  clause,  which  contains  the  operative  words 
of*  iKKpiest,  is  clear  and  pnx'ise.  After  directing  all  the  ret 
(►f*  his  estate,  not  already  in  money  or  swurities,  to  be  con- 
verted into  money,  and  disposing  of  the  interest  until  the 
youngest  child  shall  be  twenty-one,  it  directs  that,  "thentbe 
W//V/  principal  shall  be  divided  between  them,  share  and  share 
alike.''  And  all  the  other  provisions,  except  those  in  the 
Htth  and  eighth  clauses,  relate  to  the  shares  of  the  four  chil- 
dren in  this  fund. 

The  onJv  disi^osition  of  anv  rc^t  or  residue  of  his  estate  i^ 
that  containe<l  in  that  part  of  the  eighth  clause,  which  directs 
his  executors,  in  case  of  John's  marriage  to  A.  I.  Cameron'^ 
daughter,  to  dispose  of  his  estate  its  if  John  had  dieil  in  his 
lifetime  intestate,  and  without  issue,  but  subject  in  other 
things  to  the  provisions  of  the  will. 

If  flohn  had  died  in  testator's  lifetime,  the  l)equests  tohina 
would  hav(i  lapsed  ;  and  if  there  had  been  a  residuary  bequc^> 
would  have  fallen  into  the  residue  and  been  thus  disi>osedoi. 
I>ut  as  there  is  no  residuary  gift,  the  te^stator,  as  to  these 
la|)>cd  l)e(picsts,  is  int(^tate.  Had  the  principal  of  the  fund 
Ixi'ii  given  to  his  children  as  joint  tenants  and  John  had  died, 
the  survivors  would  have  taken  the  whole.  But  the  bequest 
to  tliciii,  "ctpially  to  be  divided  between  them,  share  and 
share  alike,"  made  them  tenants  in  common,  and  the  share  of 
one  (lying  would  lapse.  Had  it  been  given  to  the  children 
by  the  name  of  children,  or  as  a  class,  without  naming  theni, 
then  it  w(aild  have  gone  to  those  who  constitute  that  class  at 
testator's  death,  or  tlie  time  for  division,  but  here  they  arc 
cnniuerMted  byname  in  the  bequest.  And  the  effect  is  th^ 
same  a>  if  it  had  l)CH.»n  ij:iven  to  each  bv  name  onlv.  iVsto 
the  slnre  of  John  in  the  fund  arising  from  this  conv^iono^ 
jK'rsonal  estate  into  money,  I  am  of  opinion  tliat  the  testator 
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diwl  intestate,  except  30  far  as  the  words  of  the  eij^hth 
-se  excludes  John  from  any  part  of  it.  It  must  be  equally 
ded  among  the  three  other  children.  The  words  "  subject 
>thcr  things  to  the  provisions  of  this  my  will/'  do  not 
ly  to  this  laijsed  share.  He  was  here  speaking  of  his 
>le  estate.  He  had  made  certain  provisions  as  to  the 
pes  of  each  child  in  the  fund  directed  to  be  invested,  and 
y  ia  regard  to  shares  in  that  fund.  The  general  direction 
lisj)osc  of  his  whole  estate  as  if  John  were  dead  in  his  life- 
le,  might,  without  this  saving  clause,  have  been  construed  to 
Hit  the  shares  of  the  otheiv*.  These  words  cannot  be  con- 
uod  to  extend  these  provisions  further  than  they  are  applied 
the  will.  Nor  can  directions  or  limitations  as  to  John's 
ire,  be  applied  to  the  issue  of  the  other  children.  Indeed, 
i  words  "  in  other  respects  "  seem  to  exclude  John's  share 
>ni  this  clause.  That  had  just  been  dcclarwl  forfeited,  and 
iS  the  only  thing  to  be  distinguished  and  excluded  by  the 
>rd  "  other." 
The  above  conclusions  are  founded  on  the  language  used 

the  testator,  and  are  the  onlv  conclusions  that  can  be 
rived  at  consistent  with  that  language,  according  to  the 
les  adopted  for  construing  language.  There  is  nothing  in 
y  provision  of  any  part  of  the  will,  or  any  intention 
pressed  by  the  testator  to  lead  to  a  ditferent  result,  or  to 
Jse  any  doubt  as  to  this  interpretation.  Yet,  as  a  matter 
speculation,  it  is  not  difiicult  to  suppose  that  the  testator 
ended  to  dispose  of  all  his  property,  and  has  failed  to  use 
Tils  to  express  that  intention.  On  the  other  hand,  it  is 
ssiblc  that  he  intendc<l  to  leave  the  proceeds  of  his  real 
ate  and  chattels,  and  his  money  and  securities,  free  from 
J  strict,  long  limitation  with  which  he  has  tied  up  the  special 
id.  He  freed  the  shares  of  his  sons  in  that  fund  beyond 
2,000,  from  that  limitation.  When  we  look  outside  of  the 
11  for  intention,  and  use  speculation  and  probabilities  to 
certain  what  a  testator  intended  and  did  not  express,  we 
i)eal  the  statute  of  wills  and  make  testaments  by  the  imagi- 
tioa  of  the  judge. 
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6.  As  to  the  right  of  John  Graydon,  it  is  urged  that  the 
person  whom  John  is  not  to  marry  is  not  designated  with 
suflieient  certainty ;  the  words  are,  "  a  daughter  of  A.  I.  Cam- 
eron, of  Ridgewood."    Besides  Alexander  I.  Cameron,  whose 
daugliter  John  married,  there  was  living  at  Ridgewood  one 
Alpin  I.  Cameron,  who  usually  wrote  his  name  A.  I.  Cam- 
eron, and  was  known  by  that  designation.     This  is  a  latent 
ambiguity,  or  one  that  does  not  arise  upon  reading  the  will, 
but  upon  facts  outside  of  it.     It  therefore  may  be  cleared  up 
by  evidence  (Jrhom  the  will.     Alpin  T.  Cameron,  who  was  a 
son  of  Alexander  I.  Cameron,  lias  never  been  marrieil,  and, 
therefore,  could  not,  at  the  date  of  the  will,  have  l>ccn  in- 
tended as  having  a  daughter  of  a  marriageable  age  in  1879. 
Besides,  it  is  shown  that  John  had  paid  his  addresses  to  Jessie 
Cameron  before  18G8,  in  testator's  life,  and  Avith  his  knowl- 
edge, and  seemingly  without  his  disapprobation  until  John 
became  a  Romanist,  as  was  supjjosed  by  the  testator,  througli 
her  influence  or  that  of  her  familv.     There  can  l)e  no  doubt 
but  that  testator  meant  a  daughter  of  Alexander  I.  Cameroii, 
who  had  marriageable  daughters,  and  not  a  daughter  of  Alpin 
I.  Cameron,  who  not  only  had  no  daughter,  but  could  have 
had  none  marriageable  in  1879. 

It  is  further  contended  that  this  condition  is  void,  because 
it  is  in  restraint  of  marriage,  and  berause  it  requires  John  to 
do  an  illegal  and  immoral  act ;  to  violate  his  engagement 
with  his  present  wife,  made  and  entered  into  before  he  knew 
of  this  provision  in  his  father's  will,  and,  in  fact,  before  the 
will  was  executed. 

Although  the  law  as  to  the  validity  of  conditions  in  re- 
straint of  marriage,  may  be  considered  to  a  great  extent 
inisettled,  both  in  England  and  this  country,  yet  some  j)oints 
are  settled  so  as  to  be  bevond  controversv.  The  jrcneral  rule 
is,  that  a  condition  in  restraint  of  marriage  in  general,  or  of 
marriage  to  any  j>erson  whatever,  is  void,  and  tlie  devise  or 
l>e(|uest  takes  eflect.  But  any  one  may  limit  a  gift  to  h*^ 
wife  to  her  widowhood,  or  may  annex  a  condition  that  itsha** 
go  over  on  her  marriage ;  this  is  a  well-established  exceptJO*^ 
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the  rule.  So  also  where  provision  is  made  for  the  support 
daughters  as  long  as  they  continue  unmarried  and  neeil 
3port,  where  the  evident  intention  is  not  to  restrain  mar- 
ge, but  to  provide  support. 

On  the  other  hand,  in  a  gift  to  one  as  long  as  she  continues 
live  separate  from  her  husband,  or  on  condition  that  she 
«  separate  from  her  hasband,  the  limitation  or  condition  is 
id  and  the  gift  is  absolute.  So  any  condition  is  void  that 
oriminal,  illegal,  or  contra  bonos  mores. 
So  also  it  is  held  that  a  father,  to  whom  the  law  gives  posi- 
'e  control  over  the  marriage  of  his  children  while  minors, 
<3  who  is  at  all  times  their  proper  and  natural  adviser  and 
tinselor  in  marriage  connections,  may  annex  to  a  gift  a  con- 
tion  that  it  shall  be  void  if  his  child  shall  marry  a  particu- 
r  person,  or  one  of  a  specified  class,  as  a  Scotchman,  a  Papist, 

a  Baptist.  And  without  question,  the  condition  in  this 
sc  that  John  should  not  marry  a  daughter  of  A.  I.  Came- 
'O  is  valid,  if  it  does  not  require  him  to.  do  an  illegal  or 
amoral  act,  to  violate  a  legal  and  binding  contract  to  marry. 

There  is,  perhaps,  no  adjudication  that  a  condition  which 
Hjuircs  the  violation  of  a  binding  legal  contract  to  marry  is 

void  condition,  or  that  it  is  a  valid  one.  And  it  is  not 
ecessary  here  to  consider  or  determine  that.  As  John  was 
•  minor  until  after  his  marriage,  the  contract  was  not  legal  or 
iinding.  The  common  law  and  the  law  of  this  state  favor 
'ue  control  of  a  parent  over  the  marriage  of  minor  children, 
^uch  marriage,  Avithout  consent  of  a  father  in  his  lifetime,  is 
forbidden,  and  although  not  declared  void,  it  subjects  the 
person  solemnizing  it  to  a  penalty.  It  is  against  the  iK)licy 
^  well  as  the  provisions  of  our  law  to  allow  a  contract  by  a 
^inor  to  marry  to  be  declared  valid  or  binding,  so  as  to  make 
^condition  in  a  father's  will  to  defeat  it  void,  and  a  regard 
^the  spirit  of  that  law  (*annot  be  contra  bonos  mores. 

On  the  contrary,  it  is  the  duty  of  the  courts  to  favor  this 

or  any  other  l^al  means  which  a  father  may  adopt  to  enforce 

the  authority  which  the  law,  for  wise  purposes,  has  given  to 

^ni  over  his  minor  children,  and  that  regard  for  his  wishes 

Vol.  VIII.  Q 


238  CASES  IN  CHANCERY. 


Slack  and  Page  r.  Bird. 


and  counsel  in  the  more  important  concerns  of  their  live* 
after  maturity,  whieli  the  untrammeled  testamentary  power 
conferred  by  our  law  is  calculated  to  secure. 

I  am  of  opinion  that  the  condition  is  certain  and  is  a  legal 
and  valid  condition,  and  makes  void  the  bequests  to  John ; 
and  that  the  direction  to  the  exec'utors  to  dispose  of  the 
estate  as  if  John  were  dead  in  testator's  life,  gives  to  the  three 
other  children,  absolutely,  both  the  share  of  the  fund  be- 
queathed to  John  and  his  issue,  and  that  j)art  of  testator's 
property  outside  of  this  fund,  which,  by  the  law  of  succession, 
would  have  gone  to  John  but  for  this  provision. 


Slack  and  Page,  trustees,  vs.  Bird  and  others. 

1.  Under  a  devise  to  triistoes  of  a  house  and  lot  in  trust  for  the  nsft 
benefit,  and  profit  of  M.  C,  R.  I..,  and  W.  S.  L.,  during  their  natural  lives, 
with  a  further  direction  that  upon  the  death  of  the  last  survivor  of  said 
three  persons,  the  trustees  should  dispose  of  said  house  and  lot  and  divide 
the  proceeds  equally  among  the  surviving  children  of  W.  S.  L.  and  R  I"» 
hcldj  that  the  word  "surviving"  refers  to  the  period  of  distribution, »»" 
not  to  the  time  of  testator's  death. 

2.  A  child  of  a  deceased  daughter  of  W.  S.  L.,  the  last  survivor  of  tb« 
tenants  for  life,  who  survived  the  testator,  but  die<l  in  the  lifetime  of  "• 
S.  L.,  is  exclude<l  from  the  gift. 

3.  Costs  of  the  tnistees,  who  have  proixjrly  asked  the  direction  of  the 
court,  and  the  surviving  children  who  have  answered,  must  be  paid  out  oi 
thj  trust  fund;  the  daughter's  child  must  i>ay  her  own  coste. 


Argueil  on  final  hearing,  upon  bill,  answer,  and  proofs. 
Mr,  A.  Brovrnlng,  for  defendant  Egbert. 
Mr.  W.  B,  WilliamSj  for  Aitken  and  others. 
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t  complainants,  trustees  under  the  will  of  George  W. 
r,  ask  for  the  direction  of  the  court  in  the  execution  of 
rust.  This  direction  involves  the  construction  of  the 
3  creating  the  trust.  The  will  devised  to  them,  as  trus- 
house  and  lot  in  trust,  for  the  use,  benefit,  and  profit 
C,  R.  L.,  and  W.  S.  L.,  during  their  natural  lives, 
was  the  wife  of  W.  S.  L.,  and  the  daughter  of  M.  C, 
rvas  testator^s  sister.  The  will  further  directed  that, 
the  death  of  the  last  survivor  of  said  three  persons,  the 
3s  should  dispose  of  said  house  and  lot  and  divide  the 
ds  equally  among  the  surviving  children  of  W.  S.  L. 

S.  L.  and  K.  L.,  at  the  date  of  the  will  and  the  death 
testator,  had  four  children,  three  of  whom  arc  defend- 
1  this  suit ;  the  fourth  was  Elizabeth  Egbert,  who  died 
her  father,  W.  S.  Lippincott,  the  last  survivor  of  the 
s  for  life,  leaving  Ella  Egbert,  her  only  child,  surviving 
Ella  Egbert  is  still  an  infant,  and  is  a  defendant  in  this 

5  surviving  children  claim  that  they  are  entitled  to  the 
proceeds  of  the  sale,  and  the  guardian  of  Ella  Egbert 
ids  that  she  is  entitled  to  one-fourth,  on  the  ground  that 
death  of  the  testator  one-fourth  of  the  remainder  vested 
'  mother,  and  on  her  mother's  death  descended  to  her. 
is  claimed  on  the  principle  that  the  word  "  surviving," 
J  will,  relates  to  the  death  of  the  testator,  and  not  to  the 
1  of  distribution. 

e  question  whether,  in  a  gift  like  this,  of  certain  property 
an  estate  for  life,  to  the  survivors  of  a  class  or  of  certain 
ns  named,  it  vests  in  those  of  the  class  or  persons  who 
ve  at  the  death  of  the  testator,  or  those  who  survive  at 
irmination  of  the  life  estate,  or  other  precedent  estate,  is 
ipon  which  courts  and  jurists  of  the  highest  authority 
reputation,  both  in  England  and  this  country,  have  dif- 
radically,  and  upon  principles  that  cannot  be  reconciled, 
only  solution  in  this  case  is  to  determine  on  which  side 
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is  the  weight  of  authority  by  which  this  court  ought  to  be 
guided. 

Mr.  Jarman^  in  his  valuable  treatise  on  Wills,  has  given 
the  history  of  the  changes  and  variations  in  the  decisions  in 
England,  with  abstracts  of  the  principal  cases.     2  Jarman 
on  Willsy  ch.  48,  ///.,  pp^  631-658.     These  cases,  with  some 
American  cases,  are  also  noticed  and  reviewed  by  three  of  the 
judges  of  the  Court  of  Errors  in  New  York,  in  their  learned 
and  elaborate  opinions  in  Moore  v.  Lyons,  25  Wend,  119. 

The  older  decisions  in  England,  with  one  or  two  except - 
tions,  hold  that  the  gift  is  to  those  surviving  at  the  death  o^ 
the  testator.  Lord  Bindon  v.  Earl  of  Suffolk,  1  P.  W.  9©  ; 
Roebuck  v.  Dean,  2  Ves.,  jun,,  265 ;  Russell  v.  Long,  4  Vi 
553  ;  Stringer  v.  Phillips,  1  Eq.  Cases  Abr.  293,  pL  11 ; 
a,  1  p.  W.  {Cox's  ed.)  97  7i;  Rose  v.  HiU,  3  Burr.  1881  ; 
Wilson  V.  Bayly,  3  Bro.  P.  C.  {Toinl.  ed.)  195 ;  Stones  ^^ 
Heuiily,  1  Ves,,  sen.,  165;  Perry  v.  Woods,  3  Ves.  204  ; 
Brmon  v.  Bigg,  7  Yes.  280 ;  Garland  v.  Thonuis,  1  B.  &  JF^*> 
N.  S.,  82 ;  Edwards  v.  Sy^nons,  6  Taunt.  213  ;  Doe  d  Long  ^^- 
Prigg,  8  B.  &  C.  231 ;  Haws  v.  Haios,  3  Atk.  524. 

The  more  recent  decisions  in  England,  and  that  in  tl"*^ 
House  of  Lords,  4  Bro.  P.  C.  574,  reversing  the  Chancelloxr  == 
decision  in  Lord  Bindon  v.  The  Earl  of  Suffolk,  hold  tl^i^^^*-^ 
the  word  "survivors"  refers  to  the  survivors  at  the  termitm-^^-' 
tion  of  the  previous  estate,  or  the  time  of  distribution  of  tr.l'^^^ 
gift.  Brograve  v.  Winder,  2  Ves.,jun.,  634;  Newton  v.  A^f^^ 
coxvgh,  19  Ves.  534  ;  Hougldon  v.  W hi fg reave,  1J.&  W. 
Daniell  v.  Danidl,  6  Ves.  297  ;  Wordsworili  v.  Wood,  2 
25 ;  4  31.  cfc  Cr.  641 ;  Cripps  v.  Wolcott,  4  Madd.  1 
Cibbs  V.  Ta//,  8  aSVwi.  132  ;  Blewitt  v.  Stauffcrs,  9  iaw?  Joum'^'^'^ 
N.  S.,  ch.  209;  Pope  v.  TKA/ZcowiAf,  3  Russ.  124. 

From  these  authorities  Jarman  concludes  the  establisl^^^ 
rule  to  be,  that  in  such  case  the  gift  to  survivors  takes  eft^^^^ 
in  favor  only  of  those  who  survive  at  the  period  of  distril^^^' 
tion.  He  intimates  that  the  case  of  Doe  v.  Prigg  iM^^^^ 
forbid  the  application  of  the  rule  to  devises  of  real  esti^*'^'. 
And   since   the   date  of  Jarman's  treatise   the  doctrine      ^ 
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Cripps  V.  Wolcott  has  been  followed  by  Lord  Romilly  in 
Howard  v.  OoUins,  5  Eq.  Cases  L,  R.  349,  and  has  been 
three  times  confirmed  in  the  House  of  Lords.  Woodsworth  v. 
Woody  1  H.  L.  Cases  129 ;  Young  v.  Robertson j  8  Jur.j 
iV.  S.,  825 ;  Taaffe  v.  Ommee,  10  H.  L.  Cases  64.  And 
although  Lord  Westbury,  in  his  opinion  in  Taaffe  v.  Conmee, 
seems  to  doubt  with  Mr.  Jarman  whether  the  doctrine 
was  fully  settled,  except  as  to  personal  estate,  yet  in  Woods- 
worth  V.  Wood  and  Young  v,  Robertson,  the  gift  to  survivors 
included  real  as  well  as  personal  estate,  and  the  doctrine  was 
applied  to  the  whole,  without  any  distinction.  The  doctrine, 
therefore,  that  in  such  cases  the  word  "survivors"  includes  only 
those  surviving  at  the  period  of  distribution,  unless  it  is  re- 
ferred to  some  other  period  by  words  ip  the  will,  must  now 
te  considered  the  settled  doctrine  in  that  country. 

In  this  country,  the  Supreme  Court  of  New  York,  in  Moore 
^'  Lyons,  in  their  opinion  delivered  by  Chief  Justice  Nelson, 
"cld  that  in  such  case  the  survivorship  refers  to  the  death  of 
the  life  tenant,  and  based  the  decision  on  the  plain  intent  of 
tl»e  testator.  25  Wend.  120.  This  decision  was  reversed  in 
the  Court  of  Errors.  Senator  Bradish,  the  president,  Chan- 
cellor AValworth,  and  Senator  Vcrplanck  delivering  opinions 
founded  on  the  conflicting  decisions  in  England,  and  a  nice 
balancing  of  the  weight  of  those  opinions. 

In  Massachusetts,  the  rule  is  established  that  the  survivors 

^^  such  case  are  those  who  survive  at  the  death  of  the  life 

^^'lant,  and  not  those  who  survive  at  the  death  of  the  testator. 

Buiburt  v.  Ernerson,  16  Mass.  241 ;   Olncy  v.  Hull,  21  Pick. 

■*  * 

J^n  Virginia  and  South  Carolina,  the  word  is  held  to  refer 
^  *^lirvivors  at  the  death  of  the  testator.    Hansford  v.  Elliotty 
'f^igh  79  ;  Drayton  v.  Drayton,  1  Dess.  Eq.  R.  324  ;  Elliott 
•  ^mith,  lb.  499. 

\Vere  these  cases  the  only  guide,  I  should  be  much  inclined 
^  follow  the  later  English  decisions,  not  only  on  the  ground 
"^^t  they  have  the  clear  weight  of  authority,  but  because  they 
^^  more  consistent  with  the  rules  of  construction,  and  with 
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the  plain,  natural,  and  ordinary  import  of  the  language.  This, 
in  fact,  is  admitted  in  some  of  the  decisions  to  the  contrary, 
which  rest  themselves  upon  the  weight  of  authority  alone. 
Sir  William  Grant,  in  Brown  v.  Bigg,  and  Justice  Bailey,  in 
delivering  the  judgment  in  Doe  v.  Prigg,  express  great  doubt 
of  the  correctness  of  their  decisions.    Not  only  does  the  natural 
and  plain  meaning  of  words  giving  an  estate  at  the  death  of 
a  life  tenant  to  the  survivors  of  a  class  or  of  certain  individ- 
uals named,  refer  to  those  then  surviving,  but  it  seems  to  me 
that  no  testator  or  draftsman  who  designed  to  provide  that 
the  whole  remainder  should  go  to  tho.se  of  the  class  who  were 
living  at  testator's  death,  would  ever   use   these  words  to 
express  that  intention,  and  would  not  fail  to  use  words  dis- 
tinctly expressing  the  intention  so  formed ;  the  words  "  sad 
as  may  survive  me,"  or  "  be  living  at  my  death,"  would  not 
fail  to  suggest  themselves. 

The  argument  from  the  probability  that  the  testator  woiiW 
not  intend  that  the  share  given  to  one  of  a  class  should  Ih^ 
defeated  by  his  death  before  a  life  tenant,  can  have  no  weights- 
Few  wills  would  stand  as  written,  if  the  conjectures  or  specif*' 
lation  of  a  judge  as  to  what  the  testator  would  have  donehi*-*^ 
a  citse  not  provided  for  been  suggested  to  him,  could  chaiag^ 
the  meaning  from  that  expressed.     And  were  the  rule  tli^^^ 
such  conjectures  should  govern  the  construction  of  the  will  ^     ^ 
think  it  very  doubtful  if  a  testator  would  divert  any  parfc  ^^* 
his  bounty  from  nie(;es  or  relatives  that  he  knew,  and  \%^^^^ 
attached  to,  for  the  purpose  of  sharing  it  with  possible  child  r^^^ 
yet  to  be  born,  whom  he  had  never  seen  and  could  have   *-*'^, 
regard    for.     The  old-established  common  law  doctrine      ^^ 
lapse  is  founded  on  the  assumption  that  a  testator  intencl—     f 
gift  as  a  personal  bounty,  and  that  an  intention  to  extendi 
to  heirs  or  children  will  not  be  presumed,  but  must  be  ^^^* 
pressed. 

But  I  am  not  at  liberty  to  decide  this  matter  according 
my  own  conclusion  as  to  the  weight  of  conflicting  authori*^*^ 
or  the  strength  of  the  reasoning  on  which  they  are  resp^^ 
tively  founded.     The  question  has  been  adjudicated  in  tt*^^ 
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ourt  by  a  decision  which  has  been  suffered  to  stand  for  years 
5  the  law  of  this  court,  and  which  I  am  not  at  liberty  to  dis- 
?gard ;  or  if  at  all,  only  for  reasons  far  more  cogent  than 
sist  here. 

In  the  case  of  Van  TUburgh  v.  Hollinshedd,  1  Mc  Carter  32, 
18  same  question  arose  as  is  presented  in  this  case.  It  was 
lere  mixed  with  another  that  does  not  arise  here.  But  this 
UGStion  was  necessarily  involved  in  the  decision  of  the  case, 
nd  was  one  upon  which  it  depended  and  was  placed.  There 
lie  testator  gave  lands  to  his  son  William  for  life,  and  at  his 
eoease  to  his  (William's)  surviving  children.  The  court  held 
hat  only  those  children  of  William  that  were  living  at  his 
Icath  could  take. 

I  find  no  other  case  in  this  state  that  touches  this  question, 
lud  if  I  had  any  doubt  concerning  it,  that  case  as  a  precedent, 
nd  also  from  the  learning  and  ability  of  the  distinguished 
arist  who  decided  it,  would  control  my  decision  in  this. 

The  opinion  of  Chancellor  Vroom  in  ]Vintcnnu(e^s  Kv'rsw 

^yder^s  Ex^rs,  2  Greenes  Ch.  489,  relied  on  by  counsel,  does 

>t  touch  the  question  before  me.  It  simply  decides  that  a  gift 

l)ersons  in  beiug,  of  a  remainder  after  a  life  estate,  is  a 

-•sted  legacy. 

Uut  with  such  a  mass  of  conflicting  cases  adjudged  by  emi- 
>nt  jurists,  I  think  the  trustee  was  not  to  be  blamed  for 
•king  the  direc»tion  of  this  court,  and  I  shall  order  his  costs 
*  l3e  paid  out  of  the  trust  fund,  together  with  the  costs  of 
^^  surviving  children  who  have  answeretl.  The  infant  de- 
-ndant  must  pay  her  own  costs. 
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TlXDALL   V8.   TiNDALl/s   EXECUTORS. 

1.  The  rule  of  law  U  well  settled,  that  a  general  or  abflolnte  gift  of  the 
residue  of  an  estate  will  carry  with  it  all  legacies  which  have  lapsed  br 
the  death  of  the  legatee  in  the  life  of  the  testator.  But  this  rule,  like  all 
other  general  rules  for  the  construction  of  wills,  is  limited  to  cases  where 
the  testator  has  not  shown  a  different  intention  ;  and  where  the  testator  has 
limited  or  circumscrihed  the  residuary  bequest  or  devise,  it  does  not  pI^ 
vail,  unless  the  terms  by  which  it  is  limited  include  lapsed  legacies. 

2.  If  a  testator,  after  several  money  legacies,  gives  "  whatever  of  mr 
property  shall  remain  after  payment  of  the  above,"  to  two  persons  named, 
and  one  of  the  money  legacies  lapses  by  the  death  of  the  legatee  in  testa- 
tor's life,  such  lapsed  legacy  does  not  fall  into  the  residue ;  but  as  to  it,  the 
testator  is  intestate. 

3.  In  a  suit  by  one  of  the  next  of  kin  of  testator  against  his  execaton, 
where  no  account  is  called  for,  and  where  the  complainant  demands  a 
certain  aliquot  part  of  a  specific  sum  in  which  the  other  next  of  kin  have 
no  interest,  they  are  not  necessary  parties. 


This  cause  was  argued  upon  bill  and  answer. 
J/r.  Emay,  for  complainant. 
3L\  Scicdder,  for  defendants. 

The  Chancellor. 

The  suit  is  brou<5ht  by  William  Tindall,  against  the  execi^' 
tors  of  the  last  will  of  his  de(K}ased  brother,  Aaron  Tiudal  ^» 
for  one-eighth  part  of  the  sum  of  $5000,  becpieathed  by  tl^ 
testator  to  his  wife,  who  died  before  him. 

The  testator,  after  the  above  bequest  to  his  wife,  and  se\r^ 
eral  other  legacies,  bequeathed  as  follows  :  "  I  give  and  be^  ^ 
queath  whatever  of  my  property  shall  remain  after  pay  men  ^ 
of  the  above,  and  due  settlement  of  all  my  business,  to  niy^ 
two  friends,  John  H.  Manning  and  Edward  Paxton."  H(^ 
appointed  Manning  and  Paxton  executors. 

The  testator  left  no  issue,  but  had  eight  brothers  and  sisters. 
Two  of  these  (of  whom  the  complainant  is  one)  survived  him. 
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he  other  six  diecl  before  him.  All  left  children  living  at 
le  death  of  the  testator.  The  defendant  Paxton  is  one  of 
lese  children. 

The  complainant  claims  that  the  testator  died  intestate 
J  to, the  lapsed  legacy  of  $5000  given  to  his  wife  ;  that  the 
ift  of  "  what  shall  remain  after  payment  of  the  above,"  is  a 
Tcumscribed,  and  not  an  absolute  residuary  legacy,  and  must 
e  construed  to  include  only  what  is  given  by  the  words — 
liat  is,  such  estate  as  remains,  or  would  remain,  after  payment 
f  this  $5000  and  the  other  l(^cies ;  and  that,  as  one  of 
he  next  of  kin  to  the  testator,  he  is  entitled  to  one-eighth  of 
his  sum,  which  was  not  disposed  of  by  the  will.  This  is  the 
nain  question  in  the  cause. 

The  rule  of  law  is  well  settled,  both  in  the  English  and 
American  courts,  that  a  general  or  absolute  gift  of  the  residue 
fan  estate  will  carry  with  it  all  legacies  which  have  lapsed 
y  the  death  of  the  legatee  in  the  life  of  the  testator.  This 
lie  was  established  because,  in  most  cases,  it  carries  into  effect 
^e  intention  of  the  testator,  though  it  cannot  be  doubted  that 
'^re  are  many  cases  in  which  it  defeats  it.  It  was  necessary 
'at  some  general  rule  of  construction  should  be  established, 
^rt  this  is  the  rule  establishcil.  It  is  not  for  judges  now  to 
ason  or  discuss  whether  it  was  wisely  established,  or  whether 
'Jie  better  rule  could  not  be  adopted.  I  am  of  opinion  that, 
^  the  whole,  it  is  the  best  rule,  and  more  generally  carries 
^  effect  the  intention  of  the  testator.  But,  like  all  other 
'Hcral  rules  for  the  construction  of  wills,  it  is  limited  to 
*His  where  the  testator  has  not  shown  a  different  intention  ; 
^d  where  the  testator  has  limited  or  circumscribed  the 
^iduary  bequest  or  devise,  it  docs  not  prevail,  unless  the 
^ms  by  which  it  is  limited  include  lapsed  legacies. 

^Ir.  Williams,  in  his  treatise  on  the  law  of  Executors,  Vol. 
'^j  p,  1315,  states  that  the  direction  that  the  residuary  legatee 
^^11  have  what  remains  after  the  payment  of  legacies,  is  such 
^cumscription  of  the  bequest,  and  narrows  the  title  of  the  re- 
duary  legatee  so  as  to  exclude  him  from  lapsed  legacies. 
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The  same  rule  is  substantially  laid  down  in  Roper  on  Lega- 
cies, Vol.  IL,pp.  1679,  1682. 

Tlie  case  of  The  Attorney 'General  v.  Johnston^  Amb.  577, 
decided  in  1769,  by  Lord  Chancellor  Camden,  is  a  direct 
authority  on  this  point.  A  gift  of  £20,000  to  a  charity  vas 
void,  by  the  Mortmain  act.  The  residuary  gift  was,  "ifmv 
personal  estate  shall  sufficiently  reach  towards  satisfying  all 
the  legacies  by  me  bequeathed,  I  give  the  remainder,"  &c 
It  was  held  that  this  would  not  include  the  void  legacy,  which 
is  spoken  of  as  a  lapsed  legacy.  Lord  Camden  says  :  "  The 
rule  is  very  true,  in  general,  that  the  residue  takes  in  lapsed 
legacies ;  but  then  the  residuary  legatee  must  be  a  general 
legatee,  to  take  everything  that  does  not  pass  by  the  will. 
If  testator  had  circumscribed  and  confined  the  residue,  then 
the  residuary  legatee,  instead  of  being  a  general  legatee,  be- 
comes a  specific  legatee.  If  the  testator  had  said  none  of  the 
legacies  shall,  on  any  account,  fall  into  the  residue,  it  would 
have  excluded  the  charities  from  taking  the  lapsed  legacies. 
His  intention  appeiirs  strong,  in  this  case,  to  confine  the  resi- 
due to  what  should  remain  of  his  money  after  the  other  lega- 
cies were  paid." 

In  the  will  before  me,  the  intention  is  yet  more  clearlv 
shown,  for  the  very  words  are  used  in  which  Lord  CamdeD 
states  the  intention  of  the  testator,  as  deducted  from  his  will? 
"  whatever  shall  remain  after  payment  of  the  above."  I  can- 
not imagine  that  the  testator,  in  using  this  language,  could 
have  intendeil  that  in  any  event  the  legacy  of  $5000,  given  to 
his  wife,  should  go  to  his  executors  as  residuary  legatees. 

The  rule  laid  down  by  Lord  Camden  is  recognized  an^ 
adopted  in  many  cases  sin(«  that  time,  which  are  referred  to 
in  liopcr  on  Legacies  and  Williams  on  Exccutorsy  in  the  pas^ 
sages  above  referred  to. 

As  to  this  $5000,  I  must  hold  that  the  testator  died  int^-^ 
tate,  and  that  the  complainant  is  entitled  to  recover  one-eightl^ 
of  it,  with  interest  from  the  expiration  of  one  year  after  th^^ 
death  of  the  testator,  upon  giving  the  proper  refunding  bond  ^ 

An  objection  was  made  at  the  hearing,  for  want  of  propel 
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ties.  The  other  next  of  kin  have  not  been  made  parties. 
s  is  not  necessary  in  a  case  like  this,  where  no  account  is 
ed  for,  and  where  the  complainant  demands  a  certain 
[uot  part  of  a  specific  sum  in  which  the  other  next  of  kin 
'6  no  interest.  Each  has  a  like  right  to  a  different  aliquot 
t  of  the  same  sum.  The  suit  is  brought  for  the  compkin- 
,  and  such  of  the  next  of  kin  as  may  choose  to  join  with 
1.  This  is,  at  most,  all  that  is  necessary.  Brown  v.  Rick- 
,  3  Johns.  Ch.  553 ;  Wiser  v.  Blachly,  1  Johns.  Ch.  438 ; 
tchard  V.  Hicksy  1  Paige  270 ;   Story's  Eq.  PL,  §§  207  a. 


Deveney  vs.  Mahoney. 

I^nd  bought  with  partnership  funds,  although  the  title  lie  taken  in 
ameof  oneof  the  partners,  will  be  treated  in  e<|uity  as  partnership 

« 

"Xhe  same  principle  applies  to  improvements  made  with  partnership 
»  on  the  8ei)arate  property  of  one  of  the  partners. 

It  is  not  necessary  that  judgment  should  be  first  obtained  against  the 
i-itner  in  whose  name  the  title  is  vested,  to  enable  a  partner  to  maintain 
t  in  equity  for  an  account,  and  to  have  the  property  declared  partner- 
assets. 

The  rule  that  a  fraudulent  or  voluntary  transfer  of  property  cannot 
>iitested  by  a  creditor  at  large,  but  only  by  one  who  has  obtained  a 
oaent  that  would  be  a  lien  u^wn  the  property  if  not  transferred,  is  well 
>lished,  but  does  not  apply  to  a  partner  calling  on  a  co-partner  to 
dnt. 

Where  a  part  of  the  purchase  money  of  the  property  alleged  to  have 
t  fraudulently  conveyed  by  a  partner  remains  unpaid  at  the  time  of 
g  a  bill  for  account  against  him,  the  grantee,  as  to  that  amount,  is  not 

rchaser  for  value  without  notice.  And  the  proi>erty  is  liable  to  that 
unt,  with  interest  from  the  date  of  the  conveyance,  provided  so  much 
le  partnership  funds  have  been  expended  thereon. 


Hie  case  was  submitted  upon  briefs,  on  final  hearing  upon 
ii  answer,  and  proofs. 
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3/r.  Dixon,  for  complainant. 
J/r.  Ransom,  for  defendants. 

The  Chancellor. 

Francis  Deveney,  the  complainant,  had  been  a  part 
the  defendant,  Thomas  Mahoney.  They  were  carpe 
their  business  was  building.  The  partnership  was  diss 
by  consent.  The  debts  of  the  firm  far  exceeded  their 
unless  the  amount  expended  on  the  lot  of  Mahoney  is 
oned  in  the  assets.  Mahoney,  after  the  dissolution,  reft 
contribute  to  the  payment  of  these  debts,  and  left  the 
leaving  Deveney  to  pay  the  debts.  He  first  convey 
real  estate,  being  a  lot  in  Brunswick  street,  Jersey  C 
his  brother,  the  defendant,  John  Mahoney.  John  retai 
his  hands  ?1000  of  the  purchase  money,  which  he  has  i 
paid  or  secured. 

Part  of  the  partnership  means  were  expended  in  be 
a  house  on  this  lot  of  Thomas  Malioney,  which  was  h 
property,  bought  witli  his  own  money,  and  never,  in  an; 
jmt  into  the  partnership;  the  dwelling-house  so  bui 
intended  for  his  separate  use.  There  was  also  erec 
this  lot  out  of  the  means  of  the  firm,  a  carpenter-shop, 
was  intended  for  the  use  of  the  firm,  and  was  used  by 
This  shop  John  Mahoney  does  not  claim,  and,  in  his  a 
savs  he  is  ^illiuff  that  Deveney  mav  remove  it. 

Deveney  having  paid  the  partnership  debts  to  a  coi 
able  amount  beyond  his  share,  and  being  liable  for  the 
brings  this  suit  to  have  the  accounts  of  the  partnersli 
judged  and  settled,  and  to  have  the  lot  conveyed  tc 
declared  j)artnership  assets  and  liable  to  Thomas'  share 
partnership  debts,  and  to  have  the  deed  to  John  Mahon 
clared  void  against  the  creditors  of  the  firm.  Thom 
not  answercil,  and  the  bill  has  been  ordered  to  be  ta 
confessed  against  him.  John  Malioney  answers  tl 
bought  the  lot  of  Thomas  without  any  intent  to  d 
creditors,  and  paid  a  valuable  consideration,  and  insis 
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title  is  valid  as  against  the  complainant  and  the  creditors 
the  firm.  But  in  liis  evidence  he  admits  that  he,  owes 
lomas  $1000  of  the  consideration,  which  is  still  unpaid. 
It  is  a  well-settled  part  of  the  law  of  partnership,  that  if 
ad  or  other  property  is  bought  with  the  partnership  funds, 
though  the  title  may  be  taken  in  the  name  of  the  individ- 
vls  composing  the  firm,  or  in  the  name  of  one  of  them,  yet 
le  same  is  to  be  treated  in  equity  as  partnership  property, 
id  is  to  be  sold  and  accounted  for  by  a  surviving  partner  as 
personal  property.  CoUumb  v.  Mead,  24  N.  Y.  M.  505 ;  Bw- 
iany,  Sumner,  2  Barb.  Ch.  165;  Debnonico  v.  Guillanviey 
Sandf.  Ch.  366 ;  Baldwin  v.  Johnson,  SaxL  441 ;  Matlack 
./awes, 2  Beas.  126;  Iloldrege  v.  Gwynne,  3  C.  E,  Green 
6;  Uhler  v.  Semple,  5  O,  E.  Green  288. 

The  case  of  improvements  made  with  partnership  funds  on 
le  real  estate  of  one  partner  would  seem  to  come,  pro  tanto, 
^thin  the  same  principle.  But  it  is  in  such  case  difficult  of 
pplication,  and  is  not  directly  established  by  the  cases  cited 
ttd  the  numerous  English  and  American  cases  on  which  these 
^  based. 

But  the  Supreme  Court  of  New  York,  in  the  case  of  Aver- 
?v.  LoKrckSy  6  Barb.  19,  held  that  a  sheriff's  sale  under  a 
idgment  against  one  partner,  would  convey  the  separate  real 
3^  of  that  partner,  subject  to  equitable  claims  of  the  other 
*rtnerand  the  creditors  of  the  firm,  to  the  improvements 
^t  on  the  land  with  partnership  funds ;  and  this,  although 
^  judgment  was  docketed  before  the  improvements  were 
wde. 

In  King  v.  WUcomby  7  Barb.  263,  the  same  doctrine  was 
Pplied  to  tlie  trees  and  shrubbery  planted  by  the  firm  as 
^irserymen  on  the  lands  of  one  partner.  The  partner  owning 
^^  land  sold  it.  In  a  suit  by  tlie  other  partner  against  him 
^^  the  purchaser,  to  have  these  trees  and  shrubbery  de- 
'^red  partnership  proi>erty  and  accounted  for,  the  claim  was 
ttstained.  The  Superior  Court,  in  Smith  v.  Danversy  5 
"^Jw^.  669,  held  and  enforced  the  same  doctrine. 

In  these  cases  and  those  before  cited,  as  to  land  itself  purr 
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chased  with  partnership  funds,  the  suit  was  by  one  partner 
who  had  not  obtained  judgment  against  his  co-partner,  in 
whose  name  the  title  was  in  part  or  wholly  vested,  though  no 
question  was  raised  on  that  ground. 

But  in  Wade  v.  liushery  4  Bosw.  537,  this  questiim  ^a^ 
raised,  and  it  was  held  that  it  was  not  necessary  to  have  soel* 
judgment.     The  opinion  on  this  jwint  declares  "  that  who""^ 
real  estate  has  been  purchased  with  jiartnership  funds,  eacl» 
partner  has  an  ecjuitable  lien  ujK)n  it,  not  only  as  represent^ 
ing  creditors  to  secure  their  rights  through  such  lien,  butfo^ 
payment  of  his  own  eventual  demand.     If  the  title  is  takeo- 
in  the  name  of  one,  he  is  a  trustee,  and  the  co-partner  a  c«ht* 
que  tnist.     This  equitable  lien  may  always  be  successfully 
asserted  against  the  partner,  against  his  heirs,  devisees,  or  hi^ 
voluntary  assignees  for  value  without  notice." 

These  cases  all  depend  upon  this  doctrine  of  trust,  whi(4» 
takes  them  out  of  the  rule  in  case  of  creditors  contesting  i* 
fraudulent  or  voluntary  transfer  of  property,  w^hich  cannot  Ik? 
done  by  a  creditor  at  large,  but  only  by  such  as  have  obtained 
a  judgment  that  would  be  a  lien  upon  the  propert}' if»not 
transferred.  That  rule  insisted  upon  by  the  counsel  of  the 
defendant  is  well  established,  but  does  not  apply  to  a  partner 
calling  on  a  co-partner  to  acc^ount. 

John  Mahoney,  at  the  filing  of  the  bill,  had  ?1000  of  the 
consideration  in  his  hands ;  as  to  that  amount  he  is  not  a  pur- 
chaser for  value,  without  notice ;  and  as  that  apj^ears  suflScient 
to  pay  the  claim  against  Thomas,  it  is  not  necessary  to  con- 
sider whether,  as  to  the  residue,  he  was  a  purchaser  with 
notice. 

There  must  be  a  decree  for  an  awount,  and  that  the  prop* 
erty  conveyeil  to  John  Mahoney  shall  be  liable  to  theamouD*' 
found  due  from  Thomas  to  the  firm  or  its  creditors,  to  tK^ 
extent  of  ?1000,  and  the  interest  thereon  from  the  date  of  tU^ 
conveyance,  provided  so  much  of  the  partnership  funds  we 
expended  in  improvements  on  the  lot  conveyed  to  him. 
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The    Manhattan   Manufacturing  and  Fertilizing 

Company  vs.  Van  Keuren. 

1.  XUpon  the  argument  of  a  rule  to  show  cause  why  an  injunction  should 
Qotia»uein  a  case  where  an  injunction  had  been  granted  in  part,  the 
{iiestion  whether  the  existing  injunction  should  not  be  removed,  cannot 
•ecoTif^idered.  That  can  be  removed  only  upon  notice  and  motion  to  dis- 
oive,    in  accordance  with  the  rule  of  the  court. 

2.  -A.  ny  citizen,  acting  either  as  an  individual  or  as  a  public  ofliciul, 
Oder  "the  orders  of  local  or  municipal  authorities,  whether  such  orders  be 
:  be  x-iot  in  pursuance  of  special  legislation  or  chartered  provisions,  may 
^^^  '^what  the  common  law  deemed  a  public  nuisance.  In  abating  it 
f*>P^>"ty  may  be  destroyed,  and  the  owner  deprived  of  it  without  trial, 
ithoi^t  notice,  and  without  compensation. 

3.  Such  destruction  for  the  public  safety  or  health,  is  not  a  taking  of 
nv£«.^^  property  for  public  use,  without  compensation  or  due  process  of 
iWi  i  n  the  sense  of  the  Constitution. 


•.  T.  N,  McCarter  and  Mr.  J,  B,  Vredenburghy  for  com- 
plainants. 

^^r,  Gilchrist,  Attorney-General,  and  3fr.  McGiUy  for  de- 
fendant. 

The  Vice-Chancellor. 

The  complainants  are  engaged  in  manufacturing  a  fertilizer, 

and  cariy  on  their  business  in  Jersey  City,  near  Communipaw 

"^y.    The  fertilizer  Ls  made  of  the  blood  of  animals  killed  at 

^^  abattoir  of  the  New  Jersey  Stock  Yard  and  Market  Com- 

P^^y,  a  portion  of  whose  premises  is  occupied  by  complainants. 

The  blood  is  carried  about  one  hundred  yards,  to  complainants' 

ftctorj',  and  is  there  boiled.     When  thus  cooked,  and  in  solid 

^^^%  it  is  mixed  with  sulphate  of  so<la,  or  salt.     It  is  then 

*Wed  in  an  oven,  and  being  mixed  with  other  substances,  is 

S^Und  in  a  mill,  and  becomes  ready  for  use.     The  complain- 

^'^te  commenced  business  at  their  factory  in  October,  1870, 

^'Jd  continued  it  till  July  last,  when  interrupted  by  the  acts 

^*  the  defendant  which  have  occasioned  this  suit. 
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The  defendant,  Benjamin  Van  Keuren,  is  the  street  coie" 
missioner  of  Jersey  City,  and,  as  such,  on  .the  1st  of  July 
gave  notice  to  the  complainants  that,  upon  complaint  mac 
to  him,  he  had  entered  their  premises,  and  ascertained  the-: 
the  existence  of  a  nuisance,  in  violation  of  an  ordinance  of  the 
city  ;  that  sucli  nuisanc<5  consisted  of  putrid  and  decaying  ani^ 
mal  matter  and  offensive  substances,  emitting  noxious  and 
unwholesome  smells,  and  re<|ucsting  complainants  to  abate  tie 
same  within  twenty-four  hours. 

The  notice  being  disregarded  by  complainants,  the  defend- 
ant, with  twenty-five  policemen  and  others,  about  one  o'clock 
in  the  niglit  of  the  18th  of  July,  entered  their  factory  hy 
force,  and  proceedeil  to  abate  the  alleged  nuisance,  by  taking 
off  the  eccentric  rods  of  the  machinery  for  grinding  the  baked 
blood,  removing  the  belting  or  gearing,  damaging  and  carry- 
ing off  parts  of  machinery  and  property,  and  committing  other 
acts  to  put  a  stop  to  complainants'  works.  The  character  and 
extent  of  the  damage  inflicti»d  and  threatened  to  be  inflicted, 
are  differently  stated  by  the  parties,  but  while  said  by  the  de- 
fendant to  have  Ixjcn  necessary  and  lawful,  are  not  deemed  to 
have  been  important. 

On  the  24th  day  of  July,  the  complainants  exhibited  their 
bill  of  complaint,  and  an  injunction  was  ordered  by  the  Chan- 
cellor to  a  j)art  of  the  extent  prayed  for  in  the  bill.     It  re- 
strained the  defendant  from  destroying,  breaking,  or  injuring 
any  of  the  machinery  or  gearing,  from  burning  complainants 
factor}',  and  from  burning  or  destroying  any  of  their  property- 
In  addition  to  this,  the  bill  asks  that  the  defendant  be  further 
rcstraineil  from  resorting  to  any  forcible  procc^edings  to  hindei^ 
or  impede  the  operation  of  complainants'  works,  till  they  b*^ 
lawfully  adjudged  to  be  a  nuisance. 

The  order  granting   the  injunction  to  the  extent  abow^* 
stated,  directed  the  defendant  to  show  cause  before  the  Vi^^^ 
Chancellor  why  an  injunction  should  not  issue  pursuant  '•^^ 
the  prayer  of  the  bill. 

The  rule  to  show  cause  has  been  argued  upon  bill,  answc^^^ 
and  affidavits,  and  was  claimed  by  defendant's  counsel  ^' 
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ent  for  discussion  and  decision  the  question  whether  the 
ting  injunction  should  not  be  removed,  as  well  as  the 
sition  whether  the  additional  injunction  referred  to  in  the 

should  not  be  allowed.  This  claim  is  not  warranted,  I 
!  k,  by  the  language  or  the  spirit  of  the  rule.  The  existing 
iiction  can  l)e  removed  only  upon  notice  and  motion  to 
olve.  Without  such  notice  and  motion,  I  shall  not  assume 
:?on8ider  the  propriety  of  its  continuance.  It  prohibits 
ille  proceedings  by  the  defendant  to  a  certain  extent,  and 
t  certain  specific  kind.  It  may  properly  be  regarded  as 
ending  on  principles  and  reasons  not  applicable  to  the  in- 
*tion  referred  to  in  the  rule  to  prohibit  all  forcible  pro- 
lings  whatever.  The  proper  exercise  of  powers  within  the 
its  of  a  reasonable  discretion,  is  one  thing :  the  abuse  or 
v-ersion  of  them,  is  another.  The  latter  may  be  restrained, 
le  the  former  will  not.  Whether  or  not  there  has  been 
K  abuse,  I  do  not  mean  to  decide  or  to  intimate,  but  simply 
>oint  out  the  plain  and  important  distinction.  It  may  be 
ful  to  purge  premises  of  a  nuisance,  and  unlawful  to  burn 
iestroy  them.  How  much  force,  or  what  kind,  may  be 
tnissible  in  abating  it,  is  obviously  a  different  inquiry  from 

permissibility  of  any. 
The  insLstment  of  the  complainants  is,  that  the  street  com- 
ssioner  has  no  right  to  use  any  force  till  their  business  or 
rks  shall  have  been  lawfully  adjudged  to  be  a  nuisance ; 
t  the  ordinance,  by  its  terms,  does  not  give  the  right,  and 
t  does,  it  is  so  far  illegal  and  invalid  ;  that  the  city  charter 
is  not  authorize  the  passage  of  such  an  ordinance,  and  if  it 
*s,  its  provisions  to  that  effect  are  unconstitutional  and  void, 
rhe  fourth  sulxlivision  of  the  twenty-fourth  section  of  the 
irter  gives  power  to  the  Board  of  Aldermen  "  to  declare 
at  shall  be  nuisances  in  lots,  streets,  docks,  wharves,  or 
rs,  and  to  provide  for  the  removal,  sale,  and  other  disi)osi- 
a  of  all  such  nuisances."  Pamph.  Laws  1871,  p.  1107. 
The  ordinance  was  approved  August  18th,  1871.  By  sec- 
a  first,  "all  slaughter-houses  or  other  buildings,  whence 
insive  smells  arc  emitted,  are  declared  to  be  nuisances." 

Vol.  vni.  r 
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By  other  sections,  the  street  commissioner,  ui)on  complaint 
made,  is  empowered  to  enter  any  building  or  premises  to  as- 
certain if  a  nuisance  exists,  and  on  ascertaining  that  it  doe?, 
to  give  notice  requiring  its  abatement  within  twenty-four 
hours,  and  if  such  notice  be  disreganled,  to  proceed  to  abat«?^ 
it  by  the  removal  of  such  portions  of  the  macliinery,  orothe^* 
matter  or  thing,  as  may  be  necessary  for  the  creating  of  th^ 
nuisance,  and  to  take  the  same  to  the  public  yard  of  the  city 
for  sale. 

This   ordinance   is   assailed    as   authorizing   unreasonable^ 
searches  and  seizures ;  the  taking  of  proi)erty  without  da^ 
process  of  kiw  ;  the  conviction  of  an  oflenc^  without  beingC 
heard ;  the  dej)rivation  of  trial  by  jury,  and  the  taking  o* 
private  property  for  public  use,  without  compensation. 

Whether  their  business  or  works  are  a  nuisance  or  not,  th^ 
complainants  say,  is  a  question  which  should  l>e  deterraine<J 
by  a  letiral   tribunal  in  a  trial  in  which  thev  can  l)c  heard  ; 
that  the  street  commissioner  cannot  himself  adjudge  their 
works  to  be  a  nuisance,  and  proceed  to  abate  them,  without  i^ 
violation  of  their  lawful  and  constitutional  rights,  which  tlii-** 
court  will  restrain.      Such  violations  are,  in  some  cases,  en^ 
joined,  though  the  party  has  a  remedy  at  law ;  and  as  ih^ 
complainants^   present   application    cimnot   stand    upon  the 
ground  of  irrcj)arable  wrong,  it  must  be  placed  u|>on  their 
strict  constitutional  rights.     In  that  view,  an  injunction  will 
not  issue,  if  the  legal  questions  aie  uncertiiin,  or  ojMjn  todis^ 
pute ;  the  party  will  be  left  to  his  action  at  law,  where  sud* 
controvertwl  questions  c:ui  be  determined  by  the  courts  o* 
law  whose  aj)j)roj)riate  proving  it  is  to  determine  them.    But^ 
in  this  ciLse,  can  they  be  said  to  be  fairly  matters  of  doubt  "- 
Notwithstanding  the  ability  and   learning  with  which  tU^ 
complainants^  case  hjis  been  urge<l,  I  am  of  opinion  they  car*- ' 
not.     I  think  it  quite  clear  that  the  constitutional  limitatio^^* 
discussed  by  their  counsel,  and  illustrated  in  the  cases  referred 
to  at  the  argument,  have  no  aj>plication  to  the  power  of  a  m'*-'^' 
nicipal   government  to  pass  ordinances   for  the  control 
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traent  of  nuisances,  nor  to  the  provisions  of  the  ordinance 
icstion  in  this  suit. 

;  common  law,  it  was  always  the  right  of  a  citizen,  with- 
ifficial  authority,  to  abate  a  pubh'c  nuisance,  and  without 
^ng  to  Iiave  it  adjudg(»d  sucli  by  a  legal  tribunal.  His 
i  to  do  so  depended  upon  the  fact  of  its  being  a  nuisance. 
5  assumed  to  act  upon  his  own  adjudication  that  it  was, 
such  adjudication  was  afterwards  shown  to  be  wrong,  he 
liable,  as  a  wrong-doer,  for  his  error,  and  appropriate 
iges  could  be  recovered  against  him.  This  common  law 
:  still  exists  in  full  force.  Any  citizen,  acting  either  as 
idividual  or  as  a  public  official  under  the  orders  of  local 
unicipal  authorities,  whether  such  orders  be  or  be  not  in 
uance  of  special  legislation  or  chartered  provisions,  may 
2  what  the  common  law  deemed  a  public  nuisance.  In 
ng  it  property  may  be  destroyed  and  the  owner  deprived 
without  trial,  without  notice,  and  without  compensation. 
I  destruction  for  the  public  safety  or  health,  is  not  a  taking 
rivate  property  for  public  use,  without  compensation  or 
process  of  law,  in  the  sense  of  the  Constitution.  It  is 
ly  the  prevention  of  its  noxious  and  unlawful  use,  and 
nds  upon  the  principles  that  every  man  must  so  use  his 
erty  as  not  to  injure  his  neighbor,  and  that  the  safety  of 
mblic  is  the  paramount  law.  These  principles  are  legal 
ims  or  axioms  essential  to  the  existence  of  regulated 
ty.  Written  constitutions  pre-suppose  them,  are  subor- 
te  to  them,  and  c*annot  set  them  aside.  They  underlie 
justify  what  is  termed  the  police  powei'  of  the  state.  By 
le  of  that  i)ower,  numerous  and  onerous  restrictions  and 
ens  are  imposed  upon  persons  and  property  which,  for 
:  purposes  or  on  otlicr  grounds,  would  be  prohibited  by  the 
:itutional  limitations  sought  to  be  applied  in  this  suit. 
?y  on  Const,  Lim.  572 ;  Potter's  Dwarrls  on  Statutes  444. 
.  Ooe  V.  Schultz,  47  Barb.  64,  a  case  not  cited  at  the  argu- 
:,  the  nature  of  this  power  and  its  exercise  for  the  sup- 
don  of  nuisances,  are  fully  and  clearly  exhibited.  The 
'opolitan  Board  of  Health  made  an  order  that  the  manu- 
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factiire  of  poudrette  at  Hunter's  Point  be  forthwith  discoj 
tinned,  until  the  mode  of  it  should  be  so  altered  that  no  od( 
or  fumes  could  escape  into  the  external  air ;  and  that  tl 
order  be  executed  by  the  police.  A  temporary  injunctio 
restraining  such  execution  was  dissolved  upon  argumen 
Constitutional  objections  were  set  up  against  the  validity  ( 
the  order,  and  its  execaition  resisted,  because  depriving  tl 
defendant  of  property  without  due  process  of  law.  "  No  one, 
it  was  there  said  by  the  court,  "  has  probably  ever  suggeste 
that  Magna  Charta  interfered  with  the  process  of  summaril 
abating  a  public  nuisance.  If  the  abatement  involved  tl 
deprivation  of  property,  the  owner  was  deprived  of  his  proj 
erty  by  due  process  of  law,  if  the  thing  abated  was  a  publ 
nuisance ;  for  then  the  summary  process  of  abatement  WJ 
authorized  by  the  common  law,  and  any  process  authoriM 
by  law  must  be  due  process.  The  common  law  was  adopt( 
by  our  state  Constitution,  and  if  this  summary  process  wi 
due  process,  within  the  meaning  of  Magna  Charta,  there 
no  room  for  doubt  that  it  is  due  process,  within  the  meanii 
of  our  state  Constitution."  Again,  it  was  said  "  the  defen< 
ants  have  justified,  or  undertaken  to  justify,  their  proceedin: 
as  public  officers  under  the  metropolitan  sanitary  act ;  but 
the  business  or  manufacturing  process  was  a  public  nuisan( 
how  can  I,  in  deciding  tliis  motion,  disregard  the  common  la 
rights  of  the  defendants  as  citizens  to  abate  the  nuisance? 
see  no  principle  on  which  I  can." 

In  the  present  case  the  complainants  deny  that  their  buf 
ness  or  works  arc  a  nuisance.  The  defendant  avers  that  dw 
are,  and  affidavits  are  offered  on  both  sides  in  support  of  the 
assertions.  In  the  view  I  take  of  the  case,  the  defendant  ac 
at  his  peril.  His  own  adjudication  of  the  fact  of  a  nuisan' 
will  not  protect  him,  as  would  the  judgment  of  a  court 
was  said  at  the  argument  that  actions  had  been  comment 
against  him  for  the  recovery  of  damages,  and  are  now  pen( 
ing.  It  is  unnecessary  for  me  now,  and  in  my  judgmei 
would  be  improper  to  express  an  opinion  upon  the  questic 
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determined  in  such  actions.  It  is  suflBcient  to  say  that 
afiSdavits  to  show  the  offensive  and  noxious  odors  emitted 
I  pervading  at  times  the  vicinity  of  the  works,  are  numer-. 
.  and  explicit.  They  are  sufficient  to  prove  that  the  coni- 
es ioner's  conclusion  as  to  character  of  complainant's 
>iiies8  and  works,  was  not  entirely  without  evidence  to 
►jDort  it.  The  correctness  of  the  conclusion  is  not  now  to 
determined. 

For  the  reasons  that  no  violations  of  the  complainants' 
LStitutional  rights  are  shown  to  be  threatened,  such  as  this 
Lrt  may,  in  some  instances,  interpose  to  prevent,  and  that 
complainants'  damages,  if  any  shall  be  sustained,  are  not 
»\vn  to  be  irreparable  at  law,  I  am  of  opinion  tliat  the 
>lication  for  the  injunction  must  be  denied, 
^osts  to  abide  the  event  of  the  suit. 


Watson  vs.  Mukuay  and  others. 

^-  UncerUiinty  in  material  allegations  is  not  Altai  to  a  bill  whose  object 
^he  discovery  of  material  facts  alleged  to  be  entirely  in  the  defendant's 
iowledge. 

2.  A  bill  by  a  partner  of  a  lottery  firm  against  his  co-partners  for  dis- 
*very,  for  a  sale  of  the  property,  and  a  distribution  of  the  proceeds,  will 
^t  be  entertained  by  this  court. 

3.  Even  were  the  partnership  contracts  entered  into  in  such  states  where 
^ch  contracts  are  legal,  this  court  will  not  enforce  or  administer  them. 

4.  A  contract  which,  though  valid  and  would  be  enforced  in  the  state 
^hereit  was  made,  is  in  violation  of  a  public  law  of  this  state,  will  not  be 
•^forced  here,  on  the  ground  of  comity. 

^«  It  will  not  avail  the  complainant  that  his  suit  is  not  to  enforce  an 
^*^1  contract,  but  simply  to  compel  an  account  and  distribution  of  profits 
^retdy  made.  Such  distinction  cannot  be  invoked  where  the  illegal  act  is 
^l^H)  a  misdemeanor,  punishable  by  tine  or  imj)risonment. 


The  argument  was  had  l>efore  the  Vice-Chancel  lor,  on  de- 
f^urrer  to  the  bill. 
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3Ir.  I.  M\  Scuddcr,  for  demurrer. 

3L\  L.  Zahriskic  and  Mt\  Kaapp^  contra. 

The  Vice-Ciiaxcellok. 

James  S.  Watson,  the  complainant,  was  one  of  a  firm  en- 
g;aj>:ed  in  the  business  of  lotteries,  and  his  bill  is  filed  to  obtain 
a  discovery  from  the  other  partners,  or  some  of  them,  of  tb^ 
profits  and  assets  belonging  to  the  firm ;  to  have  the  partner-" 
*hip  dissolved,  a  remver  appointed,  the  property  sold,  aa<l 
the  procx}eds  distributed  among  the  partners  according  to  thei^ 
respective  rights. 

The  bill  alleges,  in  substance,  that  Charles  H.  Murra^"^ 
and  twenty-one  others  b(»sides  the  complainant,  had  been  foJ"^ 
three  years  associated  under  the  name  of  C.  H.  Murray  <S^' 
Co.,  owning  lottery  franchises,  granted  by  the  states  of  Mis- 
souri, Virginia,  Kentucky,  and  Ix)uisiana ;  that  the  legisla- 
tion creating  them  was  designed  to  raise  money  for  la\N*fiil 
and  commendable  purposes,  but  the  complainant  is  unable  to 
set  forth  the  dates  or  particulars  of  the  several  statutes  com- 
posing it ;  and  prays  that  the  defendants  may  discover  the? 
same  in  their  answer.  It  alleges  that  the  lotteries  weredrawxx 
and  the  business  carried  on  in  the  above-mentioneil  states,  o^ 
some  of  them,  and  in  accordance  with  their  laws ;  that  lotted— 
ries  and  lottery  franchises  are  lawiiil  property  in  said  states'?  > 
and  that  contracts  growing  out  of  the  same  are  there  uphel«^ 
and  protecteil.     It  alleges  that  the  property  of  the  firm  wa^ 
divided   into  one  hundred  and  twentv  shares,  of  which  tb^ 
complainant  owns  two  and  one-half,  and  for  which  ?20,0(H-^ 
were  paid  by  him  ;  that  the  defendants,  or  some  of  them,  wU^^ 
have  charge  of  the  business,  have  realized  large  sums  an^^ 
have  appropriated  or  invested  them  in  their  own  name,  aa^^ 
refuse  to  give  any  account  thereof;  that  they  have  |>osses8icr"^ 
of  all  the  books,  ])apers,  and  muniments  of  title,  and  th£^  ^ 
complainant  is  unable  to  get  access  thereto  or  any  informatics^* 
respecting  them. 

The  defendants,  by  whom  the  business  is  charged  to  hav*^  ^ 


OCTOBER  TERM,  1872.  259 


Watson  1'.  Murray. 


eon  mainly  conducted,  are  Charles  H.  Murray,  Zachariah  E. 
Mmnions,  John  A.  Morris,  Benjamin  Wood,  William  E. 
Fro. nee,  Charles  T.  Howard,  Jacob  Bausch,  and  Lewis  Davis. 
^A.  demurrer  has  been  filed  by  Murray,  the  only  defendant 
serxred  with  process  or  appearing  to  the  suit.     The  causes  of 
demurrer  are  special  and  general,  the  former  being  the  uncer- 
tain and  defective  averments  of  the  bill,  and  the  latter  the 
substance  or  subject  matter  of  it.     The  subject  matter,  it  is 
said,  is  such  as  this  court  will  not  take  cognizance  of,  and  that 
if  this  were  not  so,  the  allegations  of  the  bill  in  regard  to  the 
particulars  of  the  lottery  gnuits,  the  assignments  of  them  to 
the  firm,  and  the  nature  and  location  of  the  property,  are  all 
too   indefinite  and  vague  to  entitle  the  complainant  to  an 
answer.     The  want  of  certainty  in   these  respects,  and   in 
others  not  Jissigned  in  the  demurrer,  would  undoubtedly  be 
fatal  if  the  bill  were  not  one  for  discovery.     But  the  com- 
plainant  insists  that  he  is  utterly  unable,  more  specifically,  to 
fict  out  his  title,  because  his  sources  of  information  are  entirely 
m  the  defendants'  possession.     It  is  conceivable  that  a  part- 
iJcr  might  embark  in  a  legitimate  business,  relying  on  his 
associates,  without  having  or  retaining  any  more  specific  in- 
formation resi>ecting  it  than  is  disclosed  in  this  case,  and  if 
"C  had  so  invested  his  money  and  become  subject  to  the  co- 
^^mbers  .of  the  firm,  no  rule  of  pleading  could  possibly  pro- 
Wbit  his  right  to  discovery.    On  the  contrary,  the  defendants, 
however  meagre  the  allegtitions  of  the  bill,  would  be  held  to 
supply  the  deficiencies.     This  is  the  very  object  to  be  gained 
^y  the  suit. 

But  is  the  suit  itself,  in  the  most  favorable  statement  to  be 
^^e  of  it,  one  which  this  court  will  entertain  ?  It  seems 
to  me  plain  that  it  is  not.  Its  object  is  to  consummate  a 
P^nership  contract,  entered  into  and  continued  exclusively 
tor  the  prosecution  of  an  illegal  and  mischievous  business. 
^y  the  law  of  New  Jersey,  lotteries  are  common  and  public 
'^^'sanees.  Any  one  selling  or  disposing  of  a  ticket  in  a  lot- 
^'y*  whether  erected,  opened,  or  made  in  this  state  or  else- 
^t'^re,  is  guilty  of  a  misdemeanor,  and  on  conviction  punishable 
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by  fine  and  imprisonment.     Every  bargain,  sale,  conveyance! 
or  transfer  of  any  goods,  chattels,  or  lands,  made  in  pursuance 
of  any  such  lottery,  is  invalid  and  void.     These  provisioa^ 
are  a  part  of  the  act  of  February  13th,  1797.     The  hostilit>r 
they  exhibit  to  lotteries,  whether  organized  in  this  state  c^^*^ 
out  of  it,  is,  and  has  long  been  the  settled  policy  of  the  states - 
This  policy  is  manifested  in  our  state  Constitution,  and  isiii- — 
compatible  with  any  exercise  of  comity,  by  which  lotterj'ConL  — 
tracts  or  lottcrv  transactions,  however  lawful  in  other  stat€&^  ^ 
can  be  rcvoj^nized  and  enforceil  bv  our  courts.     Whether  th  ^ 
partnership  contract  in  this  rase  was  entered  into  by  the  con*-— 
plainant  in  this  state,  where  it  would  l>e  illegal  and  void,  (»^ 
in  states  where  it  may  have  been  legal,  does  not  distinctly' 
appear.     It  is  to  b(»  presumeil  from  the  pleadings  that  it  ViVt:^ 
entered  into  here.     ]^ut  putting  the  (rdi^e  in  its  best  iH)6sibl^ 
shape,  and  assuming  that  all  the  contracts  and  transactions* 
involved  in  it  occurred  in  states  where  tliev  were  tolerated  by 
law,  my  opinion  is  that  this  court  will  not  undertake  to  en- 
force or  administer  them. 

In  2  Kiiifa  Comm,  4o7,  it  is  said :  *'  There  is  no  doubt 
of  the  truth  of  the  general    proposition,  that  the  laws  at 
a  state  have  no  bindititi:  force  bevond  its  territorial  limits  ; 
and  their  authority  is  admitted  in  other  statics,  not  ex  pro^ 
prlo  vif/ore,  but  ex   vnmUatv,      Kvery   independent  eonimii^ 
nity  will  judge  for  itself  how  far  the  coiaitaa  inter  coinmuni^ 
tatcii  is  to    be    permitted    to    interfere    with    its    domcsti^^' 
interests  and   policy.     It  may  be  laid  down  as  the  settloc»- 
doctrine  of  public  law,  that  personal  contracts  are  to  have  th^^ 
same  validity,  interpretation,  and  obligatory  force  in  everv^ 
other  countrv,  which  thev  have  in  the  eountrv  where  thev  wert^ 
made.     The  admission  of  this  principle  is  re«piisite  to  the  sali-^ 
intercourse  of  the  commercial  worhl,  and  to  the  due  preserva-^^ 
tion  of  public  and  private  confidence  ;  and  it  is  of  very  gen- 
eral reception  among  nations.     It  is,  however,  a  necessarjn 
exception  to  the  universality  of  the  rule,  that  no  j>eopIe  ai 
boiuid  to  enforce   or   hold  valid  in  their  courts  of  justicer^  ^ 
any  contract  w-hich  is  injurious  to  their  public  ru4it8,  o  "^ 
offends  their  morals,  or  contravenes  their  policy,  or  violater^  ^^ 


OCTOBER  TERM,  1872.  26  L 


Watson  r.  Murray. 


a  public  law.''  The  gambling  operations  of  lotteries  are  within 
tliese  exceptions.     They  were  insisted  at  the  argument  to  be 
maid  prohibita,  and  not  viala  in  se.     I  think  they  are  to  be 
taken  judicially,  if  not  abstractly  in  etliics,  as  Dvala  in  se  ;  bad 
in  their  nature,  and  bad  in  their  results ;  notoriously  preju- 
dicial to  the  interests  and  the  morals  of  the  public.     Their 
enticing  illusiveness  is  a  fraud.     They  were  described  nearly 
a  century  ago  in  Adam  Smith's  Wealth  of  Nations.     "  The 
world,"  he  says,  "  neither  ever  saw,  nor  ever  will  see,  a  per- 
fectly fair  lottery,  or  one  in  which  the  whole  gain  compensa- 
ted the  whole  loss ;  because  the  undertaker  could  make  nothing 
V  it.    There  is  not  a  more  certain  proposition  in  mathemat- 
ics, than  that  the  more  tickets  you  adventure  upon,  the  more 
"toly  you  are  to  be  a  loser."     But  it  is  wholly  superfluous  to 
enlarge  on  the  pernicious  and  illegal  character  of  the  business, 
^r  clo  more  than  state  it.     It  is  eminently  one  to  which  the 
''i^^cim  applies  ex  turpi  cama  non  oritur  actio.     "  The  objec- 
^^c^ii,"  says  Lord  Mansfield,  "that  a  contract  is  immoral  or 
illegal,  as  between  ])laintiff  and  defendant,  sounds  at  all  times 
^'*^^j  ill  in  the  mouth  of  the  defendant.     It  is  not  for  his  sake, 
n^A-TCver,  that  the  objection  is  ever  allowed,  but  it  is  founded 
1^    general  principles  of  policy.     No  court  will  lend  its  aid 
to  u  man  who  founds  his  cause  of  action  upon  an  immoral  or 
^^  illegal  act."     Hohmn  v.  Johnson,  Cowp.  343. 

But  it  was  contended  for  the  complainant,  and  the  argu- 
^^iit  of  his  counsel  went  mainly  on  the  ground,  that  the  court, 
^  this  case,  is  not  asked  to  do  anything  in  furtherance  of  lot- 
^Hes,  or  to  enforce  an  illegal  contract,  but  simply  to  compel 
^u  accounting  and  distribution  of  the  profits.     This  distinc- 
tion between  enforcing  illegal  contracts  and  asserting  title  to 
^^oney  which  has  arisen  from  them,  has  been  taken  in  author- 
itative  caseSy  which  were  strongly  urgeil  and  relied  on  at  the 
^J^ument. 

In  Sharp  v.  Taylor,  2  PhiUips  801,  it  was  held  that  one  of 
two  partners  who  has  possessed  himself  of  the  property  of  the 
^^^y  cannot  be  allowed  to  retain  it,  by  merely  showing  that 
on  realizbg  it  some  provision  of  some  act  of  Parliament  has 
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been  violated  or  neglected.  The  parties  there  were  joiot 
owners  of  a  vessel.  Freights  had  been  earned  in  her  voyage»» 
and  the  vessel  had  been  sold.  The  partners  holding  the  pro^ 
ceeds  of  siile  and  the  freights,  set  up  violations  of  the  la^rs 
regulating  navigation  and  freights  as  a  ground  of  defence  i^^ 
a  suit  for  account.  The  alleged  violations  of  law,  Lord  Cot— 
tenham  said,  were  not  any  fraud  upon  the  revenue,  or  omissioD 
to  pay  what  might  be  due,  but  at  most  an  invasion  of  a  par 
liamentarv  provision  supposed  to  be  beneficial  to  the  ship-- 
owners of  the  country — an  evil,  if  any,  which  must  remain* 
the  same,  whether  the  freight  was  or  was  not  divided  between 
the  parties  according  to  their  shares.  But  tlie  partners,  in 
that  cjuse,  did  not  enter  into  partnership  to  carry  on  an  illegal 
business,  or,  so  far  as  appears,  to  violate  the  law,  in  tbe 
prosecution  of  a  legal  one.  Some  part  of  the  partnership 
gains  ap})eare(l  to  have  resulted  from  a  breach  of  a  purely 
positive  law.     The  court  directed  an  account  of  the  whole. 

In  Mc Blair  v.  Gibbes,  17  Hoicard  232,  and  in  Brooks  \^' 
Martin,  2  Wallace  70,  the  distinction  expressed  by  Lortl  Cot— 
tenham  in  Sharp  v.  Taj/lor,  is  recognized  and  a])proved. 

In  McBlair  v.  Gibber,  the  claim  sought  to  be  recovered  ^ 
grew  out  of  a  contract  with  one  Mina,  in  1816,  for  advances? 
and  supplies  in  fitting  out  a  military  expedition  against  tb^ 
dominiims  of  the  king  of  Spain.     But  the  contract  relied  o^ 
by  the  plaintiff  was,  in  that  ciise,  not  the  original  one  in  corE-* 
travention  of  the  act  of  neutrality,  but  was  subsequent,  colla^'' 
eral  to,  and  wholly  independent  of  it.     The  distinction  (^^ 
which  the  decision  was  made,  was  not  between  enforcing  tl»^ 
illegal  contract  and  distributing  its  prweeds,  but  the  distinC?^ 
tion  between  an  original  contract  tainted  with  illegality,  an  ^ 
a  later  one  not  affected  by  the  taint.     In  Brooks  v.  Martir^y 
the  business  of  the  firm  related  to  the  purchase  and  sale  ^^^* 

bountv   land   warrants  and  scrip,  a  traffic  which  the  act^^^ 

t 
Congrc^ss  prohibited.     The  object  of  the  act  was  to  prote^^^ 

soldiers  against  improvident  contracts,  and  wdiile  the  asse-'^*'' 

of  the  firm  were  adjudged  to  have  resulted  from  such  co^"^' 

tracts,  the  j)artner  holding  the  assets  was  decreed  to  accou'^^^ 
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e  other,  and  pay  over  his  share;  the  court  saying  that  it 
lifBcult  to  see  how  the  statute  enacted  for  the  benefit  of 
oldier  would  be  made  more  effective  by  leaving  one  to 
on  to  the  whole  of  the  property,  instead  of  executing 
?e  between  himself  and  his  partner, 
it,  in  these  cases,  as  well  as  in  other  cases  which  are 
jin  cited  and  reviewed,  the  partnership  was  in  no  instance 
ed  and  conducted  for  a  traffic  which  the  law  made  a 
e  and  a  nuisance.  The  distinction  between  enforcing  the 
jtion  of  an  agreement  to  do  an  illegal  act,  and  the  distri- 
m  of  the  realized  profits  of  the  act,  made  use  of  in  those 
to  do  justice  between  tlie  parties,  is  obviously  not  to  be 
:ded  as  one  of  universal  or  general  application.  It  would 
needless  to  say  that  it  cannot  be  invoked  to  apportion 
ig  criminals  the  gains  resulting  from  their  crimes.  Xo 
has  been  referred  to,  and  none,  I  am  sure,  can  be  found, 
■e  the  illegal  act  has  been  also  a  misdemeanor,  punishable 
ne  and  imprisonment,  for  the  protection  of  the  public 
y  and  morals.  Where  such  is  the  fact,  the  distinction  is 
ided  by  manifest  considerations  of  exami)le  and  influ- 
;  considerations  not  deemed  to  exist  in  the  cases  where 
listinction  was  allowed.  I  cannot  regard  the  authorities 
(1  on  in  this  case  its  at  all  available  to  maintain  it. 
i  WatJion  v.  Fletcher,  7  G rattan  1,  a  suit  to  effect  a  set- 
ent  of  transactions  growing  out  of  a  ])artnership  for  gam- 
5,  the  Supreme  Court  of  Appeals  of  Virginia  refused  to 
relief,  declaring  it  clear  that  a  court  of  equity  would  not 
its  aid  in  such  crises  to  either  partner  against  the  other, 
also  Alford  v.  Burke,  21  Ga.  40  ;  Ahbe  v.  Marr  et  ai, 
hi  210 ;  SpakUmj  v.  Preaton,  21  Vt.  9. 
i  the  latter  case,  it  was  said  that  courts  of  justice  will  not 
lin  actions  in  regard  to  contracts  or  property  which  have 
heir  object  the  violation  of  law.  If  a  gang  of  counter- 
rs  had  cpiarreled  about  the  division  of  their  stock  or  tools, 
W  of  jastice  could  hardly  be  expected  to  sit  as  a  divider 
een  them, 
this  lottery  firm  had  made  its  contracts,  sold  its  tickets. 
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and  accumulated  its  property  in  New  Jersey,  the  above  laJi- 
guage  of  Chief  Justice  lledfield  would  appropriately  deacribe 
it.     This  being  true,  no  principles  of  comity  can  render  it,  if 
carried  on  elsewhere,  legitimate  or  reputable  here. 
I  shall  advise  that  the  bill  be  dismissed,  with  costs. 


Tunnard  r^.  Littell. 

1.  "When  a  trust  is  sought  to  be  raised  as  a  resulting  trust  from  thepo** 
chase  money,  the  proof  must  be  clear  of  the  payment  of  the  purch»** 
money  by  the  person  in  whose  favor  a  trust  is  sought  to  be  raised.  Sa<^» 
a  trust  must  alj^o  arise  at  tlie  time  of  the  execution  of  the  deed.  It  cano*'^ 
be  raised  from  subsequent  matter  arising  ex  post  facto. 

2.  An  agreement  to  convey  from  one  married  woman  to  another,  is  inop* 
erative  and  void. 

3.  To  a  bill  by  a  feme  covert  by  her  next  friend  for  her  separate  estat^t 
her  husband  is  a  necessary  party. 


This  caUvSC  was  argued  before  the  Vice-Chancel  lor,  on  biH^ 
answer,  and  proofs. 

Jlr.  J,  Whitehead,  for  C()nii)lainant. 

JL\  G.  F.  Tiiitk  and  Mr.  Keaabey,  for  defendant. 

The  Yk'e-Chancellor. 

The  complainant,  Mary  M.  Tunnard,  wife  of  William 
Tunnard,  by  her  next  friend,  John  I.  King,  files  her  bill 
comphiint  against  Emma  S.  Littell,  alleging  that  she  holds 
trust  for  complainant  an  undividal  half  interest  in  two  lo 
making  together  about  eight  acres  of  land,  situated  in  Mon 
clair,  in  the  county  of  Kssex,  and  praying  that  she  be  decrees' ^ 
to  execute  to  the  comi)lainant  a  deed  of  conveyance  therefiK 

The  lands  were  conveyed  to  the  defendant  by  different  pa 
ties,  by  two  several  deeds,  on  the  3d  day  of  May,  1859,  i 


i 


», 
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the  total  consideration  of  $4000.  She  was  the  wife  of  Wil- 
liam M.  Littell^  who  afterwards  died  in  January,  1862.  At 
the  date  of  the  deeds,  her  husband  was  one  of  the  firm  of 
Hedenberg  &  Littell,  carriage-makers,  in  Newark,  in  this 
state.  William  F.  Tunnard,  the  husband  of  complainant, 
resided  in  Baton  Rouge,  Louisiana,  and  was  on  intimate  per- 
sonal terms  with  Littell,  having  business  connections  with 
his  firm. 

The  complainant  alleges  that  the  lands  were  conveyed  to 
defendant  in  pursuance  of  an  agreement  between  Littell  and 
his  wife,  of  the  one  part,  and  herself  of  the  other  part,  for  the 
purpose  of  homesteads  thereon  for  their  families ;  that,  by 
said  agreement,  she  and  Mrs.  liittell  were  to  be  equally  in- 
terested in  the  premises  ;  that  each  of  them  was  to  pay  one- 
half  of  the  price  and  expenses,  and  Mrs.  Littell  to  take  the 
title  in  trust  for  herself  and  complainant ;  that  afterwards, 
and  some  time  in  1859,  Mrs.  Littell  signed  and  delivered  to 
her  a  AVTitten  agreement,  certifying  that  the  land  was  pur- 
chased and  hold  jointly  for  herself  and  Mrs.  Tunnard — the 
one-half  held  in  trust  for  the  latter  to  be  conveyed  to  her 
when  desired,  through  her  husband,  or  in  person ;  that  this 
^cement  has  been  lost,  or  mislaid,  or  cannot  be  produced  ; 
tliat  in  pursuance  of  the  above  agreement  for  purchase,  the 
husband  of  complainant  paid  for  her  to  Mr.  Littell  one-half 
^•f  the  aish   payments  made  on  the  purchase,  and  that  the 
nionoys  so  piiid  by  her  husband  amounted  to  $1349.29 ;  that 
"i^last  payment  was  made  on  the  12th  of  November,  1860, 
•'^^nee  which  time  the  complainant  has  never  been  willed  on 
^Of  further  payments,  though  always  ready  and  willing  to  pay 
^^'hatever  was  her  share ;  that  during  the  late  civil  war  her 
^^band  and  herself  resided  in  Baton  Rouge,  and  were  unable 
1^  iiiake  inquiries  or  obtain  information  of  the  premises ;  that 
^^  September,  1866,  her  husband  was  at  Newark  and  called 
^Pon  Mrs.  Littell,  who  refused  to  convey  to  complainant  any 
P^tt  of  the  land,  or  give  him  the  information  he  desired  in 
^'espect  to  it. 

The  bill  was  filed  in  September,  1866.     The  defendant,  by 
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her  answer,  denies  that  she  reeeivcnl  the  title  in  any  wise  in 
trust  for  the  eoniphiinant,  but  alleges  that  when  the  premie 
were  eonveyed  to  her  she  suppose<l  it  to  l)c  for  her  use  and 
benefit  alone,  and  that  she  had  no  knowledge  of  any  arrange- 
ment made  with  the  complainant  concerning  the  same;  that 
the  purchase  occurnnl  in  conse(}uence  of  a  visit  made  by  her 
and  her  husband  in  the  neigh borhooil,  in  the  spring  of  1859, 
when  she  was  pleased  with  the  situation,  and  requested  her 
husband  to  buy  it  for  her  as  a  residence ;  that  the  purchase 
was  made  and  the  deed  delivereil  to  her  Ixjforc  any  proposi- 
tion was  made  that  the  complainant,  or  any  other  person,  was? 
to  have  an  interc»st  in  the  premises;  that  afterwards  hcrhur*-. 
band  informal  her  that  it  was  arrangeil  that  Mr.  Tunnar^^ 
was  to  take  half  of  the  premisc»s,  as  she  understood,  forhi=5 
son,  Frederick  1).  Tunnard,  and  not  for  his  wife,  the  coiu.^ 
plainant ;  that  she  strenuously  objected,  whereupon  her  bus- 
band  insistcH^l  that  he  had  made  the  arrangement  and  mur?t 
carry  it  out,  and  brought  to  her  two  (UhkIs,  dated  the  30th  oi 
July,  1859,  from  him  and  herself  to  Frederick  D.  Tuniianl  ; 
that  overcome  by  his  urgency  she  signeil  them,  but  when 
separately  examined   by  the   commissioner   she   refuscti  to 
acknowledge  them,  and  they  were  left  in  her  possession ;  thi»t 
afterwards  her  husband  brought  her  a  ]>ai>er,  which  he  sai** 
was  a  paper  showing  that  the  said  Frederick  D.  Tunnar^^ 
owned  a  half  interest  in  the  property,  and  peremptorily  ii"*' 
sisted  that  she  shcmld  sign  it,  which  she  did,  in  order  toavoi*-' 
a  diilicultv  with  him,  and   beinjjr  solemnly  assured  bv  \\^^ 
husband  that  Tunnard  should  not  have  an  inch  of  the  prof'^' 
erty,  as  Tunnard  already  owed  him  a  larger  sum  thanli*^ 
share  of  the  purchase  money,  and  that  it  was  a  mere  form,  aiB.^' 
not  of  the  nature  of  a  deed. 

It  was  contendwl  at  the  argument,  that  the  complainant  wi^*"*^ 
entitled  to  a  decree  upon  the  ground  either  of  an  express  or      * 
resulting  trust.     That  it  cannot  be  upon  the  latter,  is  elex  *' 
The  evidence  of  Tunnard  and  his  wife  is  explicit  ui>on  tl  "^^ 
point  that  no  j)art  of  the  funds  advanc»eil  by  Tunnard  to  Li 
tell,  and  used  by  the  latter  in  the  purchase,  belonged  to  tl 
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mplainaik,  or  was  her  separate  estate.  They  were  entirely 
i  moneys  of  her  husband.  The  evidence  is  clear  that  the 
siness  was  done  by  her  husband ;  that  she  had  no  personal 
owledge  of  the  price  or  terms  of  the  purchase.  She  testifies 
it  she  never  heartl  any  conversation  between  Littell  and  his 
fe,  or  either  of  them,  with  herself  or  with  her  husband, 
ative  to  the  purchase,  before  it  was  made.  Her  knowledge 
it  was  derived  -months  afterwards  from  her  husband.  This 
in  direct  contradiction  of  the  agreement  set  forth  in  the 
I,  and  is  fatal  to  the  maintenance  of  a  resulting  trust, 
ben  the  trust  is  sought  to  be  raised  as  a  resulting  trust  from 
!  purchase  money,  the  proof  must  be  clear  of  the  payment 
the  ])urchase  money  by  the  person  in  whose  favor  a  trust 
iought  to  be  raised.  Such  a  trust  must  also  arise  at  the 
leof  the  execution  of  the  deed.  It  cannot  be  raised  from 
sequent  matter  arising  ex  j^ost  facto.  Cutler  v.  Tuttle,  4 
£.  Green  549. 

Nor  ain  the  c^omplainant's  case  be  maintained,  in  my  judg- 
nt,  on  the  ground  of  an  express  trust,  created  by  the  paper 
!  is  alleged  to  have  given  to  Mrs.  Tunnard.  It  is  doubt- 
,  from  the  proofs,  whether  the  paper  was  given  to  her  or  to 
•  son,  Frederick  D.  Tunnard.  I  am  inclined  to  the  belief 
It  it  was  given  to  the  latter.  Tunnard  and  his  wife,  and 
'ir  son,  were  examineil  upon  interrogatories,  and  all  testified 
it  it  was  made  to  her,  but  the  documentary  evidence  after- 
rds  adduced  tends  strongly  to  show  that,  in  speaking  of  this 
int  years  after  the  paper  was  lost,  their  memories  are  wrong, 
hen  the  purchase  was  made,  Tunnard,  the  elder,  was 
■gely  indebte<l  to  parties  in  New  Jersey,  and  was  endeavor- 
l  to  effect,  through  Littell,  a  compromise  settlement.  This 
proved  by  his  letters,  offered  by  the  defendant  and  made 
dibits  in  the  cause.  In  his  testimony  he  says :  "  The  pur- 
tees  were  made  for  the  joint  interest  of  Mrs.  Littell  and 
"s.  Tunnard;  the  deeds  were  made  to  Mrs.  Littell,  she 
ing  my  wife  a  simple  obligation  setting  forth  the  facts, 
1  agreeing  to  hold  one-half  in  trust  for  her.^^  The  agree- 
Dt  was  made,  he  says,  in  the  winter  of  1858  or  1859,  and 
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concluded  in  the  summer  of  1859,  at  Mr.  LitteU's  house  in 
Newark.  But  in  his  letter  to  Littell,  which  the  defendant 
afterwards  producccl,  he  writes  under  date  of  March  23d,  1859: 
"  I  am  glad  you  have  succeeded  in  getting  the  mountain  home. 
If  you  get  the  title  I  will  either  send  you  a  check  for  my  half 
of  the  cash  jmyment,  or  you  can  draw  on  me  at  such  times  as 
you  may  think  proper,  taking  care  not  to  mature  a  draft  on 
me  in  September,  as  I  will  not  be  here.  If  you  have  the  title 
made,  have  the  imdivided  half  deeded  to  F.  D.  Tunnard,  and 
I  will  arrange  all  satisfactory  when  I  come  on."  He  did  not 
come  on  till  the  following  summer,  several  months  after  the 
deeds  had  been  given  to  Mrs.  Tunnard.  Writing  again  on 
the  27th  of  April,  1859,  he  says,  speaking  of  the  lands:  "I 
wish  you  would  send  on  a  copy  of  the  sale,  so  I  can  have 
before  me  the  whole  matter  and  acknowledge  receipt  of  the 
payment  I  have  made  in  Fred's  name.  You  know  I  must 
not  appear  in  the  purchase  at  present.  I  will  declare  my 
residence  there  when  I  come  on,  and  then  I  can  make  all  right 
after  a  while."  And  yet  in  his  testimony,  before  his  letters 
were  produced,  he  says  that  his  son  Frederick  D.  Tuunard's 
name  was  never,  to  his  recollection,  mentioned  in  any  way  or 
manner  in  connection  with  his  having  an  interest  in  the 
premises ;  that  it  was  never  contemplated  or  agreed  that  he 
should  have  an  interest.  His  wife  and  his  son  testify  to  the 
same  effect;  the  testimony  of  all  three  illustrating  the  lUlce^ 
tainty  of  their  recollection,  and  the  danger  of  relying  on  their 
memory  to  establish  the  contents  or  legal  effect  of  a  pap^ 
executed  and  lost  many  years  before.  That  the  paper  signed 
by  Mrs.  Littell  was  to  the  son  and  not  the  complainant,  is 
testified  to  by  Mrs.  Littell,  and  is  rendered  further  probable 
by  the  fact  that  two  deeds  for  the  undivided  half  parts  of  the 
two  tracts  which  the  complainant  seeks  to  recover,  were  drawn 
of  the  date  of  July  30th,  1859,  to  the  son,  in  accordance  with 
the  directions  contained  in  the  father's  letters.  These  deeds 
were  signed  by  Littell  and  wife,  but  were  never  deli\'ered; 
the  latter  refusing  to  acknowledge  them  before  the  commit 
sioner.     They  are  exhibits  in  the  cause.     I  cannot  regard  the 
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>]:itente  and  effect  of  the  paper  as  suflBciently  proved  to  make 
.  the  basis  of  a  decree. 

Sut  suppose  it  to  have  been  made  to  Mi's.  Tunnard.  What 
\  its  effect?     It  is  alleged  to  have.been  an  agreement  to  con- 
ey  an  undivided  half  interest,  whenever  required.     It  was 
lacle  long  after  Mrs.  Littell  became  seize^l  of  the  fee.     It 
)rmed  no  part  of  the  transaction  of  the  purchase.     The  com- 
lainant's  case,  as  made  by  the  bill,  assumes  that  it  did,  but 
bo   evidence  makes  it  certain  it  did  not.     Mrs.  Littell's  testi- 
lony  is,  that  her  separate  property  was  sold  by  her  husband 
t  lier  request  and  used  in  the  purchase.     Afterwards  he  told 
icr  what  she  admits  she  discovered,  after  his  death,  to  he 
jme,  that  Mr.  Tunnard  had  paid  him  moneys  for  an  interest 
in    the  land,  and  against  her  will  she  signed  an  agreement 
to    cx)nvey;  whether  to  the  complainant  or  her  son,  makes 
no  difference  in  respect  to  consideration,  for  it  is  not  alleged 
that  a  consideration  proceeded  from  either.     It  was  an  agree- 
ment to  convey  from  one  married  woman  to  another,  and  is 
plainly  inoperative  and  void.     Another  difficulty  is  this :  the 
t>dl  is  filed  by  a /erne  covert  by  her  next  friend,  for  her  sepa- 
^te  estate.     Her  husband  is  not  joined  as  a  party,  and  the 
^"^wer  excepts  to  the  omission,  praying  the  same  advantage 
^  if  the  defendant  had  demurred.     This  exception  is  well 
|aten.    In  Johmm  v.  Vail,  1  McCaHa-  428,  it  was  held  that 
^  ^  suit  by  a  wife  for  her  separate  estate,  the  husband  is  a 
Beeessary  defendant.     The  declaration  is  there  quoted   as 
*othoritative,  that  "there  are  numberless  cases  in  which  the 
^ue  has  been  allowed,  through  the  medium  of  her  prochein 
^^Vi  to  sue  her  husband  in  respect  to  her  separate  property ; 
^^  I  have  not  been  able  to  find  any  case,  either  at  law  or  in 
^^ify,  in  which  she  has  been  allowed  to  sue  or  be  sued  by  a 
f^'^ger,  merely  in  respect  of  her  separate  property,  without 
^^  husband  being  plaintiff  or  defendant." 
^he  case  itself,  in  its  general  character,  presents  but  little 
^*ititle  it  to  the  favorable  regard  of  a  court  of  equity.    The 
l^^bond  of  complainant,  in  his  business  with  Littell,  undoubt- 
h^  paid  something  to  be  invested  in  the  purchase  of  these 
V  OL.  vin.  s 
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lands.  He  did  not  wish  it  to  be  known,  because  his  creditors 
in  New  Jersey  were  numerous  and  their  demands  eonside^ 
able.  This  was  the  understanding  between  himself  and  Lit- 
tcll.  Neither  this  fact  nor  the  fact  that  he  paid  anything 
ap[>ears  to  have  been  known  to  the  defendant.  The  {laymenti 
and  credits  allowed  him  by  Littell,  on  the  books  of  his  firm 
exceed,  by  $200,  or  thereabouts,  his  general  indebtedness  U 
the  firm  at  the  opening  of  the  war,  which  indebtedness  stil 
exists.  The  present  suit  is,  in  reality,  plainly  his  own,  inth< 
name  of  his  wife ;  and  in  whatever  aspect  it  is  viewed,  apjiear 
to  me  incapable  of  being  maintained. 

I  shall  advise  that  the  bill  be  dismissed,  with  costs. 


Clos  and  wife  vs,  Boppe  and  others. 

1.  Stated  generally,  the  law  is  that  when  the  mortgagee  purehasses  tb 
equity  of  redemption  of  the  mortgagor,  his  mortgage  interest  is  extir 
guinhed.  But  this  general  doctrine  in  subject  to  qualitications.  Merjfcr' 
not  favored  in  equity,  and  is  never  allowed,  unlcs.-<  for  special  reasons  aD 
to  promote  the  intention  of  the  party. 

2.  Where  the  equities  are  subserved  by  keeping  the  mortgage  alive,  sn 
no  injury  or  injustice  is  thereby  wrought,  it  is  not  extinguished. 

3.  Where  the  mortgaged  premises  were  conveyetl  to  a  mortgagee,  thouj 
not  purchased  by  him,  and  he  did  not  derive,  or  expect  to  derive,  »' 
benefit  from  the  conveyance,  and  it  was  not  his  intention  to  have  hismoi 
gage  extinguishe<l,  his  interest  does  not  merge,  but  the  mortgage  will 
treated  as  a  security  for  the  amount  advanced. 


Mr.  L,  Greincr,  for  complainants. 

Mr.  A.  G.  Sayre,  for  defendant  Boppe. 

The  Vice-Chancellor. 

This  cause  was  submitted  without  argument,  upon  ti 
pleadings  and  proofs.  The  complainants  are  the  holders  o 
two  mortgages  which  their  bill  is  filed  to  foreclose;  one  f<>' 
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>,  dated  January  17th,  1866;  the  other  for  $4000, 
September  19th,  of  the  same  year.  The  dcfcudaut 
i  is  the  holder  of  an  intermediate  mortgage,  dated  Sep- 
r  19th,  1866,  for  ?2000,  made  to  him  by  Frederick 
der  and  wife,  owners  of  the  fee.  The  validity  of 
j's  mortgage  is  the  controverted  point  in  the  suit,  and 
ied  by  the  complainants,  mainly  on  the  ground  that  the 
age  became  merged  in  and  extinguished  by  a  convey- 
f  the  mortgaged  premises,  executed  to  Boppe  by  Haues- 
d  wife,  in  the  month  of  July,  1868. 
ted  generally,  the  law  is,  that  when  the  mortgagee  pur- 
i  the  equity  of  redemption  of  the  mortgagor,  his  mortgage 
st  is  extinguished ;  it  is  said  to  be  merged.  But  this 
al  doctrine  is  subject  to  qualifications.  Merger  is  not 
?d  in  ec|uity,  and  is  never  allowed,  unless  for  special 
IS,  and  to  promote  the  intention  of  the  party.  4  Kenfs 
102. 

Forbes  v.  Mo  fatty  18  Veset/  390,  a  mortgage  was  held  not 
merged  by  union  with  the  fee.  It  was  said  by  Sir  William 
t,  that  a  person  becoming  entitled  to  an  (estate  subject  to 
rge  for  his  own  Ix^nefit,  may,  if  he  chooses,  at  once  take 
«tiitc  and  keep  up  the  charge.  Upon  this  subject  a  court 
;iity  is  not  guided  by  the  rules  of  law.  The  question  is 
the  intention,  actual  or  presumed,  of  the  person  in  whom 
iterests  are  luiited.  Where  it  is  of  no  sort  of  use  to  a 
n  to  have  the  charge  on  his  own  estate  kept  up,  there  it 
je  held  to  sink,  unless  something  shall  have  been  done 
m  to  keep  it  on  foot.  Upon  looking  into  all  the  cases, 
lys,  where  charges  have  been  held  to  merge,  he  finds 
ng  which  shows  that  it  was  not  perfectly  indifferent  to 
>artv  in  whom  the  interests  had  united,  whether  the 
e  should  or  should  not  subsist ;  and,  in  that  case,  it  sinks. 
Starr  v.  IJUis,  6  Johns,  Ch.  393,  Chancicllor  Kent 
the  rule  to  be,  that  the  union  of  the  two  estates  will 
5  a  merger,  unless  there  be  some  beneficial  purpose  or 
declared  intent  to  prevent  it.  A  court  of  equity  will 
an  encumbrance  alive,  or  consider  it  extinguished,  as 
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will  best  serve  the  purposes  of  justice  and  the  actual  a 
intention  of  the  party.  It  must,  at  all  events,  be  an  ii 
purpose,  and  injurious  to  no  one. 

In  the  present  case,  the  purpose  of  the  conveyance  to 
is  the  principal  matter  to  which  evidence  is  given.  I 
tified  to  by  the  grantors,  Haucsler  and  wife,  on  the  o 
and  by  Boppe  on  the  other.  The  deed  is  dated  the  8 
was  acknowledged  on  the  15th  of  July,  1868.  Bop 
that  before  that  time  he  had  left  the  country,  and  wa* 
way  to  Europe ;  that,  before  he  left,  he  had  becom< 
for  large  sums,  as  Haucsler's  endorser;  that  Haues 
promised  to  secure  him,  but  did  not  do  so  before  he  1 
that  no  specific  security  had  then  been  arranged  fo 
while  he  was  absent,  the  conveyance  to  him  was  execu 
put  upon  record,  and  that  he  knew  nothing  of  it  until  hi 
in  the  following  November.  He  says  that  he  did  not  p 
the  property,  and  paid  nothing  towards  the  consic 
in  the  deed  ;  that  while  he  was  absent,  and  a  few  M^ee 
the  date  of  the  deed,  Haucsler  went  into  bankrupt 
that  on  his  own  return,  he  set  up  no  claim  under  tl 
which  went  for  nothing,  and  that  he  presented,  \vitl 
creditors,  his  demands  for  endorsements  paid,  and  '. 
mortgaged  premises  to  be  sold  by  the  assignee. 

Haucsler  and  wife  contradict  this,  and  testify  that 
was  present  at  the  execution  of  the  deeil ;  that  it  wa 
ered  to  him  in  person  ;  that  its  object  was  to  keep  thi 
ises  from  Hauesler's  creditors,  and  that  Boppe,  at  t\ 
time,  executed  a  deed  for  the  property  to  Mrs.  H 
But  this  deed  tliey  do  not  produce.  They  say  it  wa 
reconled,  and  that  it  was  destroyed.  He  denies  that 
existed.  Their  account  of  the  particulars  and  circun 
attending  the  execution  and  delivery  of  the  deed  si 
think,  that  they  may  have  forgotten  the  facts  as  they  i 
occurred.  The  persons  who  were  alleged  to  have  been  ] 
are  not  produced.  One  of  them — Mr.  Meeker,  wl 
their  acknowledgment — is  in  Europe ;  the  others,  it 
they  did  not  know.     They  do  not  pretend  that  the  p 
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was  purchased  by  Boppe,  or  that  it  was  his  intention  to  have 
his  mortgage  extinguislied,  or  affected  by  the  deed.     On  the 
contrary,  they  admit  that  such  was  not  the  intent.    They  do  not 
pretend  that  Boppe  derived,  or  expected  to  derive,  any  benefit 
from  the  conveyance,  though,  if  made  with  his  knowledge, 
and  by  his  instructions,  it  would  seem  probable  his  purpose 
was  to  protect  himself  against  liabilities  which  are  suflSciently 
shown  to  have  been  outstanding  against  him  as  Hauesler's 
endorser.     In  respect  to  the  conveyance,  their  testimony  is 
directed  to  the  point  that  Bopj^  acted  with  them  in  transfer- 
ring the  title  from  Hauesler  to  his  wife,  in  fraud  of  the  cred- 
itors.    In  considering  their  testimony,  I  cannot  regard  it  as 
sufiScient  to  establish  this  charge,  and  shall  therefore  not  con- 
sider its  effect  if  established.     Their  testimony  is  noticeably 
^ii^certain  and  weak.     Statements  are  made  and  recalled,  or 
*^niitted  to  be  doubtful  and  conjectural.     Their  memories 
*^  manifestly  confused  and  unreliable.      This  appears   in 
^hat  they  say  of  the  consideration  of  the  mortgage  to  Boppe 
for  $2000.     In  denying  that  this  sum  was  advanced  by  him, 
™y  are  contradicted  by  the  documentary  proofs,  and  are 
clearly  shown  to  be  wrong.     I  am  satisfied  that  the  whole 
pnueipal  was  advanced  by  him,  and  no  part  of  it  or  of  the 
mter^t  appears  to  have  been  paid. 

There  are  no  equities  to  be  subserved  by  holding  the  mort- 
&S^  to  have  been  extinguished.  All  the  equities  are  against 
^^  The  eoi||pIainants  have  been  in  no  wise  injured  by  the 
^i^Veyance,  whatever  its  object  was ;  nor  can  any  injustice  be 
^o^e  them  by  allowing  the  defendant  to  recover  the  amount 
^^^  on  it  for  principal  and  interest. 
I  must  advise  such  a  decree. 


i 
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Pinner  vs.  Sharp  and  wife. 

1.  In  view  of  the  extraordinary  circumstances  under  which  the  contract 
sought  to  be  enforced  was  made,  and  its  purely  unilateral  character,  tb^ 
court,  in  the  exercise  of  its  discretion,  left  the  complainant  to  his  action  i^* 
law. 

2.  No  decree  can  be  made  against  a  wife  to  execute  a  deed. 


■■Jr 


The  cause  was  argued  on  the  pleadings  and  proofs. 

3L\  A.  Kirkpatrick,  for  complainant. 

Mr,  A,  A,  Clark  and  Mr.  II.  M.  Gaston^  for  defendants. 

The  Yice-Chancellor. 

The  complainant,  Moritz  Pinner,  seeks,  by  this  suit,  tlm 
specific  i)erformance  of  an  agreement  made  by  the  defendants^ 
Jacob  F.  Sharp  and  wife,  for  the  conveyance  to  Pinner 
their  farm  of  one  hundred  and  thirty  acres,  in  the  county 
Somerset,  situated  on  the  southerly  side  of  the  Central  rai  J-  ^^ 
road,  at  Finderne,  two  miles  east  of  Somerville.  The  agre^ 
ment  is  in  writing,  dated  and  executed  on  the  2d  of  Jul^^^ 
1870.  The  defendants  admit  that  they  signed  it,  butdea,^^ 
that  they  read  it,  or  were  made  aware  of  its  contents.  Theff-  ^ 
defence  is  that  they  were  led  to  sign  it  upon  a  nArepresent£^»-^ 
tion  of  its  terms  and  effect. 

Fifty  acres  of  the  farm  are  high  lands,  suitable  for  builr^ 
ing,  and  adjoin  the  road  on  the  north.    The  remaining  eight::^ 
are  meadow  lands,   lying  south  of  the  highlands,  and 
about  equally  divided  by  the  Raritan  river  running  throu 
them  from  west  to  east.     The  buildings  on  the  upper  porti 
next  to  the  road  are  a  large  dwelling-house,  barn,  and  oth 
outbuildings  suitable  for  farming  purposes.     The  &rm  w 
occupied  by  the  tenants  of  the  defei^dants,  their  own  residen 
being  near,  on  the  opposite  side  of  the  road. 

The  complainant,  a  resident  of  Perth  Amboy^  doing  h 
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•s  in  New  York,  and  a  dealer  in  real  estate,  had  learned 
m  Garret  Van  Doren,  a  real  estate  agent  at  Somerville, 
t  the  farm  was  for  sale,  that  the  price  was  $26,000,  and 
t  Sharp  was  willing  to  give  the  refusal  of  it  for  three 
atJis,  at  that  price,  for  the  sum  of  $100.  On  the  2d  of 
y  he  went  out  to  Finderne,  according  to  appointment,  and 
'  the  defendants  for  the  first  time.  Sharp  was  absent  on 
arrival,  but  returning  towards  noon,  met  Pinner  while 
fiiining  the  land.  They  looked  at  it  together,  and  then 
it  to  Sharp's  house,  where,  after  dinner.  Pinner  drew  up 
agreement  in  the  hall.  When  the  defendants  had  signed 
sharp's  son,  a  lad  of  seventeen,  and  also  a  domestic,  were 
eil  in  at  Pinner's  request  and  signed  it  as  witnesses.  Pin- 
said  he  was  in  haste  and  desirous  to  return  to  New  York 
li  the  train.  It  does  not  certainly  appear  how  long  he 
d  at  the  house.  He  says  from  one  to  three  hours.  He 
V  the  writing  and  rode  back  to  Somerville  with  Sharp. 
^he  agreement  is  of  considerable  length,  covering  four 
"OS  of  a  large  letter  sheet,  with  no  erasures,  and  three  slight 
-riineations  noted  above  the  witnesses'  names.  Its  pro- 
ons  are  particular  and  exact,  evincing,  in  the  clear  cxpres- 
i  and  orderly  arrangement  of  them,  the  skill  of  an 
KJrienced  draftsman.  It  is  entirely  unilateral,  and  gives 
1  the  refusal  of  the  farm  for  six  months  instead  of  three, 
the  i)rice  of  $20,000  instead  of  $26,000,  and  for  the  pay- 
tit  down  of  $50  instead  of  $100.  Sharp  admits  that  his 
ctis,  as  originally  communicateil  to  Pinner,  were  altered  as 
-he  length  of  time  the  refusal  was  to  last  and  the  sum  to 
|>aid  down,  but  in  nothing  else. 

t*he  agreement  goes  on  to  provide  that  $1450  shall  be  paid 
-he  end  of  six  months,  if  a  deed  shall  then  be  required  ; 
t  the  balance  of  the  price,  $18,500,  shall  be  secured  by 
^gage  on  the  premises,  payable  in  five  years,  with  interest 
seven  per  cent.,  payable  yearly;  that  if,  upon  survey, 
'  &rm  should  be  found  to  be  more  than  one  hundred  and 
^ty  acres,  nothing  should  be  added  to  the  price,  but  if  less 
^n  one  hundred  and  twenty-eight  acres,  a  proportionate  re- 
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duction  should  be  made ;  that  the  title  should  b6  free  of 
encumbrances ;  that  possession  should  be  given  at  the  end  cfC 
the  period  limited  for  the  deed ;  that  the  mortgage  shoolJ- 
contain  the  conditions  that  Pinner  and  his  legal  represent*^ 
tives  should  have  the  right  to  construct,  on  and  through  the^ 
farm  and  homestead,  roads,  streets,  drives,  and  avenues,  te^— 
occupy  in  all  no  more  than  fifteen  acres ;  and  such  roads^ 
streets,  drives,  and  avenues  were  then  to  be  forever  released — 
and  freed  from  the  action  and  consequences  of  the  mortgage^^- 

or  any  unpaid  part  of  it ;  that  Pinner  and  his  legal  repre^ 

sentativcs  should  have  the  right  to  release  portions  of 
farm  and  homestead  from  time  to  time,  at  option,  by  payinj 
to  Sharp  and  wife,  or  the  parties  then  holding  the  mortgage^^ 

an  amount  equal  to  $200  per  acre  for  every  acre,  lot,  or  per 

tion  of  land  so  released  or  to  be  released ;  such  payments  tcn^ 

be  credited  on  the  mortgage ;  that  Pinner  and  his  l^al  repre 

sentativcs  should  have  the  right  to  deposit  with  the  cleric  ctr 

the  county  of  Somerset  all  the  money  tendered,  or  to  be  ten^ 

dcred,  at  any  time  in  payment  of  any  portion  of  the  farm  or^ 
homestead  so  to  be  released,  should  Sharp  and  wife,  or  thei^:^^ 
legal  representatives,  be  inaccessible  or  refuse  to  receive  su< 
money,  or  to  release  such  portions  as  above,  and  that  th- 
receipt  of  the  clerk  of  said  county  for  such  money,  and  th 
designation  in  siiid  receipt  or  receipts  of  said  i)ortions  thus 
be  released,  should  act  as  a  complete  release  of  such  jwrtioi 
of  land  from  the  action  and  consequences  of  sjiid  mortgage 
any  unpaid  part  thereof;  that  Pinner  and  his  legal 
sentativcs,  at  his  or  their  option,  should  have  the  right  t^  -^ 
dispose  of  the  farm  and  honu^tead  in  parts  and  fractioi 
taking  in  payment  for  such  parts  and  fractions,  mortgages  o- 
Such  parts  and  fractions ;  and  such  mortgages  on  such 
and  fractions  should  be  accepted  by  Sharp  and  wife,  or  the: 
legal  representatives,  or  the  holder  of  said  mortgage,  as 
payments  of  and  towards  the  amount  of  the  same ;  provide 
always,  that  the  mortgages  thus  to  be  tendered  in  part  pa^ 
ment  should  not  encumber  the  parts  or  fractions  of  land  ^ 
which  the  same  should  have  been  given,  to  an  extent  ex< 
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per  acre ;  that  up  to  the  time  that  $3500  should 
paid  on  account  of  said  mortgage,  the  buildings  on 
hould  be  and  remain  insured  for  $4000,  and  the 
^iven  as  collateral  with  the  mortgage, 
ounts  given  by  Sharp  and  wife  and  their  son,  in 
:he  preparation  and  execution  of  this  agreement,  are 
nd  irreconcilable  conflict  with  that  given  by  Pin- 
rp  says  that  when  he  met  Pinner  on  the  farm  on 
Fuly,  he  told  him  he  had  come  to  get  the  refusal  of 
)rother-in-law,  in  Prussia  or  France,  provided  he 
le;.  that  Pinner  said  Van  Doren  had  told  him  he 
J6,000  for  the  farm;  that  Pinner  expressed  no 
to  that ;  that  not  a  word  was  said,  while  they  were 
round  the  farm,  about  purchasing;  that  nothing 
jcfore  or  during  dinner,  about  the  contract  or  terms 
e.  Pinner  says  that  where  they  met,  the  drift  of 
sation  was  to  get  tlie  refusal  for  a  certain  length  of 
t  the  conversation  with  reference  to  the  price  took 
le  house,  and,  he  thinks,  also  in  the  road ;  that  no 
yy  through  the  whole  conversation,  excepting  at 
vals,  Mrs.  Sharp ;  that  tlie  paper  was  written  in 
that  lie  was  desirous  of  returning  to  New  York  in 
oon,  and  having  no  great  time  to  spare,  began 
le  contract,  and,  to  save  re-writing,  talked  over 
vith  Sharp  each  particular  point,  term,  and  condi- 
"c  it  was  put  down  in  writing ;  that  the  agreement 
o  him  and  his  wife  before  signing ;  that  each  clause 
11  was  read  to  Sharp  immediately  after  it  was  writ- 
he an  understanding  between  them  whether  or  not  it 
the  ideas  they  intended  it  to  convey ;  and  that  after 
had  been  written,  ready  for  signature,  Mr.  Sharp  sat 
of  him  and  Mrs.  Sharp  close  by,  looking  into  the 
le  he  was  reading  it. 

,nd  wife  swear  that  not  a  word  of  it  was  read  to 
•p  says  she  wished  it  read,  but  Pinner  answered  by 
vas  not  binding.  She  says  that  after  dinner  her 
ame  in  where  she  was,  for  paper,  and  said  Pinner 
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wanted  to  write  a  piece  of  ^vriting  for  the  refusal  of  the  place 
for  six  months,  if  she  were  willing,  and  she  said  she  was; 
Pinner  was  in  the  hall,  but  the  door  was  open ;  she  says: 
"  My  attention  was  not  called  to  it  afterwards  till  I  was  asked 
to  sign  the  paper ;  I  was  in  the  dining-room,  next  to  the 
hall,  when  Mr.  Sharp  called  me ;  I  went  in  the  hall ;  I  told 
Mr.  Pinner  I  thought  there  was  a  great  deal  of  writing  for 
the  refusal  of  the  farm,  and  I  refused  to  sign  the  writing  till 
I  had  seen  either  Lawyer  Clark  or  Gaston  ;  he  said  I  neeA 
not  be  afraid  to  sign  it,  there  was  nothing  binding ;  it  was 
onlv  to  show  that  it  was  for  the  refusal  of  the  fiirm  for  si^: 
months,  if  he  could  get  his  brother-in-law  to  come — if  not,  he 
did  not  want  it ;  he  did  not  want  it  for  himself;  he  said  i* 
took  six  months  to  get  word  from  his  brother-in-law,  and  i 
the  letter  came  at  the  close  of  six  months  he  would  come  a 
bargain  for  the  place ;  if  not,  there  would  be  no  more  of  it 
then  I  signed  the  paper  and  went  out ;  I  signed  the  i)ape 
be(»ause  Mr.  Pinner  said  the  paper  was  not  binding ;  no  pa 
was  read  to  me,  not  a  word  of  it,  before  I  signed  it." 

Her  son,  Philemon  Sharp,  being  called  by  the  complainai^  * 
as  attesting  witness  to  the  agreement,  on  his  cross-examin&' ^ — 
tion  swore — **  I  was  sent  for  to  sign  my  name ;  Mr.  Pinnc?"^^ 
said  he  wanted  me  Ko  sign  my  name  to  articles  of  agreemeim  * 
for  the  refusal  of  the  farm  for  six  months ;  my  mother,  i 
my  presence,  said  she  would  rather  go  to  Somerville,  an 
have  some  lawyer  see  the  writing;  Mr.  Pinner  replied,  S.^ 
is  nothing  binding,  it  is  only  the  refusal  of  the  farm  for  si 
months ;  my  mother  spoke  about  going  to  Somerville 
consult  a  lawyer,  as  I  think,  before  I  signed  my  name,  but 
was  after  she  had  signed,  I  am  sure ;  Mr.  Pinner's  exa- 
words  were,  ^It  is  nothing  binding,  only  the  refusal  of  the  far^^ci- 
for  six  months;'  my  mother  didn't  seem  satisfied  with  thi^  5 
I  don't  remember  whether  she  said  anything  further;  I 
know  my  mother  was  not  satisfied,  because  she  spoke  abo^*^** 
it  that  night,  afterwards ;  she  said  she  would  rather  ha.'V^ 
gone  to  Somerville,  to  consult  some  lawyer." 

Sharp  swears — "  After  dinner,  he  said  he  would  like    to 
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sre  the  refusal,  in  case  he  could  get  his  brother-in-law  to 

ne ;    he  said  this  in  the  hall ;   we  were  then  alone ;    he 

nted  the  refusal  for  six  months,  for  ?50  ;  he  said  nothing 

to  the  price  for  which   he  wanted  the  refusal ;  nothing 

3  said  by  either,  at  that  time,  as  to  terms  or  conditions ; 

hing  al>out  a  mortgage ;  we  did  not  bargain  for  the  farm  ; 

id  not  tell  him  in  what  way  I  wanted  the  $26,000  paid ; 

were  conversing  five  minutes  before  he  Ix^gan  to  write ; 

o  not  think  he  spoke  to  me  while  writing,  further  than  to 

it  took  a  very  clear  head  to  write  such  a  writing ;  after 

Avriting  was  done,  he  rejid  a  little  part  of  it,  and  wanted 

to  sign  ;  I  do  not  remember  how  much  he  read  to  me — 

0  not  think  as  much  a.s  two  pages ;  I  did  not  notice  at 
time  that  he  did  not  read  the  whole  of  it ;  he  read  a  little, 

1  said  the  rest  was  not  binding ;   I  could  not  say  positive 
t  he  did  not  read  the  whole  of  it ;  I  paid  no  attention  to 

I  am  sure  he  told  me  it  was  a  refusal  for  the  farm  before 
•giied  it ;  Mrs.  Sharp  was  not  present  during  the  writing ; 
igne<l  the  paper  as  a  refusal  of  the  farm  for  $50." 
The  foregoing  statements  exhibit  briefly  the  substance  of 
If  contradictory  stories.  Their  testimony  is  extensive  and 
^Ute.  It  is  unnecessary  to  review  it  in  detail. 
C*lie  paper  was  left  by  Pinner  at  the  clerk's  office.  Sharp 
^  he  first  learned  the  conditions  of  it  from  Mr.  Van  Doren, 
A^ugast  following,  or  the  last  of  July,  who  then  told  him 
cre  it  was,  and  what  it  contained.  The  complainant  has 
't^  evidence  to  contradict  this,  and  to  show  that  Sharp 
i  after  Pinner  had  left,  on  the  day  the  contract  was  signed, 
t  he  had  given  the  refusal  for  the  price  of  $20,000.  The 
I  estate  agent,  A'^an  Doren,  testifies  that  he  saw  Sharp  at 

depot  that  afternoon  with  Pinner,  and  that  he  thinks  he 
1  him  that  he  had  sold  the  refusal  for  $50,  and  for  that 
Oe,  but  he  does  not  speak  j)ositively  ;  and  I  am  satisfied, 
tn  the  other  evidence  in  the  cause,  and  from  his  mis-recol- 
fcion  of  other  particulars  to  which  he  speaks,  that  he  did 
-  see  him  then,  and  that  Sharp's  story,  that  he  first  learned 
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the  details  of  the  paper  from  the  copy  of  it  obtained  from  tli 
clerk,  may  be  true. 

Several  witnesses  have  testified  to  the  value  of  the  fen 
when  this  contract  was  made.  It  appears  satisfactorily, 
think,  that  it  was  worth  $26,000,  the  sum  originally  aska 
Witnesses  were  also  sworn  to  impeach  Pinner's  character,  b 
without  success.  Their  testimony  on  that  point,  is  illegal ; 
kind,  and  weak  in  degree.  He  describes  himself  as  a  Pm 
sian  by  birth,  and  as  a  resident  of  this  country  since  185 
engaged  in  the  business  of  selling  patents.  Being  uumarrie 
he  did  not  want  the  farm  for  himself.  His  testimony  is  clef 
positive,  and  consistent  with  itself,  comparing,  in  these  i 
spects,  by  no  means  unfavorably  with  Sharp's.  In  examini] 
the  evidence  of  both,  as  taken  before  the  master,  and  witho 
knowledge  or  observation  of  either,  I  am  unable  to  say  wi 
confidence,  where  or  what  the  truth  is.  It  is  difficult  to  6 
how  a  man  of  mature  years  and  average  sense,  as  Sharp  mi 
be  presumed  to  be,  could  receive  money  and  execute  a  paj 
for  the  refusal  of  his  farm  for  six  months,  relying  upon  t 
assurance  of  the  stranger  who  wrote  it,  that  it  would  not 
binding.  It  is  little  less  to  be  wondered  at  that  he  signed 
all,  a  document  drawn  by  a  stranger  with  interests  adverse 
his  own,  without  reading  it  himself;  without  submitting  it 
an  adviser,  and  without  keeping  a  copy.  That  he  did  i 
however,  is  certain.  The  latter  facts  may  serve,  i>erhap8, 
make  it  more  credible  that  he  signcil  it  upon  a  general  assi 
aiK*e  and  belief  of  its  purport,  and  without  attending  to  a  p 
sibly  hasty,  imperfect,  or  unintelligible  reading.  But  this 
not  to  be  accepted  without  plenary  proof.  Sealed  insti 
ments,  executed  voluntarily,  by  competent  parties,  are  not 
he  lightly  imi)eached.  To  set  aside  the  contract  made  in  t' 
case,  the  fraud  or  decci)tion  set  up  must  be  clearly  and  cc 
clusively  proved.  The  presumptions  are  against  it.  f  Tk 
however,  is  not  a  suit  by  the  defendants  to  have  the  contr 
annulled,  but  an  application  to  the  extraordinary  jurisdict" 
of  equity  to  enforce  it.  ^^A  contract,  though  valid  in  law,  p 
sufficient  for  the  recovery  of  damages,  may  not  be  such. 
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equity  will  decree  to  be  j)erformed.     It  rests  by  the  familiar 

niles  in  the  sound  discretion  of  the  court,  to  enforce  it,  or  leave 

the   parties  to  their  remedies  at  law.     This  discretion  is  not 

the  exercise  of  an  arbitrary  will,  but  of  judgment  guide<l  by 

prineiples  and  reasons. 

Irk  the  present  case  no  special  equities  arc  presented  by  the 

complainant.     The  original  suggestion  that  his  relatives  in 

Europe  were  coming  to  occupy  the  farm,  is  substantially 

'W'it^lclra^vn.     It  is  apparent  from  the  contract  itself,  that  the 

<5onaj>lainant  had  ulterior  ends.     He  wants  it  only  to  sell 

agairij  and  because  its  value  is  greater  than  the  price  he  is  to 

puy.      The  injury,  if  any,  is  entirely  pecuniarj',  and  can  be 

<^ov'ered  by  damages  at  law.     The  contract  is  unilateral,  and 

J^ot  mutual.     It  binds  the  defendants  to  convey,  but  not  him 

to  tctlce.     Optional  contracts  are  not  favore<l  in  equity,  though 

^^  li>\inded  on  consideration,  and  free  from  objections  in  other 

^^spects,  are  enforced.     The  provisions  of  this  contract  are 

uniisual,  and  favorable  to  the  complainant  and  unfavoral)le 

^  tbe  defendants,  both  as  to  conditions  and  pric^ ;  and  this 

dispiyrity  is  apparent  on  its  face.     The  price  is  less  than  could 

^^sily  have  been  obtained  at  a  prompt  sale  and  on  ordinary' 

terms ;  and  while  I  cannot  regard  the  2)ri(^e  as  inadequate  or 

the    bargain  as  unconscionable  in  the  sense  of  the  law,  they 

*^^   not  without  influence  in  connection  with  the  other  facts 

^  the  case.     The  circumstiinces  attending  its  preparation  and 

^^ocution,  as  relatwl  by  the  complainant  himself,  are  well 

^Iculated  to  engender  distrust.     It  is  diflScult  to  see  how,  in 

^^  space  of  that  single  and  limited  interview,  this  bargain, 

Widely  difterent  from  that  originally  proposed,  and  with  pe- 

^liar  details,  could  have  been  deliberately  and  intelligently 

^^^^e.    As  to  the  defendant,  Mrs.  Sharp,  it  is  admitted  it  was 

^^t    Whatever  discussion  and  consideration  were  had,  were 

^^cessarily  hasty  and  brief.     Sharp,  himself,  was  evidently 

^^  less  than  the  equal  of  the  complainant,  by  whom  the  con- 

*"^ct  was  drawn,  if  it  be  true  that  its  provisions  were  then  and 

^nerjB  conceived  and  arranged.     While  the  defendant  may 

l^^rhaps  be  liable  at  law  for  his  rash  and  ill-advised  acts,  and 


// 
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bound  by  his  Ixargain  however  indiscreet,  I  cannot  regard 
the  complainant,  upon  his  own  statement  of  the  extraordinaij' 
circumstances  of  the  case,  and  the  hurried  nature  of  the  trans- 
action, excluding  the  customary  delilxiration  and  advisement 
that  would  have  placed  his  bargain  beyond  suspicion  and  im- 
peachment, and  such  its  a  prudent  and  fair-minded  man  would 
have  allowed,  as  cntitknl  to  the  aid  of  this  court  in  securing 
the  fruits  of  his  remarkable  persuasiveness  and  skill.    The 
positive  evidence  of  the  defendants  goes  to  confirm  this  con- 
clasion.     Another  reason  for  leaving  the  complainant  to  hi 
action  at  law  is,  that  his  bill  seeks  a  decree  against  Sharp  and 
his  wife.     The  land  was  not  hers.      In  Young  v.  Pauly  2 
Stockt.  404,  which  was  a  suit  for  spcH?ific  performance,  Cliaa- 
cellor  Williamson  says  :  "  It  is  objected  that  the  wife  is  not  a. 
party  to  the  bill,  and  that  no  decree  can  be  made  against  her 
to  execute  the  dci'd.     No  decree  could  be  made  against  her 
if  she  were  a  ]>arty.     If  she  ha<l  actually  signed  the  agreemex^'^ 
with  her  husband,  it  would  have  been  absolutelv  void  as    '^* 
her,  and  no  suit  at  law  or  equity  could  l)e  maintained  agai^^*= 
her  upon  such  an  agreement.     XJvmc  covert  cannot  make  a  "i^ 
contract,  eithei'  with  or  without  the  constant  of  her  husbar»^ 
exwpt  as  to  her  separate  estate.     Our  late  statutes  resixH^ti  *^ 
the  rights  of  married  w-omen  do  not  affect  this  principle    ^ 
the  coniuum  law."  « 

In  Hmcraliy  v.  Worrcn^  3  C,  E,    Green  124,  where  "t » 
complainant  in  his  bill  for  a  conveyance  asked  a  title  reqii-* 
ing  the  execution  of  the  conveyance  by  the  wife,  and  iti*J 
peared  that  the  wife  was  unwilling  to  convey.  Chancel- J* 
Zabriskie  savs  :  "  The  court  will  not  order  a  defendant       "^ 
procure  a  conveyance  or  release  by  his  wife,  or  recjuirc  Ix* 
to  furnish  an  imlemnity  against  her  right  of  dower,  unles?^     ' 
ca«es  of  fraud,  where  her  refusal  is  shown  to  be  by  procL^"*^ 
ment  on  his  part ;  and  that,  in  case  of  a  mere  optional  cr^-"*^ 
tract,  it  is  much  better  to  leave  the  party  to  his  remedy' 
law.'' 

I  shall  advise,  in  this  case,  that  the  bill  be  dismissed. 
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RucKMAN  V8.  Decker  and  others. 

■  1.  An  agreement  by  R.  to  join  with  W.  in  the  business  of  planting  and 
wiling  oyBters,  by  which  R.  was  to  find  the  capital  and  AV.  to  go  to  Vir- 
Piiia  and  plant  and  buy  oysters,  to  be  sent  to  R.  in  liis  vessels  to  Xew 
York  for  sale,  each  to  have  one-half  of  the  net  profits,  is  a  partnership. 

2.  On  the  termination  of  such  partnership,  planted  oysters  remaining  in 
toe  beds  after  payment  of  all  partnership  debt*?,  are  the  common  property 
^^  both  partners,  of  which,  as  in  case  of  any  personal  property  held  in 
wnjmon,  one  tenant  in  common  cannot  dispose  of  the  share  of  the  other 
^^thcfct  his  authoritv. 

3«  If  such  tenant  in  common  turn  over  such  property  to  a  firm  of  which 
"^  becomes  a  member,  such  firm  is  accountable  to  the  other  tenant  in  com- 
^^n  of  the  property,  for  the  value  of  his  share  of  the  property  so  turned 
^^^t  and  used  by  the  new  firm. 

^'  The  purchase  of  the  property  of  one  man  from  another  who  is  in 

'*'^'*UUH8ion  of  it,  without  authority  from  the  true  owner  to  sell  it,  will  not 

*^^^nge  the  title,  nor  protect  such  purchaser  against  the  true  owner.     The 

^^rine  of  equity,  which  protects  a  bona  fide  purchaser  without  notice, 

*^^y  applies  to  a  purchaser  of  the  legal  title,  without  notice  of  the  equita- 

*^  title  of  a  third  person.     And  in  such  case  notice  to  one  partner  would 

^^  held  as  notice  to  the  firm. 

o.  In  equity,  the  defence  of  the  statute  of  limitations  may  be  set  up  by 
t**^a,  answer,  or  demurrer ;  but  if  not  set  up  in  any  way  in  the  pleadings 
^  cannot  avail. 

6.  The  admissions  of  one  partner  are  evidence  against  the  others,  in  a 
^it  brought  against  all  for  partnership  liabilities. 
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Argued  on  final  hearing,  upon  pleadings  and  proo&. 

3L\  J.  B,  Vredenburgh  and  Mr.  /.  Weari,  for  complainaa'^  - 
Mr,  B.  GummcrCy  for  defendants. 

« 

The  Chancellor. 

The  complainant  brings  his  suit  against  Benjamin  Decb 
and  AV'illiani  Decker,  and  Basil  W.  Wilson,  for  an  accoum 
The  two  Deckers  have  answered  ;  Wilson  has  not.  Wilso 
die<l,  ])eiKling  the  suit,  in  October,  1870,  and  the  suit  is  co»3i — 
tinned  against  the  Deckers,  as  survivors.  The  complainatm't-^ 
for  some  years  prior  to  April,  1857,  was  engaged  in  the  busi — 
ness  of  importing  and  selling  oysters  in  the  city  of  New  Yorl^  ^ 
a  business  conducted  on  scows  m(X)red  to  the  wharves,  ix* 
which  oysters  are  received,  and  from  which  they  are  soi<^  - 
The  oysters  are  obtained  by  sending  vessels  to  the  south 
principally  to  Virginia — where  the  oysters  are  sometinrm 
taken  from  beds  in  which  they  have  been  planted  for  tJi^ 
oyster-dealer,  and  sometimes  are  purchaseil  from  vessels  whiofc 
come  alongside,  offering  them  for  sale.  Sometimes  the  oyst< 
so  purchtiscMl  are  dumped  or  thrown  overboard  upon  a  reef 
bar,  overflowed  by  tide-water,  so  as  to  be  preserved  until  ** 
full  eargo  is  gathered  for  a  vessel  to  New  York.  The  con^" 
plainant  relinquished  the  business  of  an  oyster-dealer  i** 
April,  1857,  and  since  then  has  resided  at  Closter,  in  tb^ 
county  of  B(Tgen.  The  defendants,  B.  and  AV.  Decker,  at^f 
and  have  been  for  more  than  twenty  years,  oyster-dealers  *** 
the  city  of  New  York,  their  place  of  business  there  being  '>^ 
the  vicinity  f)f  that  formerly  occupied  by  the  complainant. 

The  complainant,  in  1851,  entered  into  an  agreement  viri^ 
AVilson,  that  AVilson  should  go  to  Virginia  and  purcha^ 
oysters  to  be  shipped  for  New  York,  and  plant  oysters  <^^ 
oyster-beds  in  the  waters  of  Virginia,  and  send  them,  wb^ 
in  fit  state,  to  the  complainant  in  New  York.  The  complo-i^' 
ant  was  to  furnish  all  the  money  needed  for  the  business,  ^^ 
to  sell  the  oysters,  and  AVilson  to  give  his  time  and  attenti^^ 
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>  it  ;  the  profits,  after  payment  of  all  advances  and  expenses, 
ere  to  be  equally  divided  between  the  complainant  and 
rilson.  Wilson,  in  pursuance  of  this  agreement,  went  to 
irginia,  and  rented  of  Henry  Phillips  a  tract  of  land  fit  for 
lanting  oysters,  in  the  Nansemond  river,  in  front  of  Phillips' 
irm,  situate  on  the  west  side  of  the  river,  in  Nansemond 
>unty.  In  January,  1853,  Wilson  purchased  of  Phillips 
lis  farm,  containing  one  hundre<l  and  seventy  acres,  for 
2500,  the  money  being  furnished  by  the  complainant,  and 
^e  ileed  taken  in  the  name  of  AVilson,  on  the  supposition 
^at,  as  Ruckman  was  a  non-resident,  he  would  not  be  allowed 
^  carry  on  the  business  there,  because  the  laws  of  Virginia 
prohibit  the  taking  of  oysters  by  non-residents.  Afterwards, 
^  1856,  AVilson  gave  the  complainant  a  writing,  by  which 
^^  acknowledged  the  right  of  complainant  to  one-half  of  this 
^''^a  tluis  bought  with  his  money  ;  and  in  1869  a  conveyance 

*  that  lialf  was  obtained  by  the  complainant  through  a  decree 

*  thig  court.  In  front  of  this  farm,  on  the  Nansemond  river, 
^^s  a  tract  of  flats  of  about  eighty  acres,  fit  for  i>lanting 
ysters.  There  does  not  appear  to  be  any  law  in  Virginia 
^vifig  to  the  riparian  owner  any  exclusive  right  to  plant 
y^ters  in  the  flats  under  tide-waters  in  front  of  his  lands  be- 
^^  low-water  mark.  But  the  custom  seems  to  be  to  concede 
*^*-^  to  him,  and  by  the  law  of  the  state,  any  one  who  stakes 
*^t  and  plants  an  oyster-bed,  is  protected  in  his  property. 

W^ilson,  under  the  agreement  with  the  complainant,  and 
^th,  funds  furnished  by  him  from  and  before  1853,  and  until 
^<i  in  1857,  planted  oysters  on  these  flats,  and  from  time  to 
^*^e  shipped  oysters  from  them  to  the  complainant  in 
^ew  York. 

In  1856,  Wilson  told  B.  and  AV.  Decker  that  he  was  dis- 
^^^fied  with  the  conduct  of  the  complainant,  and  would  ter- 
^nate  his  connection  with  him,  and  offered  to  undertake 
planting  and  purchasing  oysters  for  them  in  A^irginia,  on  the 
^*^e  terms  as  he  had  done  with  the  complainant.  The 
^^*^er8  made  an  arrangement  with  him  on  the  same  terms  as 
"^  t>etween  him  and  the  complainant.     In  May,  1856,  the 

Vox,.  VIII.  T 
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Deckers  began  to  advance  money  to  AVilson  under  this  ar- 
rangement, and  furnished  him  large  sums  of  money,  exceeding 
$50,000,  until  the  arrangement  was  discontinued  in  1867. 
Wilson   planted  oysters  under  this  arrangement  at  Ferry 
Point,  in  the  Xansemond  river,  or  a  place  about  five  mite 
above  the  Phillips  farm;  and  after  1858,  planted  some  on. 
the  flats  in  front  of  the  Phillips  farm,  which  I  shall  call  th^ 
Wilson  bed.     AVilson  sent  oysters  to  the  Deckers  from  Vir — 
ginia  from  1856  to  1867,  with  some  intermission  during  th.^ 
four  years  of  the  war.     During  the  whole  time  many  of  thi 
ovsters  were  loaded  on  the  vessels  from  the  Wilson 
After  April,  1857,  AVilson  did  not  send  any  oysters  to 
complainant,  but  in  1858  sent  to  B.  and  AV.  Decker  four  ca 
goes  of  oysters,  as  the  property  of  Ruckman  and  Wilson, ' 
be  sold  on  their  account.     This  consignment  was  known 
the  complainant,  who  sanctioned  it  by  receiving  part  of  t 
proceeds  of  the  sales  from  B.  and  AV.  Decker.     The  amou. 
of  these  sales  has  never  been  fully  paid  over.     B.  and 
Decker  acknowledge  that  they  owe  a  balance  of  about  $15"^ 
while  the  complainant  claims  a  much  larger  sum. 

The  complainant  charges  and  claims  that  when  Wi 
ceased  sending  oysters  to  him,  there  was,  on  the  AVilson 
in  front  of  the  Phillips  farm,  a  large  amount  of  oysters  of  tli' 
value  of  $40,000  and  ui)wanls;  and  that  these,  after  tb< 
termination  of  the  partnership,  or  the  business  of  sending 
them  to  New  York  to  sell,  belonged  to  him  and  AVilson,  ^^ 
tenants  in  common ;  that  they  were  the  proceeds  of  the  part' 
nership  business  and  representetl  the  profits,  and  were  to  ^ 
cfiually  divided ;  that  AVilson  sent  these  oysters  to  B.  aD<* 
AV.  Decker,  under  his  arrangement  with  them,  and  by  tbe^ 
they  were  received  and  sold  for  the  benefit  of  the  partnership 
existing  between  AVilson  and  them ;  and  he  asks  that  tb^V 
shall  account  to  him  for  his  share  of  these  oysters  thus  appr<^ 
priated.  He  claims  that  he  and  AA^ilson  owned  the  flats  ^^ 
front  of  the  Phillips  farm,  and  that  the  firm  of  Wilson  ai*^ 
Decker  shall  account  to  him  for  the  value  of  his  lialf  of  tb^s^ 
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flats,  used  by  them  for  the  planting  of  oysters  since  those 
planted  for  him  were  taken  off. 

The  Deckers,  in  their  answer,  say  tliat  neitlier  of  them 
was  ever  doAvn  at  the  Nansemond  river,  and  state,  from  in- 
formation and  belief,  that  the  oysters  sent  to  them  by  Wilson 
were  not  the  oysters  planted  there  by  Wilson  for  the  com- 
plainant, and  that  none  were  sent  from  the  flats  in  front  of 
the  Phillips  farm,  except  oysters  planted  there  by  Wilson  for 
them  after  the  oysters  of  Ruckraan  and  Wilson  had  been 
cleaned  up,  and  oysters  temporarily  dumped  tliere  for  them. 
They  deny  that  any  oysters  planted  there  for  them  by  Wilson 
caused  any  injury  to  the  complainant.  They  admit  that  in 
1858,  the  four  cargoes  of  oysters  mentioned  above  were  con- 
signed by  Wilson  to  them  for  sale,  and  insist  that  they  have 
accounted  fully  for  them  to  both  Euckman  and  Wilson, 
except  a  small  balance. 

Before  I  proceed  to  consider  tlie  evidence,  I  will  dispose  of 
some  preliminary  questions  of  law. 

In  the  first  place,  it  is  clear  that  the  arrangement  made 
hetween  Kuckman  and  Wilson,  and  that  between  the  Deckers 
^d  Wilson,  created  a  partnership  in  each  case.  It  provided 
for  the  carrying  on  of  the  business  by  one  party  contributing 
capital,  and  the  other  skill  and  labor ;  and  that  each  should 
have  an  equal  share  of  the  profits  and  bear  an  ec^ual  share  of 
^^.    This  constitutes  a  partnership. 

In  the  second  place,  the  defendants  contend  that  they  can- 
'^^t  be  called  upon  to  account  in  this  court ;  that  if  they  have 
^ten  and  appropriated  the  complainant's  property,  or  occu- 
P^^  his  land,  his  remedy  is  at  law,  by  action  of  trespass  or 
t^over,  or  for  money  had  and  received  for  the  oysters  sold,. 
*^d  by  action  for  the  use  and  occupation  of  the  oyster  bed. 

But  the  charge  is  that  Wilson,  while  a  partner  with  com- 

l>lainant,  or  after  the  termination  of  the  partnership,  while  in 

Possession  of  the  effects  of  the  late  partnership  belonging  to 

*X)th  as  tenants  in  common,  in  the  absence  and  without  the 

^owledge  of  the  complainant,   secretly   and   fraudulently 

turned  over  this  property  to  another  firm,  of  which  he  was  a 
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member,  without  either  rendering  or  keeping  an  account  of 
the  quantity  and  value  so  turned  over.  One  tenant  in  com- 
mon can  maintain  a  suit  in  equity  against  his  co-tenant,  and 
although  the  rule  is  more  generally  applied  to  tenants  in 
common  of  real  estate,  it  is  not  confined  to  them.  And  in  a 
case  where  the  charge  is  that  the  property  was  fraudulently 
and  secretly  converted  by  the  tenant  in  common,  and  a  dis- 
covery is  necessary  for  ascertaining  the  amount  and  extent  of 
the  wrong,  a  suit  in  equity  will  be  maintained.  No  other 
remedy  is  adequate.  And  where  the  tenant  in  common,  as  in 
this  case,  has  turned  over  the  property  to  a  firm  of  which  he 
is  a  member,  and  the  firm  has  received  the  benefit  of  the 
property,  the  suit  can  be  maintained  against  them  all.  Ther 
having  used  and  appropriated  the  complainant's  property 
without  his  consent  and  without  payment,  are  bound  to 
make  compensation.  Wilson  had  no  power  to  sell  the 
complainant's  half  of  these  oysters.  Story  _  on  Part., 
§§  333,  346  ;  Bxcckley  v.  Barber,  1  Eng.  L.  &  Eq.  B. 
511;  Fox  V.  Hanbwy,  Qmp.  445,  449;  Hague  v.  Bd- 
leaton,  4  Burr.  2174 ;  PhiUipa  v.  Reeder,  3  C.  E.  Green  99. 
And  even  if  they  had  paid  him  in  full,  the  true  owner,  as 
in  all  other  unauthorized  sales  of  personal  property,  can 
recover  of  the  firm  the  property  or  its  value. 

In  the  third  place,  the  Deckers  contend  that  as  they  did 
not  know  that  the  oysters  sent  to  them  by  Wilson  were  in 
whole  or  in  part  the  complainant's  property,  or  planted  on 
land  belonging  to  him,  and  as  they  have  paid  Wilson  for 
them  in  good  faith  on  their  settlement  with  him,  they  should 
not  be  held  liable  to  the  complainant.  If  we  concede  that  the 
Deckers,  by  their  answer  and  evidence,  liave  established  that 
they  acted  in  entire  good  faith,  and  had  no  knowledge  or  sus- 
picion that  any  of  the  oysters  sent  them  by  Wilson  belonged 
to  Ruckman,  that  is  no  defence  in  this  action.  The  leg^^ 
owner  of  any  chattels  cannot  be  deprived  of  his  property  by 
a  sale  not  authorized  by  him,  although  the  purchaser  acted  i^ 
entire  good  faith,  and  the  vendor  was  in  possession  of  thf 
property  seemingly  as  if  his  own.     An  agistor  of  cattle,  or  a 
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ery-stable  keeper,  cannot  give  good  title  to  cattle  or  horses 
H  with  him ;  nor  would  a  sale  by  a  jeweller  of  a  diamond 
icklace  left  by  a  customer  for  repair,  pass  the  title,  though 
e  purchaser  bought  and  paid  for  it  in  good  faith,  while 
hibited  in  the  show-case  with  the  jewelry  of  the  vendor. 
be  peculiar  doctrine  of  equity  as  to  a  bona  fide  purchaser 
ithout  notice,  is  only  applied  in  cases  where  it  protects  the 
^  title  as  against  an  equity  of  which  the  purchaser  of  the 
^1  title  had  no  notice.  Again,  the  three  defendants  in  this 
5e  are  partners,  and  are  sued  as  such ;  they  were  partners  at 
B  time  of  the  alleged  taking  of  these  oysters.  The  doctrine 
partnership  applies  to  them,  and  by  that  doctrine  notice  to 
e  partner  is  notice  to  all ;  and  if  Wilson  knew  at  that  time 
it  these  oysters  were  in  part  the  complainant's,  his  know- 
Ige  was  that  of  the  firm.  He  may  have  defrauded  his 
rtners;  it  is  probable  that  he  did.  Yet  the  severe  but 
sessary  law  of  partnership  makes  them  liable  for  his  acts 
d  knowledge. 

In  the  fifth  place,  it  is  contended  that  the  complainant's 
nedy  is  barred  by  time ;  that  courts  of  equity  adopt  the 
aitations  prescribed  for  the  courts  of  law,  and  besides  this 
scourage  laches,  by  refusing  to  entertain  suits  where  the 
lay  has  been  unreasonable.  The  limitation  for  actions  of 
wunt  is  six  years,  and  all  the  claims  for  matters  before  1863 
11  be  shut  out,  if  the  statute  could  be  taken  advantage  of  in 
is  suit ;  but  the  statute  has  not  been  pleaded  or  set  up  in 
e  answer  as  a  defence.  In  suits  at  law  this  defence  must 
pleaded.  In  equity  it  may  be  taken  advantage  of  by  plea. 
>V»  Eq.  PL,  §§  751,  759.  Or  where  the  facts  appear  in 
2  bill,  by  demurrer.  Story* 8  Eq.  PL,  §  503.  Or  it  may  be 
np  in  the  answer.  Story's  Eq.  PL,  §§  503,  751,  847 ; 
m  V.  VaUier,  9  Pet.  405 ;  Van  Hook  v.  Whitlock,  7  Paige 
3;  Boone  v.  Chiles,  10  Pet.  177. 

But  there  is  no  authority  holding  that  it  can  be  taken 
<^antage  of  without  being  somewhere  set  up  as  a  defence, 
e  reasoning  in  all  the  cases  implies  that  it  must  l)e  ex- 
ssly  set  up.     It  would  be  unfair  to  allow  it,  unless  set  up 
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in  the  pleading.     In  many  cases  the  complainant  could  have 
replied  when  si)ecial  replications  were  allowed  any  of  the 
exceptions  to  the  plea,  and  could  no^V  set  them  up  by  the 
substituted  practice  of  amending  liis  bill  for  the  purpose.  And 
he  could  then  produce  i)roof  of  the  exception.     The  evidence 
in  this  case  does  not  support  tlie  defence.     The  defendant, 
Wilson,  lived  in  Virginia  until  1866.    The  two  Deckers  did 
business  in  New  York,  and  must  be  presumed  to  have  re- 
sided there  until  1867,  when  it  first  appears  that  l)oth  resided 
in  New  Jersey.     There  may  be  a  presumption  of  law  that  a 
residence  once  obtained  continues  until  a  change  is  showii- 
But  there  is  no  presumption  that  a  person  shown  to  have  r<^— 
sided  in  Hoboken  in  1867,  reside<l  there  for  six  vears  before?  - 
Outside  of  the  statute  of  limitations  there  is  no  laches  a' 
exj)lained  by  the  circumstances  of  the  case. 

The  consignment  made  by  Wilson  to  the  Deckers  of  fo 
cargoes  of  oysters  in  1858,  crannot  come  in  question  here.  ^^t 
was  assented  to  l)y  Ruckman,  and  it  was  thus,  in  fact,  as^^* 
by  Ruckman  and  Wilson  of  their  own  oysters  to  B.  and  V^  • 
Decker.  The  claim  is  by  Ruckman  and  Wilson  against  B.  ax»^^ 
W.  Decker,  and  cannot  be  brought  forward  in  a  suit  in  whi^^'^ 
Wilson,  who  is  entitled  to  half  of  it,  is  a  defendant. 

The  admissions  of  Wilson,  made  while  he  was  a  jMirtn^*^ 
with  the  Deckoi-s,  are  admissible  here,  both  because  thetE^^*" 
missions  of  one  partner  are  evidence  against  the  firm,  and  tK^*^ 
cause  he  is  a  defendant  in  the  suit  for  matters  done  by  hi*^^ 
jointly  with  the  other  defendants,  who  are  shown  to  ha'^^ 
been  acting  with  him  by  receiving  and  selling  the  oj^sters. 

I  will  not  consider  the  testimony  given  by  a  large  numbeir  ^* 
witnesses  on  both  sides,  lus  to  the  character  of  Ruckman  f*^^ 
truth  and  veracity.  The  conclusions  at  which  I  have  arri^'^^ 
are  based  almost  wholly  on  other  testimony.  The  chief  impo'^^^ 
ance  of  his  testimony  was  in  showing  the  knowledge  of  J»** 
interest  by  the  Deckers,  which,  in  the  view  I  have  taken  •  ^^ 
of  no  conse<{uence  ;  and  the  other  evidence  given  by  hinB.  ^ 
admissions  and  conversations — evidence  never  to  be  much 
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ed  on — is  of  little  weight,  when  resting  upon  the  sole  testi- 
iony  of  a  party  in  the  cause. 

The  main  question  is  as  to  the  weight  and  effect  of  the  evi- 
lence.  The  complainant  has  the  burden  of  proof;  he  is 
K)und  to  show  that  the  oysters  sent  by  Wilson  to  the  Deckers 
vere  the  oysters  planted  by  Wilson  for  him,  or  oysters  planted 
n  the  Wilson  bed,  while  any  of  his  oysters  of  apprecial)le 
alue  remained  there.  The  law  of  Virginia  protects  the 
^vners  of  oysters  planted  on  such  beds  in  their  property ; 
^le  of  1849,  p.  453,  §  23 ;)  and  while  it  prohibits  non-resi- 
nts  from  taking  oysters  in  the  waters  of  the  state,  it  declares 
it,  for  the  purpose  of  that  enactment,  the  owner  of  lands 

or  adjoining  any  tide-water  course,  shall  not  be  considere<l 
lOB-resident.  Code  of  1849,  p.  730,  §  23.  The  complain- 
"'  was  within  the  protection  of  that  law ;  and  therefore, 
^n  any  one  i>ut  his  oysters  on  the  bed  of  the  complainant, 
Hiey  could  not  be  distinguisheil,  they  became  his  by  the 
'"trine  of  confusion  of  goods. 

The  evidence,  in  my  opinion,  estiiblishes  the  fact  that  Wil- 
^  planted  no  oysters  on  this  bed  for  lluckman  after  1857, 
i  that  some  were  planted  in  that  year.  Wilson's  letter  of 
He  24th,  1857,  and  his  receipts  of  June  10th,  and  July  7th 
tliat  year,  are  sufficient  as  against  him  to  sustain  that  con- 
^sion.  Wilson  planted  few  or  none  on  this  be<l  for  the 
^kers,  prior  to  1859.  He  began  planting  for  them  in  1856, 
i  planted  largely  for  them  at  Ferr^'  Point,  about  five  mile^ 
^ve  this  bed,  in  the  same  river. 

Xhere  is  evidence  on  i)art  of  the  defendants,  that  this  bed 
^  cleaned  up  in  1857  and  1858,  by  Wilson,  and  the  oystei>? 
icsed  upon  a  reef  or  bar  in  it,  from  which  they  were  taken 

^ew  York,  being  the  four  cargoes  taken  there  in  1858. 
*t  the  bed  was  large,  about  eighty  acres,  all  under  water  at 
iinary  low  tide.  It  was  staked  off  in  parcels  by  four  hun- 
^  stakes,  which  may  have  marked  off  over  one  hundred 
^,  and  the  witnesses  may  have  cleaned  off  the  beds  on 
^ich  they  worked,  while  others  were  untoucheil.  It  is  other- 
^S€  impossible  to  reconcile  their  testimony  with  that  of  a 
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large  number  of  witnesses  who  say  that  in  1858,  1859,  and 
1860,  they  took  from  these  flats  cargoes  of  oysters,  of  whidi 
many  were  old  oysters,  over  one  and  two  years  old.  If  none 
were  planted  there  for  the  Deckers  until  1859,  these  oysters 
must  have  been  those  planted  for  Ruckman  ;  and  although 
oysters  of  one  year  old  taken  in  1860,  may  have  been  those 
planted  in  1859,  yet  where  these  were  mixed  with  oysters  of 
two  years  old,  as  in  most  cases  they  were,  they  must  have 
been  from  the  Ruckman  beds,  on  which  oysters  were  planted 
in  1859  for  the  Deckers,  and  which  became  RucknWsbj 
confusion  of  mixture.  Wilson's  letter  to  Ruckman,  of  De- 
cember, 1858,  shows  that  there  were  oysters  of  Ruckman  and 
Wilson  then  on  this  bed  that  needed  care,  and  which  he  pro- 
])osed  to  dispose  of  in  the  spring  of  1859.  This  fact  is  incon- 
sistent with  the  entire  cleaning  up  in  1858. 

The  great  weight  of  the  testimony  of  practical  oystermen 
shows  that  after  oysters  have  Ix^en  planted  for  four  or  five 
years  on  ground  like  most  of  this  bed,  they  perish  or  disap- 
l>ear.  And  as  no  oysters  were  planted  on  this  bed  for  Ruck- 
man after  1857,  and  comparatively  few  in  that  year,  I  a^H 
assume  that  all  the  oysters  in  which  he  had  any  interest  dis- 
appeared after  1860,  and  shall  confine  myself  to  the  conside- 
ration of  the  evidence  up  to  and  including  that  year  only,  to 
ascertain  what  oysters  were  taken  that  niiust  l>e  accounted  for 
to  Ruckman. 

The  witnesses  who  testify  to  taking  oysters  for  the  defend- 
ants from  these  grounds  in  1858,  1859,  and  1860,  do  noteX' 
pressly  siiy  that  the  oysters  taken  by  them  were  planted  oys- 
ters, and  not  oysters  dumped  or  gathered  there  for  sale.  But 
these  witnesses  are  old  oystermen  ;  they  show  that  they  knew 
of  the  claim  that  the  oysters  planted  on  these  beds  in  front  of 
the  Phillips  house  were  planted  for  Ruckman,  and  that  those 
planted  on  Ferry  Point  were  for  the  Deckers ;  and  when 
speaking  of  and  distinguishing  the  cargoes  taken  from  each 
of  these  places,  they  could  not  have  failed  to  point  out  that 
the  oysters  were  taken  from  heaps  deposited  for  loading  ves- 
sels, and  not  from  the  beds  in  which  they  were  planted.    It 
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luust  be  assumed,  from  the  whole  of  their  testimony,  tliat  they 
took  the  oysters  from  beds  in  whicli  they  were  planted.  If 
it  had  been  from  heaps  dumped  for  loading  vessels,  it  should 
have  been  shown  by  the  defendants. 

It  is  my  duty  to  decide  the  merits  of  tlie  cause  upon  the 
evidence.  That  cannot  be  referred  to  a  master,  but  only  to 
ascertain  quantities  and  prices,  and  from  them  to  compute 
values.  The  Chancellor  must  decide  whether  it  is  established 
>v  proof  that  any  oysters  of  Ruckman  were  taken,  and  by 
i^iiom,  or  what  vessel,  and  then  refer  it  to  a  master  to  compute 
le  values  of  such  cargoes  as  he  is  satisfied  were  tuken. 

I  shall  assume  that  all  oysters  taken  from  the  Wilson  beds 
^  1858,  all  of  one  year  old  taken  in  1859,  and  all  of  two 
^rs  old,  or  mixeil  with  those  of  two  years  old,  taken  in 
^60,  belonged  to  Ruckman  and  Wilson. 
Oaptain  Skidmore  W.  Pettit,  with  his  schooner  "  Caroline 
>l^s,"  in  the  winter  of  1858-9,  brouglit  five  cargoes  for  the 
Jokers  from  Virginia.  One-half  of  these  were  loaded  from 
^  AVilson  beds,  planted  for  Ruckman  ;  and  these  were  old 
'J^tcrs,  planted  from  four  to  five  years.  His  cargo  was  two 
ousand  bushels.  Captain  Peter  W.  Roff,  with  his  vessel,  the 
"Utler,"  in  the  winter  of  1857-8,  brought  five  or  six  cargoes 
'^Hi  Virginia.  Part  of  most  of  these  cargoes  were  taken 
^111  this  bed,  and  the  whole  of  some  of  them.  These 
'"sters  had  been  planted  a  year  and  upwards.  The  evi- 
-Uee  as  to  the  quantity  from  this  bed,  is  not  very  definite, 
'^^t  it  must  be  inferred  from  it  that  a  quantity  equal  to  one- 
^If  of  five  cargoes  of  two  thousand  bushels  each  was  taken, 
n^  next  season  he  was  pilot  on  the  "Aiken,"  and  she 
*^ught  from  this  bed  five  cargoes  of  four  thousand  bashels 
^^h.    The  third  season,  or  1859-60,  he  brought,   in  the 

Julia  Decker"  and  "Aiken,"  from  this  bed,  three  carjgoes 
**  four  thousand  bushels  each.  Roff*  testifies  to  a  great  num- 
^'^  of  cargoes  taken  from  this  bed,  but  part  of  them  were  in 
®61.  Captain  Joline,  of  the  "Butler,"  which  he  then  com- 
*^nded,  in  the  winter  of  1859,  brought  for  the  Deckers  a 
^Igo  of  sixteen  hundred  bushels,  of  which  one-half  were 
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takcQ  by  Wilson  from  this  bed— old  oysters,  from  two  to  four 
years  old. 

Evcu  with  the  rule  that  the  burden  of  proof  is  on  the  com- 
plainant, the  evidence  sustains  me  in  declaring  that  the  de- 
fendants miLst  be  charged  with  the  eight  full  cargoes,  and  tho 
eleven  half  cargoes  which  are  above  designated.     The  evi- 
dence compels  me  to  believe  that  there  were  more  that  thev 
should  be  charged  with,  but  it  is  not  sufficiently  specific  to 
enable  me  to  point  out  and  specify  what  cargoes  or  what  par^ 
of  them  they  should  be  charged  with.     The  rule  of  equitv 
may  be,  that  when  any  one  is  left  in  possession  of  commoi^ 
property,  as  Wilson  was  in  this  case,  and  without  right  oi" 
authority  disposes  of  it  for  liis  own  l)cnefit,  and  keei)S  no  acr — 
count,  or  renders  none,  the  presumption  should  be  agaiiii?*- 
hini,  and  he  should  be  made  to  account  for  all  that  it  appexrs=* 
probable  that  he  had  taken,  and  should  be  compelled  to  rebix^ 
the  probable  proof.     But  I  am  not  willing  to  apply  the  nil^^ 
to  B.  and  W.  Decker,  the  surviving  defendants,  and  the  r«?— ^ 
sponsible  defendants  in  this  case,  who,  I  am  satisfied,  wer^^ 
not  aware  of  any  misconduct  of  Wilson  towards  the  complain^ 
ant,  or  that  he  was  clandestinely  shipping  oysters  of  Ruckmn*'* 
to  them  as  his  own,  or  ovsters  boujcht  with  their  mone"v^- 
The  presumption  is  very  strong  that  lie  was  faithless  both  t*"» 
Ruckman  and  the  Deckers.     I  am  willing  to  take  the  resix>n  ^ 
sive  answer  of  J5.  and  W.  IX^-ker,  denying  such  knowledge :► 
as  conclusive,  and  not  overcome  bv  the  evidence  of  Ruckraat>  - 
I  do  not  consider  the  rule  in  this  case  as  changed  by  the  dc"- 
cision  in  Bent  z\  Smith,  as,  whatever  may  be  the  change  estal>^ 
lished  by  that  decision,  Ruckman  did   not  go  through  tU^ 
formality  of  pnHlucing  a  written  notice,  or  copy  of  a  noti<^* 
written  by  him,  to  constitute  the  other  evidence  requirwi   l>y 
the  rule  as  claimcn^l  to  be  modifieil  bv  that  decision.     But  -I 
do  not  think  that  the  decision  in  that  case  was  intended    ^^ 
change  the  rule  so  as  to  render  two  facts  sworn  to  by  one  \vit- 
ness  equivalent,  in  overcoming  an  answer,  to  two  witnesses,  ^^ 
the  evidence  of  more  than  one  witness,  as  required  by  the  ri^*^ 
formerly  acted  on.     This  want  of  knowledge,  though  no  <i^' 
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36  to  the  action,  places  them  before  tlie  court  in  a  position 
lewhat  different  from  that  of  Wilson,  or  any  other  pei'son 
3  intentionally  and  fraudulently  appropriates  the  property 
nother.  The  leaning  of  courts  is  always  against  the  fraud- 
it  wrong-doer. 

'he  wrong  done  to  the  complainant  was  delivering  his 
ers,  without  his  knowledge  or  consent,  to  the  new  firm  of 
?h  Wilson  was  a  member.  Wilson,  if  the  partnership 
L  Ruckman  continued,  had  no  power  to  sell,  but  only  to 
.  them  to  Xew  York  to  Kuckman  for  sale ;  if  it  was  at  an 

as  it  was  after  1857,  he  had  no  right  to  dispose  of  Ruck- 
's half  in  any  way.  The  only  recompense  Ruckman  is 
:led  to  is  the  value  of  the  oysters  at  the  time  they  were  so 
ippropriatcd.  By  bringing  this  suit  for  account  he  waives 
tort  and  is  entitled  to  the  same  amount  as  if  the  oystei's 

been  then  sold  by  his  authority.  He  has  no  right  to 
>w  them  into  the  new  firm  and  ask  for  an  account  of  their 
its  out  of  them.  An  account  must  be  taken  of  the  value 
lese  cargoes  at  the  Wilson  bed,  delivered  on  vessels  for 
sport  to  Xew  York,  as  these  were  delivered,  and  at  the 
i  when  they  were  resi>ectively  delivered.  The  quantity 
ach  cargo  must  be  taken  as  before  stated,  unless  it  shall  be 
kvn  to  the  master  that  the  quantity  in  any  cargo  was 
brent. 

^0  allowance  can  be  made  for  the  use  of  these  flats  in  front 
he  farm,  for  the  reason  that  it  does  not  appear  that  the 
iplainant  had  any  title  to  the  flats,  or  that,  by  the  law  of 
"ginia,  a  riparian  proprietor  has  an  exclusive  right  to  the 
5  in  front  of  his  land,  except  so  far  as  he  has  oysters  planted 
them,  and  then  only  so  long  as  he  maintains  the  beds, 
allowance  can  be  made  for  the  boats  and  other  imple- 
ts  used  in  the  oyster  business,  furnished  to  Wilson  by  the 
plainant,  because  there  is  no  proof  that  they  ever  came  to 
[Possession  of  the  new  firm  or  have  been  appropriated  to 
^.  If  Wilson  sold  them  and  kept  the  proceeds,  he  alone, 
xiot  the  new  firm,  is  responsible. 
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Stevens'  Administrator    vs,  Stevens'   Executor  and 

others. 


1.  Where  executors  authorized  to  pay  legacies  given  to  testator' is  iiAnl 
cliildren  by  transfer  of  lands,  convey  part  of  the  lands  set  aside  for  that 
purpose  to  one  of  their  number — the  mother  of  an  infant  child— intra* 
for  the  infant,  these  lands,  upon  the  death  of  the  infant,  are  to  be  couid- 
ered  as  real  estate  and  descend  to  her  heirs-at-law,  and  do  not  gotoher 
next  of  kin. 

2.  When  legacies  so  authorized  to  be  paid  in  land  are  directed  to  be 
Iield  by  the  executors  for  the  infant  child  until  it  attain  a  certain  age, » 
conveyance  to  one  of  the  executors  in  trust  for  the  infant,  according  to  the 
provisions  of  the  will,  will  be  held  a  pro^wr  setting  aside  of  such  lands  aid 
I'onvevance  for  the  benefit  of  such  child. 

• 

3.  A  direction  that  no  child  shall  control  the  part  given  to  him,  or 
which  shall  come  to  him  by  inheritance  from  another  child,  InclodeB per- 
sonal property  to  which  one  child  is  entitled  by  succession  from  another- 
And  such  property  is  included  in  the  direction  that  the  executors rfiaH- 
take  care  of  all  money  and  i)roperty  devised  and  bequeathed  to  any  (^^ 
them,  until  they  arrive  at  a  specified  age.  But  the  administrator  of  mct^ 
deceased  child  is  entitled  to  receive  the  shares  of  such  next  of  kin  aaar^ 
not  withip  that  age,  for  distribution  to  them. 

4.  A  direction  to  pay  the  income  of  each  child  to  its  mother  for  itarop- 
)>ort  until  it  is  entitled  to  its  share,  will  not  be  held  to  direct  such  payment 
al'ter  the  death  of  the  child  until  the  others  arrive  at  the  age  specified  fr^*" 
receiving  their  share.  The  direction  being  to  pay  for  its  support  is  tenai^ 
nated  bv  its  death. 


This  (iiusc  was  argiunl  on  iiiial  hearing,  upon  tlie  bill  aii<i 
the  answers  of  ilarv  P.  I-.ewis  and  of  the  infant  children  oi 
Edwin  A.  Stevens. 

JL\  VanattGy  for  complainant. 

Jlr,  F.  li.  Of/deUy  for  Mrs,  I^wis. 

J//'.  Besaon,  for  infants. 

The  Chancellor. 

This  suit  is  bv  the  administrator  of  Julia  A.  Stevens,  d^ 
cease<l,  one  of  the  children  of  Edwin  A.  Stevens.  It  *^ 
brought  against  the  executors  of  his  will  to  ascertain  »*^" 
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'  the  part  of  the  estate  of  their  tastator  which  the  eom- 
\t  may  be  entitled  to  under  his  will.  The  other  siir- 
children  of  the  testator,  l>eing  his  residuary  legatees 
Q  next  of  kin  of  Julia,  are  made  parties.  They  are  all 
except  his  daughter,  Mary  P.  Lewis,  wife  of  Edward 
Lewis.  She  has  answered  with  her  husband,  and  the 
1  have  answered  by  their  guardian  ad  litem,  Martha  B. 
s,  their  mother.  The  executors  *  have  not  answered, 
as  executors,  have  no  interest  in  the  questions  raised, 
itroversy  being  l)etween  Mrs.  Lewis  and  the  infants, 
rs.  Stevens.  The  executors  are  properly  parties  to  the 
id  Mrs.  Stevens  is  a  party,  though  she  has  not  answered 
individually  or  as  executrix.  In  both  capacities  she  is 
;  to  submit  to  such  decree  as  the  court  may  make,  with- 
itroversy  on  her  behalf.  Thus  all  necessary  and  proper 
arc  before  the  court. 

in  A.  Stevens  died  August  28th,  1868.    He  left  a  will, 

\ugast  5th,  1865,  with  a  codicil,  dated  April  15tli, 

these  were  duly  proved  and  probate  issued  to  the  com- 

it,  Samuel  B.  Dod,  and  the  defendants,  Martha  B. 

s  and  William  W.  Shippen.     He  left  eight  children; 

them,  Albert  B.  and  Richard,  born  after  the  date  of 

11,  and  Richard  born  after  the  date  of  the  codicil. 

a,  one  of  the  daughters,  died  after  the  testator,  on  the 

ly  of  August,  1868.     All  the  children,  except  Mrs. 

were,  at  his  death,  and  still  are,  under  twenty-one. 

jcwis  was  a  child  by  a  former  wife,  and  half-sister  of 

iants. 

will  gave  to  Mrs.  Stevens  and  each  of  his  children  a 
of  $100,000;  the  codicil  gave  a  like  legacy  to  Albert, 
)  any  child  that  might  thereafter  be  born.  The  will 
id  these  legacies  to  be  paid  by  productive  property 
ig  in  his  own  name,  and  by  the  purchase  of  productive 
itatc,  and  bonds  and  mortgages,  and  other  productive 
of  the  Hoboken  I^and  and  Improvement  Company, 
t  codicil  empowered  his  executors  to  pay  the  legacies 
in  the  will  and  codicil  by  transferring  personal  pro- 
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perty,  stocks,  bonds,  and  other  securities  in  which  his 
was  invested,  as  well  as  any  of  his  real  estate  standing 
own  name,  or  such  as  his  executors  should  receive  fp 
Hoboken  Land  and  Improvement  Company ;  and  in  t 
of  the  transfer  of  rejil  estate,  he  gave  power  to  his  execi 
pass  the  title,  fee  simple  or  otherwise,  provided  such  pr 
real  or  personal,  so  transferred  should  be  equal  in  vali 
much  of  the  legacy  for  which  it  should  be  transferred  < 
veyed  to  such  legatees ;  all  which  payments  in  the  i 
therein  authorized,  to  be  in  the  discretion  of  the  execul 

Besides  the  legacies  of  $100,000  to  his  wife  and  eacl 
children,  the  codicil  devised  and  bequeathed  real  esti 
money  legacies  to  others  to  a  large  amount.  After  the 
the  codicil  declared,  that  the  devise  and  bequest  to  h 
in  his  original  will,  of  one-third  of  the  profits  of  the  r 
der  of  his  estate,  in  that  devise  and  bequest  mentioi 
intended,  and  it  was  his  will,  should  be  of  the  remai 
his  estate,  after  making  the  demands  uiK)n  it  in  that 
provided  for.  In  the  next  sentence  he  gave,  devi» 
bequeathed  the  rest  and  residue  of  his  estate,  both  r 
personal,  unto  his  wife  and  children  born,  and  to  Ix 
each  son  to  have  two  shares,  and  his  wife  two  shares,  ai 
daughter  one  share. 

The  personal  estate  of  the  testator  was,  in  the  inv 
valued  at  89,741,407.90,  including  fifteen  thousand  si 
the  stock  of  the  Hoboken  Land  and  Improvement  Coi 
valued  at  $8,996,677.  His  reiil  estate  at  the  same  tii 
appraised  and  valual  at  81,181,500.  This  included 
Point  and  the  homestead,  devised  to  his  four  sons,  and 
at  8350,000. 

On  the  9th  of  December,  1868,  the  executors  did  s( 
out  of  the  estate,  real  and  personal,  to  the  widow  and  c 
of  the  testator,  $100,000  to  each ;  and  did  set  ajMirt 
daughter  Julia,  three  lots  of  land  in  Hoboken,  va 
826,333,  with  sufficient  personal  property  to  make  the 
of  §100,000  bequeathed  to  her.  These  lands  were, 
executors,  conveyed  to  Martha  B.  Stevens  in  fee,  in  ti 
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Julia,  until  she  should  arrive  at  the  age  of  twenty- four  years, 
and  at  that  period  to  convey  the  same  to  her  in  accordance 
^ith  t He  provisions  of  the  will.  And,  at  the  same  time,  all 
he  residue  of  the  real  estate  of  the  testator,  amounting  in 
alue  to  $258,999,  was  conveyed  to  his  wife  and  children  in 
aymeiit  of  the  legacies  of  §100,000.  The  personal  estate  sot 
part  for  the  purpose  was,  at  the  same  time,  transferred  for 
le  pi^yment  of  these  legacies. 

Tile  executors,  on  the  16th  of  May,  1870,  settled  their 
ceo  Vint  before  the  Orphans  Court  of  the  county  of  Hudson, 
nd  V>y  this  there  remainecl  in  their  hands  on  December  31st, 
869,  a.  balance  of  $6,915,661.93,  all  invested  in  fifteen  thou- 
on(x  shares  of  the  Hoboken  Land  and  Improvement  Com- 
pany, This  was  above  the  $800,000  paid  over  or  held  in 
:rust  l>y  them  for  these  certain  legacies. 

^  h.e  first  question  raised  is,  whether  these  three  lots  so  con- 
veyed to  Mrs.  Stevens  for  Julia  are  to  be  considered  as  real 
estate.     If  they  are,  Mrs.  Lewis  and  Mrs.  Stevens  are  not  en- 
titled, by  succession  to  any  share  in  them ;  if  personal,  they 
ft^  entitled  to  share  equally  with  the  infant  children. 

^he  executors  were  clearly  authorized  by  the  will  to  pay 

the  legacies  of  $100,000,  by  conveying  lands  for  the  whole  or 

^^y  part.     These  were  given  as  money  legacies,  and  were  due 

one  year  after  testator's  death.     To  Mrs.  Stevens  and  Mrs. 

l^Wis  they  could  then  be  paid  and  delivered  in  full ;  they 

^^^  then  entitled  to  them.     The  direction  that  the  others 

should  not  have  the  control  or  management  of  their  shares 

^Qtil  twenty-two  or  twenty-four  years  of  age,  and  tliat  until 

then  the  executors  should  take  care  of  the  money  and  pro- 

f^^y  given  to  them,  made  the  executors  trustees  for  each 

^ftnt  child  of  the  property  given  to  it ;  but  it  was  their  duty 

^  Set  off  to  each  one  its  legacy  at  the  end  of  the  year,  and 

^*^e  charge  of  it  for  each.     This  could  be  set  apart  in  real  or 

P^J^onal  property,  and  when  so  designated  and  set  apart  each 

^38  entitled  to  any  increase  in  value,  and  must  suffer  any  loss 

'k   ^^^^rioration  in  his  own  share  so  separated.     These  lots 

^  executors  set  apart  by  conveying  them  to  Mrs.  Stevens, 
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one  of  their  own  number,  in  trust  for  Julia.     She  could  not, 
or  did  not  take   the  title  as  her  guardian,  for  she  had  not 
given  the  bonds  required  before  she  can  act  as  such ;  thetitk 
is  to  her  in  trust.     The  question  before  me  is  not  upon  the 
properiety  of  this  transfer  under  the  will,  or  whether  it  should 
not  have  been  made  to  all  three  executors.     It  has  been  made, 
and  by  it  Mrs.  Stevens  held  these  lots  in  trust  for  Jdia  at 
her  death.     That  was  a  money  legjxcy,  and  had  by  authoritr 
plainly  given  in  the  will,  been  converted  into  real  estate. 
This  conversion  required  no  confirmation  by  Julia ;  the  ex- 
ecutors by  the  will  had  the  power  to  convey  it  as  part  of  the 
legacy.     It  so  existed  at  Julia's  death.     Like  the  real  estate 
of  every  cestui  que  fnisty  it  descended  to  her  heirs.     The  ques- 
tion, whether  real  or  personal  estate,  depends  upon  what  w^-S- 
the  actual  character  of  it  at  her  death. 

The  second  question  is,  whether  the  complainant  is  entitle^ 
to  receive  the  personal  property  setoff  to  Julia  for  her  legatr^' 
of  §100,000,  and  her  share  of  the  residue,  or  the  income  o^ 
either.  The  direction  that  no  child  shall  control  thepa*^ 
given  to  him,  or  which  shall  come  to  him  by  inheritance  fror*^ 
another,  until  twenty-two  or  twenty-four,  is  very  exflid^ 
The  w^ord  inheritance  is  here  used  as  designating  anything 
that  they  might  be  entitled  to  by  succession,  and  include*== 
personal  property.  The  provision  in  the  next  paragraph*  j 
that  the  executor  shall  "  take  care  of  all  money  and  propert;^* 
devised  and  bequeathed  to  any  of  them,"  does,  literally  cot»  " 
stnied,  include  this  money  coming  by  inheritance,  because  *  ^ 
is  money  bequeathed  to  Julia ;  and  taken  in  connection  mt^ 
the  provision  against  their  having  control  of  it,  and  theC^ 
being  no  other  way  by  which  it  could  be  kept  from  the  coi"* ' 
trol  of  the  child,  the  literal  construction  that  the  legacy,  ^^' 
"proi)erty  bec^ueathed  to  one  of  tliem,"  must  remain  intt*-* 
care  of  the  executors  until  the  next  of  kin  are  entitled  '^^ 
receive  it,  is  necessary  to  give  effect  to  the  plainly  express^^ 
intention  of  the  testator.  But  the  complainant  is  entitled  '^* 
receive  the  distributive  shares  of  Mrs.  Stevens  and  31'*^ 
Lewis  out  of  the  Icgac}-,  and  of  the  residue  to  which  Ju^^* 
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WIS  entitled,  each  is  entitled  to  one-eighth.  The  provision  in 
Ae  will  is  not  against  vesting,  or  even  against  payment 
kfore  twenty-two,  but  against  an  infant  child  having  control 
before  the  ages  si>ecified.  The  surviving  infant  children  will 
each  be  entiyed  to  receive  his  or  her  share  of  Julia's  estate 
upon  arriving  at  the  prescribed  age,  and  need  not  wait  until 
Julia  would  have  been  twenty-two  years  old.  Nor  can  the 
younger  children  receive  their  part  until  they  are  of  the 
designated  age. 

A  third  question  is,  whether  Mrs.  Stevens  is  entitled  to 
have  the  income  of   Julia's  share  paid  to  her.      The  w^U 
<iireets  the  executors  "  to  take  care  of  all  money  and  property 
devised  and  bequeathed  to  any  of  said  children,  except  the 
income  of  each  of  them,  which  income  their  mother  shall  re- 
ceive for  their  support  and  education  until  the  children  re- 
spectively shall  be  entitled  to  the  control  or  management  of 
the  property  devised  and  bequeathed."     The  words  of  the 
preceding  clause  forbid  the  payment  of  either  the  principal  or 
income  of  Julia's  share  to  the  infant  children  until  of  tlie 
*ge8  mentioned.     This  clause  differs  in  not  mentioning  the 
*^re  that  one  child  may  inherit  from  another;  and  although 
the  words,  "  the  income  of  each  of  them,"  might  be  held  lit- 
erally to  include  the  income  from  inherited  property,  yet  the 
location  of  these   words   directly   after   the   "  property  be- 
9^eathed  to  any  of  said  children,"  and  the  object  of  the  pay- 
n^ent — the  support  and  education  of  a  child  now  dead,  leads 
J*^^vitably   to  the  conclusion   that  this   direction   does  not 
^^clude  the  income  of  the  share  bequeathed  to  a  cliild  who 
^^  died,  or  to  the  income  to  which  the  other  infant  children 
^^  entitled  on  their  distributive  portion  of  such  share.     If 
^he  provision  made  for  the  support  and  education  of  any 
^hild  should  not  be  sufficient  (a  case  which  can  hardly  arise 
Acre),  this  court  could  and  would  direct  so  much  as  neces- 
sary of  the  income  of  that  child's  share  of  Julia's  estate  to  be 
Appropriated  for  the  purpose ;  otherwise,  it  must  be  accumu- 
lated by  the  trustees  for  the  benefit  of  the  infant. 

A  fourth  question  arises,  as   to   securing   Mrs.  Stevens' 
Vol.  VIII.  u 
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riijlit  to  one-third  of  tlio  income  out  of  Julia's  share  of  the 
residue.     As  to  the  part  of  Julia's  share  in  the  residue  com- 
ing to  hei*self,  there  can  he  no   difficulty.     The   executor:? 
must,  during  Jlrs.  Stevens'  life,  retain  the  one-third  of  tl\ 
eighth  of  Julia's  share  in  the  residue  coming  to  Mrs.  Lewiji^ 
to  secure  the  payment  of  the  income  on  it  to  ]Mrs.  Steven?. 


e 


SMi'i^ir  and  others  r.s.  Drakk  and  othei-s. 

1.  If  an  adininisirator  or  other  trustee,  direetly  or  indirectly,  purcli.i-^«? 
lands  at  a  sale  niade  by  liiniSLdf  aa  such,  the  sale  will  he  set  aside  on  i*!*" 
plication  of  the  parties  really  interested. 

2.  Courts  of  equity  will  refuse  relief  even  in  casas  of  breach  of  trust,  <>'■ 
account  of  the  laches  or  unreasonable  delay  of  those  concerned  to  app'^ 
fur  relief.  This  doctrine  is  somewhat  in  analojrv  to  the  statute  of  linii'*^" 
tions  at  law.  But  the  time  which  constitutes  the  laches  dei)ends  on  tl**' 
circumstances.  In  this  case  the  suit  was  commenced  seventeen  vearsaft*^* 
tiie  oldest  son  of  the  intestate,  and  live  years  after  the  youngest  son  can'*- 
of  age,  and  it  was  under  tlic  circumstances  held  not  to  be  such  laches  *"*' 
will  bar  the  relief. 

o.  Such  relief  is  always  granted  on  e(]uitable  terms.     The  purchaiier  J  ^ 
this  case  was  allowed  the  value  added  to  the  property  by  the  improv*^ 
meuts  erected  by  him  and  the  debts  of  his  intestate,  which  he  had  pai*- 
out  of  the  money  arising  from  the  sale  declared  void,  with  interest  fro*^^ 
the  date  of  each  payment,  and  was  charged  with  the  rent  or  occupalit>*^ 
value  <jf  the  premises  from  the  time  of  the  purchase,  less  one-third  durii"*  *r- 
the  life  of  the  widow  of  the  intestate  who  had  conveyed  to  him  her  rig^"* 
of  dower. 

4.  The  credibility  of  a  witness  is  not  affected  by  the  fact  that  he      *^ 
sixtv-five  vcars  old. 


Argued  upon  final  hearing,  on  bill,  answer,  and  prooft. 
J/r.  Kays  and  Jlr,  R,  HamlUon,  for  complainants. 
Mv,  McCarfiT,  for  defendants.  , 
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'he  Chancellor. 

'he  complainants  are  five  children  of  Alexander  II.  Smith, 
►  died  intestate  in  November,  1843.  The  defendant, 
lian  Drake,  was  appointed  administrator  of  his  estate, 
Iiaving  obtained  an  order  of  the  Orphans  Court  of  Sus- 
:?oiinty  for  the  sale  of  the  real  estate  of  his  intestate  for 
uent  of  debts,  in  March,  184G,  sold  the  real  estate,  being 
ase  and  lot  in  Newton,  to  one  Dennis  Cochran,  at  public 
oil,  for  81300.  On  the  28tli  of  January,  1847,  he  con- 
-1  this  property  to  Cochran  by  deed  of  that  date,  and  on 
Lune  day  received  a  deed  from  Cochran  and  wife  for  the 
Both  deeils  were   datc»<l  and   acknowledged   on  the 

day,  and  acknowledged  before  the  same  master, 
itlian  Drake  took  possession  of  the  property  aftbr  tlie 
J)ut  buildings  in  repair,  added  to  them,  and  erected  new 
lings  on  the  lot,  and  rented  them  and  received  the  rents. 

1843,  at  the  death  of  their  father,  the  oldest  of  the  coni- 
ants  Wits  sixteen,  the  youngest  four  years  old.  The  first 
tlierefore  of  age  in  1848,  the  last  in  1860.     The  bill  was 

in  1865,  or  iive  vears  after  the  vounm^st  child  came  of 

le  complainants  allege  that  the  sale  made  nominally  to 
lis  Cochran  was  in  reality  made  to  Drake  himself,  for 
>i  C(X'hran  was  the  agent.  Thev  ask  to  have  the  sale 
L^jide  on  equitable  terms,  and  the  property  conveyed  to 

rake,  in  his  answer,  denies  that  Cochran  purchased  for 
or  that  he  was  the  real  purchaser  at  the  sale ;  and  sets 
lie  acquiescence  of  the  complainants,  and  the  time  per- 
chI  to  elapse  In^fore  filing  the  bill  as  a  bar  to  the  relief  in 
tv. 

lie  fact  that  Cochran  purchased  its  the  agent  of  Drake,  is 

w^n  by  the  best  possible  evidence — that  of  Cochran  him- 

i   he  testifies  positively  to  it.     He  is  contradicted  by  no 

The  only  objections  urged  to  his  testimony  are  his  age, 

the  fact  that  he  does  not  recollect  all  the  circumstances 
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and  particulars  respecting  the  sale.     He  is  sixty-five  years 
old.     Xo  presumption  arises  against  the  capacity  or  credi- 
bility of  a  witncsss  on  account  of  having  attaineil  that  age. 
Neither  observation  nor  experiencHi  warrants  it.     Failure  of 
memory  or  intellect  may  l)e  shown  by  proof  or  his  own  ex- 
amination, at  that,  or  any  other  age.    Xo  witness  has  testified 
ag:iinst  his  capacity,  and  the  want  of  recollection  of  all  the 
circumstances  in  his  own  tt^timonv  is  not  of  the  kind  to  show 
failure  of  intellect   in  anv  dcjjjrec.     He  does  not  recollect 
whether  the  sale  was  by  auction  or  private  sale.      If,  as  he 
testifies,  he  had  no  interest  in  the  tmnsaction,  but  w*as  re- 
quested at  a  sale  held  at  the  inn  kept  by  him,  to  purcliivso  for 
Drake,  it  is  not  to  be  wondered  at  that  after  a  lapse  of  more 
than  twenty  years,  he  does  not  recollect  whether  this  one  of 
the  many  like  transactions  that  may  have  tiiken  place  there 
was  at  public  or  private  sale,  while  at  the  same  time  he  dis- 
tinctly recollects  receiving  and  giving  a  deed  for  this  proj>ertv 
without  paying  or  receiving  money,  and  that  it  was  clone  at 
the  request  and  as  agent  of  Drake. 

The  facts  appearing  on  the  face  of  the  deeils  theniselves 
are  sufficient  to  raise  the  presumption  that  the  purchase  was 
by  Drake.  Chanwllor  Williamson,  in  Obcvt  v.  Obaiy  2 
StockL  103,  held  that  the  fiict  that  David  Smith,  (the  nomi- 
nal purchaser,)  was  a  man  of  no  means,  and  that  on  the  same 
day  the  administrator  conveyed  the  property  to  Smith,  he 
re-conveyed  it  to  the  administrator,  is  suflicient  proof,  without 
xmy  explanation  of  the  transaction,  that  the  purchai*e  was 
made  through  Smith  for  the  benefit  of  Obert.  In  this  case, 
without  Cochran's  evidence,  the  circumstances  arc  sufficient 
to  raise  the  presumption  that  the  purchase  was  by  Drake. 
This  presumption  could  be  rebutted  by  proof,  but  there  is  no 
such  proof.  And  as  the  clear,  positive  proof  of  Cochran 
confirms  the  presumption  arising  from  the  papers,  the  fact 
that  Cochran  purchased  for  Drake  must  be  considered  as 
established ;  and  upon  well  scttlcnl  principles  of  equity 
the  conveyance  must  be  set  aside  as  against  the  complainants, 
unless  they  are  barred  by  their  own  laches. 


FEBRUARY  TERM,  1873.  305 

Smith  t\  Drake. 

^^ourts  of  equity,  though  not  within  the  statute  of  limita- 
is,  are  generally  guided  by  them  in  administering  relief, 
ler  by  presuming  payment  of  claims,  or  acquiescence  in 

matter  complained  of  by  laches  or  unreasonable  delay 
seeking  relief.     AVhcn  a  like  claim  would  be  barred  at 

by  the  time  elapsed,  courts  of  equity  generally  consider 
remedy  at  equity  barred,  and  sometimes  consider  delay, 
n  for  a  less  time  than  recjuired  at  law,  such  laches  as  will 
a  bar  in  equity ;  but  this  depends  upon  the  particular 
iumstances  of  each  case.  And  these  doctrines  are  applied 
trusts.  Story's  Eq.  Jur.,  §§  1520,  1520  a,  and  1520  b; 
"iii  V.  ObeHy  1  Beas.  430 ;  Miclioml  v.  Girody  4  How.  503. 

case  has  been  brought  to  my  attention,  where  a  delay 
longer  than  that  in  this  case  has  been  held  sufEcient  to 
elude  relief. 

[n  McKnight  v.  Taylor,  1  How.  161,  nineteen  years;  in 
ijcman  v.  Watliaii,  lb.  189,  eighteen  years ;  and  in  Gregory 
Gregory,  Cooper,  201,  also  eighteen  years,  were  respec- 
2ly  held  sufficient  laches  to  bar  relief. 
3ut  in  Obert  v.  Obert,  2  Stocld.  98,  in  this  court,  and  1 
IS.  423,  in  the  Court  of  Appeals,  there  were  twenty-two 
fs  between  the  conveyance  and  filing  the  bill.  The  opin- 
in  the  Court  of  Appeals  states  that  the  complainant  and  his 
-r,  owners  of  two-twentieths,  were  imder  age  for  several 
^  after  the  deed,  and  that  Nancy  Conklin,  from  whom  he 
ved  title  to  four-twentieths  about  1837,  was  protected  by 
irture.     The  Chancellor  states  that  Nancy  Conklin  was  of 

but  does  not  mention  her  coverture,  and  observes,  "  but 
o  not  think  the  statute  should  be  applied;"  and  both 
c*ts  say  that  the  bar,  by  time,  depends  upon  the  circum- 
ices  of  each  case. 

n  cases  of  fraud  it  is  held,  that  the  time  will  be  computed 
y  from  the  discovery  of  the  fraud :  Story's  Eq.  Jur.,  § 
51 ;  and  the  bill  alleges  that  this  fraud  was  not  discovered 
il  about  one  year  before  the  commencement  of  the  suit. 
e  answer  denies  this  allegation,  but  as  it  is  not  under  the 
hi  of  the  defendant,  and  is  a  fact  of  which  the  guardian  has 
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no  personal  knowledge,  the  denial  amounts  only  to  an  allega- 
tion in  pleading.  But  this  made  it  incumbent  on  the  com- 
plainants to  prove  the  allegation  if  they  claim  the  benefit  of 
the  fact ;  this  they  have  not  done. 

The  case  as  to  the  laches  must  be  considered  upon  the 
other  facts  before  the  court.  The  suit,  though  eighteen  years 
and  a  half  after  the  deed,  was  commenced  seventeen  vears 
after  the  oldest  son  was  of  age.  The  record  of  the  deeds  is  no 
presumptive  notice  of  the  fact  of  fraud,  even  to  those  of  fall 
age,  and  the  defendant,  Nathan  Drake,  was  the  guardian  of 
the  two  older  children,  which  fact  was  calculated  to  give 
them  confidence  in  the  fairness  of  his  transactions,  and  to  pnt 
the  best  construction  on  those  that  would  admit  of  differeit 
views.  The  younger  children,  who  must  act  with  them,  did 
not  all  come  of  age  until  five  years  before  the  suit,  and  the 
estate  not  being  large,  nor  the  value  over  the  price  bid  great, 
it  was  prudent  to  wait  until  all  could  proceed  in  one  suit. 
Under  these  circumstances,  the  delay  or  laches  in  this  case  are 
not  so  great  as  to  bar  the  remedy. 

The  complainants  ask  that  the  conveyance  be  set  aside  ou 
equitable  terms.     On  part  of  the  defendant  it  is  contended 
that  the  court  should  only  allow  the  excess  of  the  value  at  th^ 
time  of  the  sale,  above  the  bid  of  Cochran,  with  interest;  f^ 
was  done  in  the  case  of  Huston  v.  Qisscdy,  2  Bea^.  228,  and 
1  MoCartcr  320.     In  that  case  this  course  must  be  taken  to 
have  been  pursued  by  the  Chancellor  for  the  reason  that  i^ 
was  with  the  assent  of  the  complainants,  i\s  it  was  really  tb^ 
most  beneficial  to  them  ;  he  states  his  determination  to  niak^ 
the  reference  in  that  manner  with  the  reservation,  "unless 
the  complainants  show  cause  to  the  contrary."     He  states  tha^ 
"  the  rule  is  inflexible,  that  a  sale  made  by  an  administrator 
or  any  other  acting  in  a  fiduciary  capacity  to  himself,  or  ^ot 
his  benefit,  will  be  held  void  at  the  instance  of  the  party  pr<^ 
judiced  by  such  sale,  and  the  purchaser  regarded  in  equity  fls 
a  trustee."     And  in   Obert  v.  Obcrt,  2  Stockt.  103,  to  which 
he  there  refers,  he  said :  "  It  is  a  matter  of  right  in  the  com- 
plainant, and  not  of  discretion  in  the  court,  to  have  the  deed 
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I  out  of  his  way  and  set  aside."  These  are  perfeetly 
it  with  the  course  pureued,  if  asseiite<l  to  by  the  com- 
; ;  but  not  with  refusing  to  set  aside  the  deed  when 
iplainant  insists  upon  it.  In  that  case  it  is  pretty 
om  the  evidence,  tliat  the  property  wouUl  not  have 
$6000  at  that  time,  and,  therefore,  the  decree,  while 
Jnst  the  defendant,  was  most  beneficial  to  the  com- 
;.     The  defendant  here,  as  there,  has  been  guilty  of  a 

constructive  breach  of  trust,  and  therefore  must  be 
strict  account ;  and  the  option  in  such  case  is  always 
J  cejftui  que  frmf. 

be  decree  must  be  made  ort  equitable  terms.  The  de- 
paid  debts  of  his  intestate  to  the  amount  of  the  sum 
the  property.  He  must  be  allowed  that  sum  with  in- 
om  the  times  when  he  paid  it  out,  which,  for  the  pur- 

this  case,  must  be  assumed  to  be  the  date  of  the 

of  the  deed.  His  final  account  was  no  doubt  ad- 
n  that  basis. 

ilso  expended  moneys  in  the  improvement  of  the 
5.  He  must  be  allowed  the  additional  value  which 
provements  at  the  present  time  give  to  the  premises, 
hat  their  value  would  have  been  now  if  these  im- 
?nts  had  not  been  made.  He  is  not  to  be  allowed  the 
such  improvements ;  they  may  have  been  unwisely 
r  their  value  have  perished  or  depreciated  by  decay, 
h  allowance  must  not,  in  any  case,  exceed  the  cost  of 
iprovements,  for  the  defendant  must  make  no  profit 
liem. 

uist  account  for  all  rents  and  profits  received  from  the 
5,  or  that  might  have  been  received  by  prudent  man- 
t  and  ordinary  diligence,  including  a  fair  and  full 
ion  rent  for  the  same  when  occupied  by  him  or  his 

and  is  to  be  credited  for  taxes  actually  paid,  and  all 
^  and  usual  repaii-s. 

iet  Smith,  the  widow  of  the  inti'State,  was  entitled  to 
n  the  premises.  On  the  2d  day  of  April,  1850,  she 
il  this  right  to  Drake.     From  that  time  until  her 
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death,  Drake,  by  tliis  deed,  was  entitled  to  one-third  of  the 
income,  and  therefore,  during  tliat  period,  must  be  charged 
with  only  two-thirds  of  the  net  value  or  income  of  the  pro- 
perty. 

If  the  occupation  rent,  and  rents  received  from  the  property 
as  improval,  exceed  the  rents  that  could  have  been  received 
from  it  as  it  was  at  the  sale,  kept  in  good  repair,  any  excess 
in  the  actual  cast  of  improvements  above  their  present  value 
to  the  property  may  be  deducted  from  such  excess  of  rent> 
and  the  defendant  be  charged  with  the  balance  only ;  as  it 
is  equitable  that  expenditures  which  gave  additional  tempo- 
rary value  to  the  premises  should  be  repaid  out  of  the  addi- 
tional income  actually  received  by  means  of  them. 

Upon  jiaymcnt  of  the  amount  found  due  on  these  princi- 
ples to  the  legal  representatives  of  Nathan  Drake,  who  is 
now  dead,  the  conveyance  to  him  will  be  declared  void. 


Cool's  Executors  v.^,  Higgins  and  othei's. 

1.  Where  a  will  directs  the  executorrf  to  erect  and  maintain  a  fenC^ 
around  a  cemetery,  and  charges  all  legacies  and  expenses  directed  bv  * 
\\\Kin  lands  devised,  the  execiitors  can  maintain  a  suit  in  etjuity  againrt  ib^ 
devisees  of  the  land,  or  their  assigns,  for  the  expenses  of  erecting  ?ucr*^ 
fence.  Whether  they  can  maintain  such  suit  for  legacias  charged  on  ih^ 
land — Qu<rre. 

2.  A  sale  of  lands  made  bv  order  of  the  Chancellor,  bv  virtue  of  tb-^ 
jirovisions  of  the  act  to  authorize  the  sale  of  lan<ls  limited  over  or  in  cor»^ 
tingency,  only  conveys  the  estiites  of  persons  having  vested  or  contingeO 
estates  in  such  lands,  and  who,  by  the  statute,  are  required  to  have  noti^^ 
of  the  proceedings.     The  rights  or  liens  of  encumbrancers  who  are  n<^^ 
required  to  have  notice,  or  who  do  not  have  notice  of  the  proceedings,  st*^ 
not  affected  by  the  sale.     The  purchaser  holds  subject  to  legacies  charg^*^ 
on  the  lands. 

3.  The  Chancellor  has  no  power  to  order  mortgagees  or  otlier  encu*^^" 
brancers  to  be  paid  out  of  the  proceeils  of  such  sale.     The  act  requires  th>-^ 
the  whole  j)roceed3  shall  be  invested  at  interest,  and  directs  apecifically    *^ 
whom  the  interest  shall  be  paid.    Xo  other  disposition  can  be  made   ^f 
the  Chancellor. 
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This  cause  wtis  lieard  upon  the  separate  general  demurrer 
>f  Xathaniel  Higgins,  one  of  several  defendants,  to  the  bill 
)f  the  complainants. 

Mr,  A.  Warts f  for  demurrer. 
Mr,  G,  A.  Allen,  contra. 

The  Chancellor. 

The  bill  sets  forth  that  Leonard  C.  Cool,  who  died  in 
J61,  by  his  will,  dated  December  19th,  1860,  duly  executed 

pass  real  estate,  and  proved  and  recorded,  bequeathed  to 

illiam  Deats  §100,  and  to  David  Deats  and  to  Josiah  Deats 
O  each,  not  to  be  paid  in  ten  years ;  that  he  directed  his 
^cutors  to  erect  and  keep  in  repair  an  iron  fence  around  a 
*toin  cemetery  lot,  and  directed  that  if  his  widow  should 
irry  again,  she  should  be  paid  an  annuity  of  §50  for  fifteen 
^1^ ;  and  that  the  will  "  charged  his  estate  with  the  pay- 
-'^t  of  the  legacies,  expenses,  and  whatever  may  be  neces- 
*y  for  carrying  out  the  will." 

The  bill  further  states  that  the  pci'sonal  estate  of  the  testa- 
'^  Was  consiuned  by.  the  payment  of  his  debts  and  tcstamen- 
T  expenses,  except  a  balance  of  $20,  ascertained  by  the 
^^lement  of  the  final  account  of  the  executors  by  the  proper 
^phans  Court ;  that  the  legacies  were  all  unpaid,  and  that 
^  executors  needed  §500  to  erect  the  cemetery  fence  as 
^'^ted  by  the  will ;  and  that  the  personal  estate  being  ex- 
^^*sted,  there  was  no  funds  in  their  hands,  except  the  residue 

§20,  for  these  purposes. 

The  bill  further  states  that  the  testator,  by  liLs  will,  gave 
^  his  real  and  personal  estate,  subject  to  the  charges  in  his 
W,  to  his  two  daughters  for  their  respective  lives,  and  the 
^i^e  of  each,  after  her  death,  to  her  issue ;  and  if  one  should 
^  without  issue,  and  the  other  leave  issue,  then  all  to  such 
^e  afi«r  the  death  of  the  survivor ;  and  if  both  should  die 
^Hout  issue,  then  the  whole  to  go  to  testator's  brother  and 
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The  bill  further  sets  forth  a  deed  dated  March  28th,  1868, 
executed  under  the  direction  of  this  court  by  one  of  its  special 
masters,  to  the  defendant,  Natlianiel  Higgins.     In  this  deed 
it  is  recited  that  this  court,  upon  the  i>etition  of  Anna  Me^ 
riam,  (who  must  be  taken  for  one  of  the  daughters  and  lega- 
tees of  the  testator,)  and  proceedings  had  under  the  act  for 
the  sale  of  lands  limited  over  to  infants  or  in  contingencr, 
ordered  these  lands  to  be  sold  in  fee ;  that  the  special  master 
made  such  sale  to  Higgins,  and  this  had  been  confirmed  bv 
the  court,  which  had  also  ordered  the  conveyance  to  be  exe— 
cutcd.     To  these  proceedings,  as  appears  by  the  order  recitedL 
and  by  a  specific  allegation  in  the  bill,  neither  the  complain- 
ants nor  legatees  were  made  parties,  nor  had  they  any  notict? 
of  the  proceedings. 

The  bill  is  filed  against  Higgins,  the  purchaser,  the  two 
daughters  of  the  testator  and  their  husbands,  and  some  other 
parties  whose  interest  does  not  appear,  and  prays  that  the 
legacies  and  amount  required  for  the  cemetery  fence  maylx^ 
declared  a  lien  on  the  lands,  and  that  Higgins  and  the  other 
defendants,  or  some  of  them,  may  be  decree<l  to  pay  the  same, 
and  that  the  same  may  be  ordered  to  be  paid  out  of  the  prO' 
ceeds  of  the  sale  of  the  lands,  invested  under  the  order  of  tlu--^ 
court,  and  for  other  equitable  relief. 

The  first  ground  taken  in  support  of  the  demurrer  is,  tliat 
the  complainants,  as  executors,  have  no  right  to  bring  suit  fo^ 
the  legacies  or  the  money  required  for  the  cemetery  fence. 

"Whatever  may  be  the  rule  as  to  the  legacies  which  are  An^ 
to  the  respective  legatees,  and  not  to  the  executors,  who  ar^' 
not  liable  for  the  same,  except  to  the  amoimt  of  the  persona^ 
estate  in  their  hands,  yet  as  they  are  specially  directed  by  tli«^ 
will  to  erect  a  fence  aromid  the  cemetery  lot,  and  no  one  elr=*^ 
is  either  rec[uired  or  authorized  to  do  it,  and  the  amoiio* 
required  for  it  being  clearly  charged  upon  the  land,  the  sai^ 
for  it  is  rightly  brought  by  the  executors.     As  the  demurrer 
is  to  the  whole  bill,  if  the  bill  is  right  in  any  particular,  tl^^ 
demurrer  must  be  overruled  as  too  broad,  and  it  is  therefo^ 
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jsarv  to  determine  whether  the  executors  can  main- 
juit  for  tlie  legacies. 

cond  ground  taken  to  sustain  the  demurrer  of  Hig- 
bat  neither  he  nor  the  land  is  liable  for  these  claims 
m  it  in  the  will ;  that  the  land  was  sold  by  order  of 
;  on  proceedings  under  the  act  for  the  sale  of  lands  lim- 
;  that  the  act  authorizes  the  Chancellor  to  direct  the 
e  sold  in  fee,  and  that  it  was  so  directed.  A  sale  of 
mple  of  the  lands,  free  from  the  limitations,  is  what 
ed  to  be  effected  by  this  act,  and  is  all  that  is  de- 
A  sale  of  the  fee  does  not  include,  in  the  term  itself, 
ee  from  encimibrances,  but  only  the  nature  of  the 
distinguisheil  from  a  life  estate,  a  remainder,  a  fee 
ly  estate  \ei^  than  a  fee  simple.  Land  is  frequently 
jc  simple  subject  to  encumbrances,  and  this  mode  of 
n  is  common  among  conveyancers  and  in  legal  pro- 
and  involves  no  contradiction  or  inconsistency.  The 
;  framed  for  avoiding  liens  or  encumbrances.  It  re- 
►  process.  Xo  notice  is  to  be  given,  except  to  such 
s  are  entitled  to  vested  or  prospective  estates  in  the 
No  provision  is  made  for  notice  to  encumbrancers 
aimants.  The  proceeding  can  l)e  by  petition  only, 
by  bill,  and  no  subpoena  or  other  process  can  be 
The  act  directs  the  purchase  money  to  be  invested, 
interest  paid  to  the  tenants  of  the  particular  estates 
land  would  have  vested  in  some  one  in  fee,  and  then 
3ipal,  or  the  proper  share  of  it,  to  be  paid  to  such 
I  think  that  the  onlv  intention  and  effect  of  this  act 
the  land  free  from  limitations,  and  not  to  disturb 
ious  encumbmnces  or  liens  upon  it,  not  legal  estates 
lid. 

?t  authorizes  the  Chancellor,  when  justice  requires  it, 
that  part  of  the  interest  only  shall  be  paid  to  the 
the  particular  estate,  and  the  residue  to  accumulate 
encfit  of  the  tenant  in  remainder.  In  this  case  the 
:o  pay  only  part  of  the  income  to  the  life  tenant.  It 
ded  that  the  surplus  may  he  or  was  intended  for  the 
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payment  of  these  liens.  The  order  has  not  been  set  out,  but 
I  must  presume  it  was  not  for  this  purpose,  because  thatb 
not  warranted  by  the  act. 

When  this  act  was  drawn  and  presented  to  the  legislature 
great  doubts  were  had  of  the  constitutional  power  of  the  1^ 
lature  to  authorize  the  sale  of  the  estate  of  a  remainder-man 
if  such  sale  ^vas  intended  for  the  benefit  of  the  particular 
tenant  at  tlie  expense  of  the  remainder-man.     It  is  clear  that 
the  legislature,  not  having  power  to  give  the  property  ofoufc 
man  to  another,  could  not  enact  that  in  such  case  the  title  oC* 
the  remainder-man  should  vest  in  the  life  tenant,  nor  burdom 
the  remainder  with  the  debts  or  expenses  of  the  life  tenant- 
Ordering  a  sale  of  lands  from  which  a  life  tenant,  who  is  only 
entitled  to  the  use  or  income,  can  receive  but  little,  and  giving 
him  a  largely  increased  annuity  by  interest  double  the  income^, 
would  benefit  him  at  the  expense  of  the  remainder-man,  wh 
is  entitled  to  the  lands  with  the  natural  increase  in  value 
the  termination  of  the  preceding  estate.     This  seemed  the  ex- 
ercise of  the  same  power  as  conveying  the  remainder  to  tli.^ 
life  tenant,  and  subject  to  the  same  objections.     The  act  only 
authorizes  the  sale  where  it  will  promote  the  interest  of  th^ 
owners  of  the  particular  and  future  estates,  and  when  it  would 
be  the  interest  of  any  one  who  might  own  the  lands  in  fee  to 
sell.     This  limitation  of  the  power  protects  the  tenant  in  re^ 
mainder.     If  it  will  injure  his  interest  the  sale  must  not  b^ 
directed.     In  many  cases,  especially  where  lands  are  in  or  nes%^ 
growing  cities,  this  would  make  the  act  of  no  avail,  except 
for  the  provision  in  the  sixth  section,  which  provides,  th^^ 
the  Chancellor,  by  accumulating  i>art  of  the  income  for  tU^ 
remainder-man,  may  recompense  him  for  the  loss  of  increas* 
in  value.     If  this  i>ower  is  wisely  exercised,  it  will  preventable 
injury  to  the  remainder-man  in  cases  where  it  would  be  tl>6 
interest  of  the  owner  of  the  fee  to  sell. 

AVhether  the  scruples  of  the  draftsman  of  the  act  were  w^^ 
founded  or  not,  such  are  its  provisions ;  and  the  jmrt  of  tl^^ 
income  directed  to  be  accumulated  cannot  be  used  to  pay  *?*^" 
cumbrances.     If  any  part  has  been  used  for  such  purpose  ^ 
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asserted  at  tlie  argument,  such  use  is  unlawful  and  should  be 
made  no  further.  This  fund  is  the  property  of  the  remainder- 
man, under  protection  of  this  court. 

The  decree  to    sell  in  such  case  operates,  like  all  other 
decrees  or  judgments  of  this  or  any  other  court,  only  upon  the 
rights  of  the  parties  to  the  suit,  or  where  a  proceeding  is  in 
^^tn  as  this  is,  upon  the  property,  so  far  as  authorized  by  law 
^f  Air.  Higgins  was  ignorant  with  regard  to  his  rights  he 
^Qst,  like  other   purchasers  who   purchase  at  a  sale  by  a 
sheriff,  or  order  of  any  court,  who  often  suppose  that  they 
^^T    free  from  all  encumbrances,  take  the  property  subject  to 
^11  l>Te-existing  liens  and  encumbrances. 

The  demurrer  must  be  overruled. 


MiNGUS  v8.  Condit. 

'^  purchaser  of  landr)  from  a  grantee  whose  deed  is  void  against  the 
''^^Itors  of  his  grantor  by  the  statute  of  frauds,  will  not  be  protected  by 
^^  l^royisions  of  the  sixth  section  in  favor  of  bona  fide  purchasers  for  valu- 
*"*^  consideration,  unless  he  haa  parted  with  something  of  value  in  the 
P^**ohase.  A  conveyance  or  mortgage  for  a  pre-existing  debt,  without 
P^^^lng  with  some  security,  is  not  for  a  valuable  consideration  within  the 
P'^visions  of  that  section. 


-Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 
Mr,  Hayes  and  Mr,  McCarteVy  for  complainant. 
Mr,  Runyoriy  for  defendant. 

The  Chancellor. 

In  March,  1865,  lands  in  Newark,  the  premises  in  ques- 
tion in  this  suit,  were  conveyed  in  fee  to  Nathan  Mingus, 
Subject  to  a  previous  mortgage  to  the  executors  of  H.  C. 
^ones,  for  $3000,  which  Mingus  assumed  to  pay.  On  the 
^4th  day  of  May,  1866,  Mingus  being  in  failing  circum- 
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Stances,  for  the  purpose  of  delaying  and  defrauding  liis  credi- 
tors, by  deeil  of  that  date  conveyed  tliese  lands  to  his  mother, 
Margaret  ]Mingus.     This  deed  was  left  by  Nathan  on  the 
same  dav  at  the  office  of  the  clerk  of  Essex  countv,  and  dulv 
recorded.     JIargarget  Mingus  did  not  know  of  the  execution 
of  the  deed  until  after  it  was  recorded,  when  Nathan  brought 
it  home  and  threw  it  in  a  closet  in  her  house,  in  which  he^=r 
lived  with   her  as  one  of  her  familv.     It  was  not  shown 
handed  to  her ;  she  never  ])aid  the  c*onsideration  mentionee 
of  ?o200,  or  any  consideration  whatever ;  nor  does  anv  ac^"* 
of  hers  ai)pe{U'  which  cjui  be  construed  into  an  acceptance  o- :rf 
the  deed,  until  the  execution  of  a  mortgage  of  the  premise*:^ 
by  her  to  James  W.  Tichenor,  on  the  1st  day  of  September"^ 
1800. 

The  complainant,  AVilliam  T.  Mingus,  a  son  of  Margaret 
and  brother  of  Nathan,  living  in  the  siinie  house  withtheWr 
on  the  19th  day  of  July,  18G6,  obtained  a  judgment  agains^t 
Nathan  in  the  Circuit  Court  of  Essex  county  for  ?2819.34, 
by  confession.  Upon  an  execution  issued  on  this  judgmeat 
the  premises  were,  by  the  sheriff  of  Essex  county,  sold  and 
conveyed  to  the  complainant  on  the  4th  day  of  October, 
1867.     Under  this  he  claimed  and  kept  possession. 

Jones'  executors  filed  a  bill  to  foreclose  their  mortgag^^? 
making  J.  AV.  Tichenor  a  defendant,  but  not  making  William 
T.  Mingus  a  defendant.  A  decree  fi^r  foreclosure  and  sal^ 
was  had  in  that  suit,  and  a  sale  was  had  under  the  decree*, 
October  18th,  18G7.  The  premises  were  sold  to  the  de- 
fendant, Daniel  Condit,  for  §3700,  and  a  deed  was  executed 
to  him  bv  the  sheriff. 

In  the  presence  of  Condit  at  the  time  of  the  sale,  the  com- 
plainant gave  notice  that  he  claimed  title  as  against  all  but 
Jones'  executors,  by  virtue  of  the  deed  of  the  sheriff  to  him ; 
that  the  deed  to  Margaret  ilingus  was  fraudulent  and  void, 
and  that  Tichenor  knew  it  when  he  received  his  mortgage; 
and  that  he,  AVilliam,  would  claim  the  right  to  redeem  tiic 
lands  by  paying  off  the  Jones  mortgage  and  costs  of  fore- 
closure. 
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lortjrage  to  Ticlienor  was  given  to  secure  the  bond 
an  for  S3500,  given  in  part  payment  of  a  debt  of 
vhieli  he  owed  to  Ticlienor.  This  was  the  onlv  con- 
•n.  Xotliing  was  paid  at  the  time,  and  no  security 
in  up  or  surrendered. 

:;onvevance  to  iIaro:aret  ^Miufrus  is  as  to  her  clearly 
against  the  complainant,  and  all  other  creilitors  of 

Mingus.  The  question  is  whether  tlie  mortgage  by 
riehenor  is  not  within  the  protection  of  the  sixth 
)f  the  statute  of  frauds.  There  is  not  sufficient  evi- 
)  show  tliat  Tichenor  knew  of  the  fraud  in  the  con- 

of  Nathan  to  his  mother ;  the  allegations  of  the  bill 
•espect  arc  not  sustained.  He  must  be  considered  as 
agee  in  good  faith.  The  only  question  is  whether  a 
xi  taken  as  this  was  to  secure  a  precedent  debt,  without 
up  any  security,  is  upon  good  consideration  within 
[it  and  object  of  that  section. 

section  has  been  construed  its  if  intended  to  protect  only 
la  fide  purchasers  as  would  have  been  injured  by  the 
t  provisions  of  the  second  and  third  sections,  and  only 

would  otherwise  have  been  injureil.  And  it  has, 
e,  been  held  that  a  deed  or  mortgage  to  a  bona  fide 
er  or  mortgagee  for  which  the  only  consideration  is 
nent  of  a  previous  debt,  is  not  within  the  protection 
section.  Such  purchaser  or  mortgagee  would  be  left 
ime  situation  as  before. 

is  the  doctrine  held  in  Hoot  v.  French,  13  Wend, 
[ortie  V.   Godfrey,  3  Story  389 ;  Dickerson  v.  Tilllnr/- 

Paif/c  215;    Padgett  v.  Lawrence,  10  Paige  170; 
r.  HuW,  20  Barb,  o-iO ;  Manhattan  Co.  v.  Evoison, 
•  457. 
le   case  of  Allaire  v.  llartshorne,   1  Zab.   665,  the 

of  the  court  declaring  that  as  to  negotiable  commer- 
►er,  a  pre-existing  debt  is  a  sufficient  coasideration  to 
ic  endorsee  a  holder  for  valuable  consideration,  states 
J  rule  of  equity  regulating  the  transfer  of  property  is 
)urchascr  who  has  obtained  title  as  a  mere  security  for 
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or  payment  of  a  pre-existiug  debt,  without  |)arting  with  any- 
thing of  vahie,  is  not  entitled  to  the  eharaeter  of  a  bona  fidt 
purchaser  for  vahie.  I  feel  constrained  to  consider  this  as 
the  law  of  this  state. 

The  mortgage  to  Tichenor  is,  therefore,  void  as  against  the 
complainant,  and  the  title  purchase<l  by  Condit  at  the  fore- 
closure sale  is  affected  by  all  the  ec[uities  existing  in  favor  of 
the  complainant.  That  equity  consists  in  the  right  to  redeem 
the  premises  by  paying  to  the  defendant  the  full  amount  of 
principal,  interest,  and  costs  due  to  the  complainants  in  the 
foreclosure  suit,  and  upon  such  ])ayment  to  have  a  con- 
veyance of  the  property  from  Condit  to  him. 


Drxox  ix  Dixon. 


A  conveyance  made  l>y  a  hnsband  to  a  trustee  for  tlie  ut^e  of  his  wife,  on 
the  excciition  of  articles  of  separation  })etween  them,  will  not  be  set  aside 
on  account  of  the  .subse<inent  adultery  of  the  wife  while  living  separate 
from  him. 


On  rule  to  show  cause  why  an  injunction  should  not  issue. 

Mr,  Ransom,  for  complainant. 
Mr,  DixoUy  for  defendants. 

The  Ciiaxc'ellor. 

The  bill  filed  is  to  set  aside  a  convevance  made  to  J- 
Dixon,  Jr.,  as  trustee  for  Annie  Dixon,  the  complainant? 
wife.  The  convevance  was  of  the  undivided  half  ofaliou?e 
and  lot,  and  was  given  in  settlement  of  a  suit  in  this  court  by 
Mrs.  Dixon  against  her  husband,  for  maintenance.  The 
reason  urged  for  setting  aside  this  conveyance  is,  that  she  W 
been,  l>efore  that  conveyance,  guilty  of  adultery,  and  that  thi» 
was  concealed  from  her  husband ;  and  that  she  since  has  been 
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living  iu  adultery  in  the  state  of  New  York,  in  which  state 
he  since. obtained  a  divorce  from  her  on  that  ground.  The 
deed  w^as  made  ami  dated  (m  the  3d  day  of  August,  1869. 
The  (complainant  filed  a  bill  to  set  aside  that  deed  on  grounds 
entirely  different,  which,  on  the  hearing,  was  dismissed.  This 
bill  purparts  to  be  a  bill  of  review,  and  if  not  properly  filed  as 
a  bill  of  review,  it  can  be  maintained  its  an  original  bill  on  the 
grounds  alleged,  which  did  not  and  could  not  come  in  con- 
troversy on  the  first  suit. 

After  the  decree  in  that  suit  the  trustee  filed  a  bill  for  par- 
tition, and  in  the  partitioii  suit  the  property  not  being  divisi- 
ble, was  ordered  to  be  sold.  Under  that  order  it  was  adver- 
tised for  sale,  and  the  injunction  now  applied  for  is  to  restrain 
that  sale  until  the  determination  of  this  suit. 

The  allegiitions  of  the  bill  as  to  adultery  before  the  settle- 
ment and  conveyance,  are  not  sustained  by  the  affidavits 
.  annexed  to  it,  or  in  any  other  way.  And  the  defendant, 
Annie  Dixon,  produced  on  the  argument  her  own  affidavit 
and  that  of  the  co-adultcrer,  denying  most  [)ositively  any  adul- 
tery before  the  date  of  these  conveyances ;  these  may  be  taken 
as  an  implic^l  admission  of  it  after  that  time.  But  a  deed 
or  settlement  of  this  kind,  if  good  at  its  execution  and  de- 
livery, will  not  be  set  aside  for  adultery  or  any  misconduct  of 
the  wife  afterwards.  Sidnci/  v.  Sidnci/,  3  P.  W.  269 ;  Jce  v. 
T/nu'low,  2  B,  &  C.  547  ;  FUdd  v.  tierres,  4  B.  &  P.  121 ; 
Baynohi  v.  Batlci/,  8  Buir/,  255 ;  Babcock  v.  Smith,  22  Pick. 
Gl ;  Scac/rair  v.  Secz/ravcy  13  Ves.  439 ;  Forrest  v.  Forrcat,  9 
Abh.  Pr.  Ilep.  289. 

It  is  not  necessary  to  determine  whether  acts  of  adultery 
prior  to  the  settlement,  would  be  good  reason  to  set  it  aside; 
none  such  are  in  any  way  proved,  or  attempted  to  be  proved. 
And  an  injunction  is  not  grantc^l  upon  the  mere  allegation 
in  the  bill  of  the  facts  necessarv  to  sustain  it ;  there  must  be 
satisfactory  proof. 

The  rule  to  show  cause  must  be  discharged,  with  costs. 

Voi^.  VIII.  X 
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Mechanics  Mutual  Loan  AssocriATiON  vs.  Albertsox 

and  others. 

1.  The  filing  the  written  contract  i>rovi(le<l  for  by  the  second  section  of 
tlie  mechanicH*  lien  law,  only  protects  the  building  from  liens  for  work  or 
materials  furnislied  to  the  contractor.  If  the  owner  orders  materials  or 
employs  mechanics  on  his  own  account,  a  lien  attaches  for  the  same. 

"2.  The  mechanics'  lien  law  was  not  intended  to  protect  purchasers  or 
mortgagees,  but  mechanics  and  material-men  only.  Many  of  its  proviMoiu 
are  necessarily,  to  effect  its  object,  opiwsed  to  the  policy  of  the  registry 
acts  of  this  state,  and  make  it  im]K>ssible  for  a  mortgagee  or  purchaser,  st 
certain  times,  to  ascertain  what  encumbrances  exist.  The  express  provi- 
sions of  this  act  cannot  be  construeil  against  the  plain  meaning  of  the 
wor<ls,  so  as  to  carry  out  the  policy  and  intention  of  the  registry  acts. 


These  two  causes  were  argued  together,  upon  the  pleadings 
and  proofs,  tlie  (piestions  and  the  facts  ui)on  winch  thev  de- 
pend being  the  same  in  both  causes. 

Mr.  Shrar  and  3L\  J,  WihoUj  for  complainants. 
Jfr.  E,  T,  Grroij  for  Fisli  and  (ireen. 
J//-.  Ilolfj  fi)r  McPherson  and  others. 

The  Ciiancellou. 

The  claims  of  tlie  defendants  upon  the  property  in  the 
mortgages  of  the  cc^nplainants,  wliich  they  seek  to  foreclose, 
are  claims  under  the  mechanics'  lien  law.  The  question 
arises  upon  tlie  effect  of  filing  a  building  contract  under  the 
provisions  of  tlie  second  section  of  that  law. 

Albertson,  the  mortgagor,  by  a  written  contract  made  with 
John  Farrel  on  the  2(jth  day  of  January,  1871,  and  filed  in 
the  office  of  the  clerk  of  Mercer  county  on  the  same  day> 
employed  and  contracted  witli  Farrel  to  build  eight  hou:5C* 
on  eight  adjoining  lots  of  Albertson,  in  the  city  of  Trenton* 
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In  this  contract  he  agreed  to  provide,  at  his  own  expense,  all 
the  materials  for  these  buildings,  and  to  deliver  them,  com- 
pletely finished,  by  the  25th  of  March  then  next. 

When  he  began  to  execute  the  contract,  Farrel  had  neither 
money  nor  credit  to  procure  the  materials,  and,  at  his  request, 
Albertson  went  to  the  defendants,  material-men  in  Trenton, 
and  directed  them  to  furnish  the  materials  on  his  account. 
They  did  so  furnish  them  on  the  credit  of  Albertson,  and 
chargeil  the  same  to  him. 

Albertson  being  a  member  of  the  association  of  each  of  the 
complainants,  applied  to  each  for  a  loan  of  $1600  on  four  of 
these  houses  and  lots,  and  executed  a  separate  mortgage  to 
each,  dated  June  26th,  1871,  to  secure  the  loan  of  $1600. 
The  four  lots  in  each  mortgage  were  different  from  those  in 
the  other  mortgage. 

The  complainants  and  their  solicitor,  at  the  making  of  the 
loan,  knew  of  the  contract,  and  that  it  was  filed,  and  knew 
that  Farrel  erected  the  bilildings,  and  supposed  that  he  fur- 
nished tlie  materials,  and  that  there  could  be  no  lien  on  them 
for  any  work  or  materials  provided  for  in  the  contract  on  file. 
The  defendants  claim  that  Albertson,  as  the  owner  of  the 
land,  had  the  right  to  purchase  on  his  o^vn  credit,  materials 
for  buildings  on  them,  and  that  the  land  was  subject  to  a  lien 
for  these,  without  regard  to  any  contract. 

The  second  section  of  the  lien  law  provides  tliat  when  a 
building  is  erected  by  contract  in  writing,  the  building  and 
land  shall  be  liable  to  the  contractor  alone  for  materials  fur- 
nished in  pursuance  of  said  contract,  provided  the  contract  be 
filed  before  the  materials  are  furnished.     In  this  case  the 
contract  was  filed  before  the  materials  were  furnished,  except, 
perhaps,  a  very  small  part  of  them. 

But  the  materials  were  not  furnished  pursuant  to  the  con- 
tract. Tliat  reciuired  Farrel  to  furnish  them.  They  were 
furnished  by  Albertson.  It  is  clear  that  the  object  of  the 
provision  in  question  was  to  protect  the  o>vner,  who,  by  filing 
Jiis  contract,  was  freed  from  all  claims  by  mechanics  or  mate- 
rial-men^ and  could  thus  safely  make  his  payments  according 
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to  contract.  Mechanics  and  material-men  must  take  notice 
of  su(!h  filing,  and  that  by  it  they  are  deprived  of  their  lien 
on  the  building,  and  must  see  to  it  that  the  contractor  pays  or 
secures  his  indebtedness  to  them.  The  object  of  it  was  not  to 
seizure  a  mortgagee  or  purchaser,  and  its  construction  cannot 
be  guided  by  such  supposed  intention.  If  its  provisions,  by 
their  proper  and  natural  meaning,  have  that  effect,  the  mort- 
gagee and  purchaser  are  entitled  to  the  benefit  of  it,  because 
they  must  be  held  to  have  acted  on  the  faith  of  such  provision. 

There  is  nothing  here  that  requires  a  construction  different 
from  the  proper  and  usual  meaning  of  the  words  of  the  act. 
They  only  protect  it  from  a  lien  for  materials  furnished  in 
pursuance  of  the  contract.  When  the  contractor  furnishes 
such  materials,  and  the  owner  pays  him  for  them,  it  is  right 
that  the  owner  and  the  building  should  be  free.  When  the 
contractor  does  not  furnish  them,  but  a  stranger  does,  it  is  not 
right  or  etpiitable  that  the  building  should  l)e  freed  from  the 
lien  of  the  material-men.  It  would  be  against  the  policy  of 
the  act,  as  well  as  the  object  and  intention  of  this  section.  If 
no  effect  is  given  to  the  words  "  in  pursuance  of  the  contract," 
then  the  section  would  make  the  building  liable  to  the  con- 
tractor for  the  materials  furnished  by  another,  on  the  credit  of 
the  owner.  The  construction  which  gives  effect  to  the  wont 
of  the  section  in  their  usual  import,  rejecting  none,  comports 
best  with  the  object  of  the  act  and  of  this  section,  and  is  not 
inconsistent  with  any  other  i)rovision. 

The  counsel  of  the  complainants  chiefly  urge  that  such  con- 
struction would  be  unjust  to  mortgagees  and  purchasers,  who 
rely  on  the  recording  of  the  contract,  and  cannot  be  expected 
to  in(piire  whether  the  buildings  erected  were  erected  accord- 
ing to  the  filed  contract,  or  by  a  new  arrangement,  in  disre- 
gard of  it. 

This  act  was  not  intended  for  the  protection  of  mortgagees 
or  [)urchasers  as  a  part  of  the  system  of  the  registry  law,  '=^> 
long  part  of  the  sttite  policy,  but,  in  utter  disr^rd  of  i^i 
makes  lands  liable  for  debts  which  need  not  be  registered  for 
a  year  after  contracted,  without  any  possibility  of  a  purchaser 
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or  mortgagee  finding  out  with  certainty  whether  there  are 
such  claims.  The  mechanics  and  material-men  could  not  be 
efficiently  protected  without  some  risk  to  the  mortgagee  and 
purchaser,  and  the  legislature,  when  one  must  suffer,  have 
chosen  to  protect  the  former  at  the  exj)ense  of  the  capitalist. 
It  has,  in  this  case,  thrown  the  burden  of  inquiring  whether 
the  work  is  done  or  materials  furnished  in  pursuance  of  the 
contract  upon  the  mortgagee  or  purchaser,  as  in  the  other  case 
it  has  required  the  mechanic  and  material-man  to  ascertain 
whether  a  contract  is  filed  before  each  day's  work  is  done  and 
each  load  of  material  delivered. 

A  wiser  and  more  just  law  than  the  mechanics'  lien  law 
can  be  imaginal,  even  if  its  enactment  coidd  not  be  procured. 
But  it  is  the  duty  of  the  court  to  administer  the  law  as  it 
exists,  and  to  construe  it  as  its  intention  is  shown  by  its  pro- 
visions. 

In  these  cases  the  claims  of  the  defendants  for  materials 
must  be  paid  before  the  amounts  due  to  the  complainants  on 
their  mortgages. 


Havens  vs.  Thompson  and  Allen. 

1.  An  advancement  in  monev,  made  bv  a  father  in  his  lifetime  to  one 
of  his  BonSy  cannot  have  any  effect  upon  the  share  of  the  real  estate  of  the 
father,  which,  at  his  deatli,  descends  to  the  son.  Only  advancements  or 
settlements  in  land  can  have  such  effect. 

2.  Whether  an  agreement  by  parol,  or  in  writing  without  seal,  by  a  son 
with  his  father,  on  receiving  an  advancement  in  money,  that  it  shall  be 
in  full  of  the  son's  share  of  the  father's  real  estate  at  his  death,  can  have 
any  effect. — Qwxre. 


On  motion  to  dissolve  injunction. 

J/r.  McLean  J  for  motion. 

Mr.  W.  H.  Vredeiiburgh,  contra. 
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The  CnANCELLOR. 

Daniel  Havens,  the  father  of  the  complainants,  died  intes- 
tate on  the  3d  day  of  April,  1871,  seized  of  a  farm  in  Mon- 
mouth county.  He  had,  in  his  life,  made  advances  to  Lis 
son,  Benjamin  L.  Havens,  in  money,  and  on  the  7th  of  Jan- 
uary, 1867,  advanced  him  the  further  sum  of  $600,  upon  an 
agreement  that  it  was  to  be  in  full  of  all  the  share  of  Benja- 
min in  his  farm,  after  his  decease,  and  that  he  was  to  have  no 
other  portion  therein  after  his  father's  death ;  and  Benjamin, 
upon  the  payment  of  the  IJ600,  gave  and  signed  a  receipt  in 
these  words:  "January  7th,  1867.  Received  of  Daniel 
Havens  the  sum  of  six  hundred  dollars,  in  lieu  of  dowry." 

On  the  8th  of  May,  1871,  the  defendant,  Thompson,  sued 
out  a  writ  of  foreign  attachment  from  the  Court  of  Common 
Pleas  of  Monmouth  county,  against  the  estate  of  Benjamin, 
who  had  removed  out  of  the  state,  and  was  residing  in  ilis- 
souri.  Under  this  writ,  the  interest  of  Benjamin  in  his 
father's  farm  was  attached  bv  the  slierilf  l)cfore  the  25th 
of  that  month,  and  such  proceedings  were  had  that  judg- 
ment was  entered  in  favor  of  Thompson  against  Benjamin. 
And  thereupon,  the  defendant  Allen,  who  had  been  appointed 
auditor  by  order  of  the  court,  advertised  the  estate  of  Benja- 
min in  his  father's  farm  for  sale. 

On  the  20th  of  October,  1871,  after  the  issue  and  execu- 
tion of  tlie  attachment,  Benjamin  conveyed  and  released  hb 
interest  in  the  farm  to  the  comi)lainants,  two  of  the  sous  of 
'Daniel  Havens. 

The  complainants  file  their  bill  under  the  act  of  1870,  to 
comi)el  the  determination  of  claims  to  real  estate  and  to  quiet 
title.  The  object  of  tlie  suit  is  to  have  an  adjudication  that  will 
settle  tlie  validity  of  the  claim  inuler  the  attachment,  and  the 
object  of  the  injunction  is  to  prevent  a  sale  until  the  title  i^ 
thus  settled.  If  it  is  clear  that  the  claim  of  the  defendants 
is  a  legal  and  just  lien  upon  the  estate,  the  injunction  should 
not  be  retained,  or  the  defendants  further  delaved  in  their 
remedy. 
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The  complainants  contend,  first,  that  the  advancements 
made  by  the  father  of  Benjamin  will,  under  the  first  section 
of  the  act  of  descents,  cut  him  off  from  any  part  of  the  real 
estate  of  his  father,  unless  it  positively  appears  that  the  ad- 
vancements were  not  ec^ual  to  his  share ;  and  secondly,  the 
agreement  at  the  time  of  the  advancement  of  §600,  on  Jan- 
uaiy  7th,  1867,  and  the  receipt  then  ^iven,  will  prevent  Ben- 
jamin from  inheriting  any  of  the  real  t^tate,  and  so  prevent 
the  defendants  having  any  lien  by  the  attachment. 

The  act  of  descents  oi\ly  bars  a  child  from  inheriting  when 
the  advancement  is  made  in  land :  it  has  no  reference  to  anv 
advancements  in  money,  or  in  any  other  way  than  by  real 
estate.  There  is  no  authority  or  decision  for  extending  this 
provision  beyond  the  clear  meaning  of  its  words.  The  thir- 
teenth section  of  the  act  concerning  executors  and  adminis- 
trators, which  is  substantially  the  same  as  the  English  statute 
of  distributions,  makes  provision  ibr  the  deduction  from  the 
distributive  shares  of  each  child  of  any  land  or  estate,  by  set- 
tlement or  any  advancements,  clearly  including  lx)th  lands 
and  money. 

The  provision  in  the  act  of  descents  for  advances  was  an 
innovation  u|>on  the  law  of  England.  It  could  have  no  place 
there  except  between  co]>arceners,  and  lands  held  in  gavel 
kind ;  all  else  went  to  the  eldest  son.  And  in  introducing  the 
principle  into  the  legislation  of  this  state,  the  more  general 
and  just  provisions  of  the  statute  of  distributions  were  disre- 
garded ;  whether  puri)osely  or  by  inattention,  the  result  is  the 
(same.  The  courts  cannot  supply  the  omission  or  the  designeil 
unfairness  of  the  legislation. 

The  effect  of  the  agreement,  on  the  payment  of  the  last 
advance  of  §600,  and  of  the  receipt  then  given,  presents  a 
different  question.  It  is  certainly  just  and  right  that  effect 
should  be  given  to  such  agreement.  If  the  father  advanced 
to  his  son  what  was  agreed  upon,  and  iK^lieved  to  be  his  full 
share  of  the  inheritance  upon  such  agreement,  and  dieil  intes- 
tate, in  full  faith  that  the  agreement  and  receipt  would  shut 
out  a  son  who  had  received  his  full  share,  from  claiming 
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more  at  his  death,  it  would  be  great  injustice  to  the  other 
children  to  allow  Benjamin  or  his  creditors  to  i)articii)ate  in 
the  estate  left  bv  him. 

The  question,  whether  this  should  prevent  Benjamin  from 
inheriting  under  the  act  of  descents,  is  one  ])eculiarly  proper 
to  l)e  decided  bv  the  courts  of  law.     It  hits  never  been  raised 

ftr 

or  decided  in  this  state.     The  only  authorities  I  iind  on  the 
subjec^t  arc  in  ^lassachusetts,  in  QitnrleH  v.  Qiuirla^y  4  iLm, 
(380,  and  in  Kcnnci/  v.  Tucker y  8  3Iass,  143.    It  was  lield  thatr 
a  release  executed  by  a  son  to  a  fath(»r,  on  an  advancement  br- 
him,  from  all  further  claims  on  his  estate  after  his  death,  war^ 
sufficient  to  bar  the  son  after  the  death  of  the  father,  intestate  ; 
and  in  one  of  the  cases,  where  the  son  died  before^  the  father, 
was  held  sufficient  to  bar  his  children,  who  were  the  direct 
heii's,  and  had  executed  no  release. 

In  those  casas  the  releases  were  instruments  under  seal,  and 
expressly  released  the  estati*  and  the  heirs  of  the  father ;  but 
as  there  wiis  no  estate  or  right  to  pass  by  the  release,  or  upon 
which  it  could  operate,  the  only  eifect  to  be  given  to  these 
instruments,  was  that  of  agreements  upon  fair  c^onsideration. 
They  could  have  no  tcn^'huictil  eflect  as  (jonveyances  to  ]>aN 
the  estate.  And  by  way  of  estoppel  in  pais  they  have  no  more 
foixx*  than  the  parol  agreement  and  receij)t  in  this  case,  which 
were  intended  to  induce,  and  did  induce,  the  testator  to  rely 
upon  them  to  effect  a  just  division  of  his  estate  without 
making  a  will. 

But  this  case  diilei*s  from  the  ciiscs  in  Massachusetts,  in  the 
circumstance  that  in  them,  the  intent  and  agreement  was  fully 
expressed  in  the  releases,  writings  signed  and  under  seal- 
There  c*ould  1x3  little  danger  of  fraud  by  ])erjur}^,  which  the 
statute  of  frau<ls  in  all  cases  of  title  to  lands,  and  the  statute 
of  wills  providing  against  parol  proof  of  the  intentions  of  a 
dead  man,  seem  designed  to  prevent.  But  in  many  cas^ 
children  may  be  tempted  to  procure  parol  evidence,  that  on 
payment  of  an  advance  to  a  brother  by  a  deceased  father  he 
had  agreed  to  accept  it  in  full  of  his  share  of  the  estate  after 
the  father's  death.     In  this  case  the  receipt  is  so  indefinite 
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I  uiiintolligible  that  its  whole  eiFecfc  depends  on  parol  testi- 
ny,  and  I  hesitate  much  in  adopting  a  rule  that  will  place 
much  on  parol  testimony,  in  cases  where  the  question  will 
in  arise  many  years  after  the  transaction.  I  shall  there- 
3  not  determine  it  on  this  motion  to  dissolve  the  prelimi- 
•y  injunction. 

By  the  provision  of  the  act  of  1870,  the  question  must,  on 
>lication  of  either  party,  be  referred  to  the  courts  of  law  to 
■^ido.  If  not  so  referred  in  this  way,  this  court  will,  on  the 
al  hearing,  decide  it. 

tn  the  mc»antime,  as  a  sale  under  the  attachment,  with  this 
estion  unsettleil,  cannot  be  fairly  had,  and  may  occasion  a 
^t  sacrifice,  and  its  a  delay  cannot  be  of  serious  injury  to 
i  defendants,  I  will,  in  exercise  of  the  discretion  incumbent 
this  court  in  such  cases,  retain  the  injunction  until  the 
aring. 


YouNCr  vs.  A'orcui  and  others. 

1.  If  a  shareholder  in  a  national  bank  places  part  of  his  shares  in  the 
ids  of  a  tliird  jwrson  to  hold  for  him,  under  a  secret  declaration  of  trusts 
>W3  him  to  be  elected  a  director,  and  himself  votes  for  him,  and  allows 
1  for  years,  although  lie  owns  no  other  shares,  to  take  the  oath  re- 
red  by  the  National  Banking  Law,  that  he  is  the  bona  jide  owner  of 
h  stock,  and  declares  that  one  of  his  objects  in  doing  so  is  to  give  him 
dit  and  aid  him  in  business,  this  is  such  fraud  as  will  estop  him  from 
lying  that  such  actual  holder  ^as  the  owner  of  the  shares,  as  against  a 
ditor  who  trusted  him  on  the  faith  of  being  such  owner. 

L  A  by-law  of  a  national  bank,  declaring  that  no  sliares  shall  be  trans- 
red  while  the  holder  is  indebted  to  the  bank,  is  authorized  by  the  act 
Congress,  and  is  a  reasonable  by-law ;  and  any  attempted  transfer  by 
.' shareholder  while  indebted  to  the  bank,  is  void.  And  an  endorser 
o  pays  the  note  by  wliich  such  debt  is  created,  is  subrogated  to  the  rights 
the  bank  as  against  such  shares  of  its  capital  stock. 


Argued  oa  final  hearing,  upon  pleadings  and  proofi. 
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Mr.  Vanatta,  for  complainant. 

Mr,  Shipnmn,  for  defendant  Mattison. 

The  Chanxellor. 

The  complainant  seeks  to  comjx?l  the  First  National  Bank 
at  AVashington,  in  the  county  of  AVarren,  one  of  the  defend- 
ants to  this  suit,  to  transfer  to  him  on  their  books,  ten  share 
of  their  capital  stock,  sold  to  him  by  the  sheriff  of  Wanrn 
county,  on  an  execution  against  the  defendant,  Vough,  July 
10th,  1868.  The  defendant,  Mattison,  claims  that  these 
shares  were  lawfully  transferred  to  him  by  Vough  on  the  2d 
day  of  June,  1868,  before  the  judgment,  execution,  or  levy, 
under  which  they  were  sold  by  the  sheriff. 

Mattison  is  a  director  and  the  principal  stockholder  of  the 
bank,  and  had  been  so  from  its  organization,  in  1864.  Vough 
had  been  a  director,  and  had  held  thirty  shares  of  the  stock 
from  or  shortly  after  the  organization  of  the  bank  until  June 
2d,  1864.  Mattison,  who  was  the  chief  promoter  of  the  or- 
ganization, had  desired  to  take  a  controlling  amount  of  the 
stock,  but  others,  whom  he  desired  to  take  part  in  it,  objected 
to  this,  and  to  having  anything  to  do  with  it,  unless  each  share- 
holder was  limited  to  one  hundred  shares.  Mattison  agreed 
to  this,  and  took  only  one  hundred  shares  in  his  own  name, 
but  obtained  control  of  a  larger  amount  of  stock  by  procuring 
others  to  subscribe  and  hold  the  stock  for  him,  he  furnishing 
the  money  to  pay  for  it.  He  j)rocured  Vough  to  subscribe 
for  thirty  shares,  and  furnished  §3000  to  pay  for  it,  and  took 
a  declaration  of  trust  from  him,  with  an  agreement  to  pay 
over  the  dividends,  and,  on  request,  to  transfer  the  stock. 
The  cover  was  continued  by  letting  A'ough  draw^  and  receipt 
for  the  half-yearly  dividends,  which  he  paid  over  to  Mattison. 
Vough  was  elected  a  director  at  the  annual  elections,  receiv- 
ing Mattison's  vote ;  and  with  Mattison^s  knowledge,  at  each 
election,  took  and  subscribed  the  oath  required  by  the  act  of 
Congress  establishing  national  banks,  that  he  was  the  bone 
fide  owner  in  his  own  right,  of  at  least  ten  shares  of  thecapi- 
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'said  bank,  standing  in  liis  name  on  the  books  of 
.tion,  and  that  the  same  were  not  pledged  or 
?d  for  any  loan  or  debt. 

;he  complainant,  on  the  4th  of  May,  1868,  took 
Vough  for  §700,  payable  in  one  month,  in  ]>art 
f  a  note  of  §5000,  which  Mattison,  Vough,  and 
Id,  had  given  him  for  mules,  previously  sold  to 
is  was  done  with  Mattison's  knowledge.  This 
scounted  at  the  bank,  which  held  it  on  the  2d  o 
.  The  transfer  of  the  stock  was  made  on  that  dav 
^vithout  the  knowledge  of  Mattison.  Vough  went 
ing-house  in  the  abscni^e  of  the  cashier,  who  has 

of  the  transfer  book,  and  requested  the  teller  to 
nsfer  for  him.     The  teller  told  him  it  was  no  part 

it  was  the  duty  of  the  cashier.  But  upon  being 
"ough,  he  produced  tlie  transfer  book,  filled  uj)  a 

thirty  sliares  to  Mattison,  which  was  signed  by 
I  witnessed  by  Woodruff,  the  teller.  Vough,  at 
ime,  drew  out  the  whole  Ixilance  of  his  account, 

§300,  and  about  this  time  failed  in  his  business, 
ier,  on  his  return,  and  the  directors  of  the  bank, 
xt  meeting,  disavowed  this  transfer,  declared  it 

refused  to  allow  it  to  l)e  entereil  on  the  stock 
)  issue  certificjites  on  it.  Mattison,  when  informed 
•e  of  Vough,  calle<l  to  inquire  if  a  transfer  had 
to  him. 

:,  at  its  organization,  had  adopted  by-laws,  framed 
1  by  Mattison.     One  of  these  by-laws  declares, 
isfer  of  stock  shall  be  made  by  any  stockholder 
ted  to  the  bank,  whether  the  debt  is  due  or  not. 
er  and  directoi's  refused  to  permit  and  carry  out 

on  the  ground  tliat  Vough  was  indebted  to  the 
3  and  other  notes,  and  that  the  by-laws  prevented 
r.     When  Young  paid  the  §700  note  on  the  8th 

ca.shier  told  him  tlrat  if  he  paid  off  the  note  he 
:he  same  rights  on  the  stock  that  they  had. 
by  the  sheriff  would,  of  itself,  transfer  the  stock 
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to  the  complainant,  if  it  had  not  been  transferred  to  Mj 
and  if  there  was  no  prior  lien  upon  it  by  the  bank. 

The  complainant  contends,  that  the  transfer  to  M 
was  both  illegal  and  fraudulent.     The  illegality  consis 
being  a  violation  of  the  by-laws  of  the  bank.     The 
section  of  the  act  of  Congress,  13  Stat,  at  Large  102, 
that  the  shares  shall  be  personal  pro})erty,  and  transfer 
the  books  of  the  a.ssociation,  in  such  manner  as  may  1 
scribed  in  the  by-laws  or  articles  of  association  ;  and 
eight  declares  that  the  directors  shall  have  power  to  r 
by  by-laws  the  manner  in  which  the  stock  of  the  ass< 
shall  be  transferred,  its  general  business  c^onducted, 
its  privileges  exercised  and  enjoyed. 

A  by-law  of  a  money  corporation,  declaring  that  th 
of  a  stockholder  shall  be  a  lien  on  his  stock,  and  that  1 
not  transfer  it  until  such  debt  is  paid,  is  held  to  l)e  a 
able  and  legal  by-law.  Stcbbim  v.  Phamix  Fire  Lis. 
Paige,  350;  Angcll  and  Ayaes  on  Corp.,  §§  355  and  3i 
cases  there  citeil. 

Mattison  knew  of  this  by-law,  and  cannot  find  slielte: 
the  doubt  somewhere  suggested,  whether  a  bona  fit 
chaser,  who  had  no  notice  of  such  by-law,  c»ould  be  j 
by  it.  This  tmnsfer  then  being  made  in  violation 
by-law,  and  being  disagreed  to,  and  repudiated  by  the 
and  by  the  directors  of  the  bank,  was  illegal.  Vough 
he  made  it,  and  the  teller,  when  he  suffered  it,  knew 
illegal.  And  this  illegality  was  not  cured  by  the  subs 
payment  of  the  debt  to  the  bank  by  Young.  Vouj 
the  principal  and  real  de})tor,  and  Young,  as  endorse 
surety.  If  notice  of  non-payment  had  not  been  gi 
could  have  been  discharged.  When  he  paid  it  he  wi 
tied  to  all  the  rights  of  a  surety,  one  of  which  is  to  be 
gated  in  place  of  the  crc^ditor,  and  to  have  all  the  co 
securities  which  the  creditor  had.  That  in  this  case  v 
lien  upon  the  stock,  and  to  pVevent  its  transfer  until  tl 
was  paid  by  the  real  debtor.  This  doctrine  of  subroj 
derived  from  the  civil  law,  and  eminently  just,  is  w 
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and  enforced  in  courts  of  equity,  lx)th  in  England  and  this 

wuiitry.    Wright  \,  Morlei/y  11  !>>?.  23  ;  liobinxon  \\  WihoHy 

2  3jradd.  569 ;    Chcewhrough  v.  Millard,  1  Johns,  Ch.  413  ; 

Hut/es  V.    Wardy^  Johns.   Ch.  130;   Clason  v.  Morris,  10 

/o/#  »M.  ie.  524;  >SVo/yAf  Eq,  Jar.,  §  G38. 

-fV^t  the  time  of  the  sale  hy  the  sheriff,  tliis  note  had  not 
)eoi:i  jMiid  by  Yough.  It  was  a  lien  upon  this  stock,  and  the 
ittCMupteil  transfer  by  Vough  still  continueil  unlawful  and 
roicl  as  against  Young. 

IThe  fraud  chargt^d  by  the  conii)lainant  in  his  bill,  that  at 
:hc5    giving  of  this  note  Mattison  represented  that  A'^ough  was 
rci^^iopsible,  owned  S3000  of  stock  in  this  bank,  and  was  a 
dir-ector  of  it,  has  not  been  sustained  by  proof.     Young  him- 
self* testifies  to  it;  but  lK)th  Mattison  and  A'^ough,  whom  he 
says  were  present,  deny  it.     The  only  fraud  is  that  arising 
from  A^'ough  being  held  out  to  the  world  by  Mattison  as  the 
owner  of  this  stock,  for  the  purpose  of  inchicing  others  to  give 
him  a  cre<lit  that  he  was  not  entitled  to.     Such  fraud  mav 
oi>orate  by  way  of  estoppel  to  prevent  him  from  denying  that 
^  ough  was  the  owner  as  against  those  who  had  been  induced, 
^y  his  conduct  and  representations,  to  trust  A'ough  on  the 
strength  of  it.    Ha<l  the  allegations  of  the  bill  l>een  sustained, 
^l^t  Mattison,  to  induce  Young  to  acc^ept  the  individual  note 
<^f  A^ough  for  a  debt  secured  by  two  others,  rcprcsentKl  that 
Vough  owned  these  thirty  shares,  and  A'oung  acrted  on  it, 
^lattison  would  here  be  estop])ed  from  denying  it. 

For  an  estoppel  in  jjriis,  it  is  necessary  not  only  that  the 
I>arty  to  l>e  estopixnl  made  false  representations,  and  that  some 
^ne  acted  upon  them,  but  that  the  party  making  the  represen- 
tation should  inten<l  to  influence  the  conduct  of  another,  or 
should  liave  reason  to  l)elieve  that  it  would  influence  such 
<^n(luct.  This  was  the  result  arrived  at  in  the  derision  of  the 
^>a^»  of  Kuhl  V.  Jersey  City,  made  at  the  last  Fel^ruary  Term 
in  this  court,  after  a  full  consideration  of  the  authorities. 

Here  Mattison,  by  the  purchase  in  the  name  of  A^ough,  by 
Voting  for  him  as  director,  and  by  permitting  him  to  make 
the  oath  that  he  was  the  bona  fide  owner  in  his  own  right,  and 
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acting  with  him  as  director,  represented  and  held  out  Voogli 
as  the  owner  of  these  shares,  free  from  his  claim.     But  if  he 
did  this  onlv  to  blind  such  stockholders  as  objected  to  his 
owning  more  than  one  hundred  shares,  or  for  the  purpose  of 
having  a  pliant  tool  in  the  board,  he  is  not  estopped;  ho 
must  have  done  it  for  the  purpose  of  giving  him  credit,  and 
of  inducing  Young  or  the  public  to  trust  him,  or  must  hav^ 
foreseen  that  it  would  have  that  eiicct. 

In  this  «ise,  Robert  P.  Strader  testifies  that  Mattison  told 
him  "  that  Vough  was  a  yoimg  man  and  out  of  business,  and 
lie  had  done  it  to  give  him  a  credit  and  use  him  Avheneverh^ 
wanted  to,  and  he  would  not  have  got  that  position  if  it  had 
not  been  for  him."  Young  testifies  that  Mattison  told  hiax 
that  "  he  had  helped  him  to  get  this  stock,  and  lent  him  tite 
money,  and  tried  to  help  him  along  to  give  him  a  start  and 
a  credit." 

From  these  admissions,  and  from  the  whole  circumstances 
surrounding  the  allair,  I  am  satisfied  that  one  of  the  objects 
of  ilattison,  in  his  conduct  and  double  dealing  with  regard 
to  this  stock,  was  to  give  Vough  a  credit  he  was  not  entitled 
to,  and  could  not  have  otherwise  got,  and  that  he  must  have 
known  and  foreseen  that  it  must  have  that  effect.     I  think, 
too,  the  conclusion  is  inevitable  that  when  he  saw  Young 
give  up  a  good  security  for  this  S700  note,  he  knew  that 
Young  would  not  have  done  it  but  for  the  credit  which  own- 
ing this  stock  and  being  a  director  of  the  bank  had  given 
him,  and  that  if  he  had  not  then  been  silent,  but  had  dis- 
closed the  truth.  Young  would  not  have  taken  that  note. 
His  silence  at  that  time  confirmed  and  continued  tlie  impres- 
sion made  by  his  former  false  and  fraudulent  acts,  and  now 
must  estop  him  from  asserting  the  truth  which  he  then  con- 
cealed.    The  application  of  the  sometimes  unjust  docfarineof 
ostoi)pol  appeal's  to  me  in  this  to  be  most  righteous. 

The  complainant  is  entitled  to  a  decree  that  the  bank  shall 
transfer  to  him  on  their  books  the  ten  shares  sold  to  bim  ty 
the  sheriff,  and  issue  a  certificate  for  them,  and  that  the  d^ 
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laiit  Mattison  be  forever  debarred  from  claiming  the  same, 
that  the  transfer  made  of  them  to  him  by  Vough  is  void; 
that  the  defendant  Mattison  pay  the  costs  of  the  com- 
Kiant. 


Douglas  vs.  Mkrceles  and  others. 

"Where  six  of  seven  associates  in  a  purchase  of  land  on  speculation, 
>-  agreed  to  take  a  specified  number  of  the  twelve  and  a  half  shares 
wliich  the  scheme  was  divided,  at  a  fixed  price  per  share,  and  also 
^^d  to  take  the  shares  in  the  scheme  that  might  remain  unsold,  each 
K^)portion  to  the  shares  taken  by  him,  at  the  same  price  per  share,  and 

•  lier  associate  subscribes  for  a  half  share,  but  refuses  to  enter  into  the 
^«ment  to  take  a  proi)ortion  of  unsold  shares,  the  owner  of  the  half 
*^  is  not  entitled,  on  winding  up  and  settling  the  scheme,  to  any  part 
Xe  unsold  shares  or  of  the  profits  on  them. 

•  And,  on  the  other  hand,  the  shareholders  who  agreed  to  purchase 
Xi,  are  bound  to  pay  and  account  for  the  full  price  of  those  unsold 
K*es  and  the  interest  on  that  ])rice,  out  of  their  own  funds,  and  cannot 

«  any  part  of  the  i)rofit3  in  the  scheme  appropriated  to  pay  for  those 
res  before  these  profits  are  dividetl. 


Argiicd  on  final  hearing,  upon  pleadings  and  proofs. 
J//'.  A.  B.  Woodruffs  for  complainant. 
Mr,  J,  Van  BlarcoiUy  for  defendants. 

The  Chancellor. 

The  defendant,  Cornelius  Van  Winkle,  on  the  28th  day  of 
ugust,  1866,  entered  into  a  written  agreement  with  the 
mplainant  and  Merceles,  Goetschins,  Scott,  Bell,  and 
ewson,  five  of  the  defendants,  that  in  consideration  of  §35,- 
W  cash  then  paid  him,  and  §90,000  to  be  paid,  he  would 
nvey  to  tliem  his  farm  in  Passaic  county.  And  these  pur- 
»asers  agreed  that  they  would  pay  him  said  §90,000  in  the 
auner  therein  stipulated,  with  interest,  to  be  paid  half- 
'arly,  until  the  whole  was  paid.     This  §90,000  was  to  be 
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paid  by  the  sale  of  lots  by  the  ass(Xjiate  piinihasers,  which 
Van  Winkle  agreed  to  convey  at  their  request,  (provided  it 
was  for  reasonable  prices,)  upon  receiving  the  whole  proceeds 
on  account.  AVhen  §100,000  was  paid  on  the  whole,  he 
agreed  to  convey  the  residue  of  the  farm  and  take  a  mortgage 
for  the  balance  with  interest,  payable  in  two  years. 

At  the  time  of  this  contract  tliere  was  a  verbal  understand- 
ing that  the  purchase  was  to  be  divided  into  twelve  and  a 
half  shares  of  §10,000  each,  and  it  was  expected  and  intended 
that  other  persons  could  be  induced  to  associate  themselves 
with  the  purchiisers  and  take  shares.  It  was  also  under- 
sto<xl  verbally,  that  the  complainant  would  assume  but  half  a 
share,  and  that  Merceles,  Bell,  and  Sc»ott  would  each  assume 
one  share  and  a  half,  and  that  Goetschins  and  Hewson  would 
each  assume  one  share.  And  in  this  proportion  each  jwid  in 
liis  part  of  tlic  §35,000 — that  is,  the  complainant  paidS2500, 
Merceles,  Jk41,  and  Scott,  each  paid  §7500,  and  Goctschitt; 
and  Ilewsoiij.each  §5000. 

Some  weeks  afterwards  the  aji:recment  was  reduced  to 
writing,  and  two  papei-s  were  drawn  and  executed  for  the 
purpose  of  manilcsting  it.  Cornelius  Van  Winkle  had 
been  admitted  by  the  associated  purchasers  to  become 
one  of  their  associates  in  the  spivulation,  and  to  hold  one 
share  or  §10,000  in  the  scheme.  He  paid  his  |>art  of  the 
iirst  installment  by  endorsing  on  the  article  of  sale  a  rea'ipt 
for  §5000  in  cash,  thus  making  the  amount  paid  §4O,0lHJ, 
instead  of  §35,000,  and  leaving  the  amount  to  he  paid,  $SOj' 
000. 

The  first  of  these  two  paj)ers  stipulatcnl  that  the  purchase 
should  be  divided  into  twelve  and  a  half  shares  of  §10,0(^' 
each,  and  that  the  parties  signing  it  each  assumed  to  take 
and  pay  lor  at  that  rate,  each  share  or  part  of  a  share  *t 
opposite  his  name.  And  each  one  further  agreed  that  if  the 
whole  number  of  twelve  and  a  half  shares  should  not  besu^ 
scrilK?d  for,  that  he  should  take  and  pay  for  a  jmuI;  of  the 
remaining  shares,  or  i)arts  of  shares,  in  tlie  ratio  or  propor- 
tion of  the  shares  subscribed  for  by  him.     And  it  was  agr(^^ 
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that  all  costs,  expenses,  and  disbursements,  losses,  gains,  in- 
crease, and  emoluments  should  be  sufferetl,  borne,  paid, 
divided,  and  distributed  among  the  subscribers  in  the  ratio 
and  pro|)ortion  of  the  shares  and  interest  of  each  of  the  sub- 
scribers. 

This  writing  was  signed  by  ilerceles.  Bell,  an<l  Scott,  re- 
spectively, with  one  and  a  half  shares,  and  by  Goetschins, 
Hewson,  and  Van  Winkle,  with  one  share  c»ach.  The  com- 
plainant declined  signing  it,  though  urged  by  the  othei*s,  on 
the  ground  that  he  was  not  willing  to  assume  the  responsibility 
for  more  than  one-half  share,  the  amount  for  which  he 
originally  had  agrcetl.  He  fciired  that  the  speculation  would 
be  unsuccessful ;  that  Van  AVinkle  would  get  the  property 
back,  and  might  call  upon  them  for  the  balance  of  the  con- 
siderati(m  according  to  their  interest,  and  he  was  not  willing 
to  assume  more  than  the  one-twenty-fifth,  which  he  had 
assumed. 

A  second  j)aper  was  therefore  drawn  by  the  consent  of  all, 
which  he  executed,  limiting  his  rights  and  responsibilities. 
It  was  in  the  same  language  as  the  first,  except  the  claiLse 
which  bound  the  sul>scribers  to  take  and  pay  for  the  remain- 
ing shares,  and  it  declared  that  the  rights  and  liabilities  of 
the  subscribers  to  it  should  be  as  determined  by  that,  and 
the  paper  signed  by  Merceles,  Bell,  and  othei's. 

The  associates  sold  lots  to  the  amount  of  $63,724.53,  which 
was  received  by  Van  Winkle,  and  on  the  1st  day  of  Novem- 
ber, 1867,  Van  Winkle,  at  their  request,  conveyed  the  part 
of  the  farm  which  was  still  unsold  to  "The  Riverside  Land 
Improvement  Company"  for  $84,500,  and  took  from  the 
company  a  mortgage  for  $22,000,  the  amount  of  the  pur- 
cliasc  money  yet  due  to  him. 

The  Riverside  Land  Improvement  Company  was  a  cor- 
poration formed  by  and  composed  of  the  associates  in  the 
purchase  from  Van  Winkle.  Since  the  purchase,  Jacob 
Merceles  and  James  Bell  had  each  transferred  one-half  share 
to  Daniel  H.  Winfield. 

Vol.  viu.  y 
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The  agreement  was  that  the  lands  should  be  conveyed  to 
this  laud  eouipany  for  its  stoek,  being  twelve  hundred  and 
fifty  sliares  nominally  of  ?50  eaeli,  and  that  this  stock  shouM 
be  <lividcd  among  the  associates  according  to  their  interests 
in  the  property  conveyed. 

Tlie  counsel  of  tlie  company  undertook  to  adjust  the 
division  of  tliis  stock  among  the  associates.  He  considered 
that  the  four  and  a  half  shares  not  otherwise  taken,  belonged 
to  the  persons  who  subscribed  the  first  agreement  for  the 
<livision  of  the  shares  of  the  Van  Winkle  farm,  and  gave  to 
each  half  share  of  the  seven  and  a  lialf  shares  of  tlie  sub- 
scribers to  that  paper,  one-fiftcentli  of  the  four  and  a  half 
shares  not  otherwise  taken. 

On  this  assumption  he  apportioned  one  hundred  and  sixtj' 
shares  of  the  laud  company's  stock  to  Cornelius  Van  Winkle, 
to  James  Bell,  and  to  John  I.  Goetschins,  and  to  Jacob 
Merceles  in  his  own  right,  and  to  him  as  trustee  of  Mrs. 
Ilewson — cadi  of  these  owning  one  share  of  the  association. 
To  Francis  8cott,  who  owned  one  and  a  half  shares,  he  a])- 
portioned  two  hundred  and  forty  shares  of  tliLs  stock,  and  to 
the  complainant  as  owner  of  a  half  share  of  the  association 
he  apportioncfl  fifty  shares  of  the  company's  stock.  Each  of 
the  persons  at  the  organization  of  the  new  corporation  sub- 
scribed for  tlie  number  of  shares  so  apportioned  to  him. 

The  complainant  insists  that  this  apportionment  was  un- 
just, and  that  he  is  entitled  to  have  a  greater  number  of 
shares  of  the  new  company.  He  insists  that  the  other  seven 
subscribers  were  not  entitled  to  the  four  and  a  half  share 
not  taken,  but  that  he  is  entitled  to  his  proportion  of  them. 
And  that  if  thev  were  entitled  to  them  thev  were  bound  to 
pay  for  them  out  of  their  own  funds,  and  were  not  entitled 
to  have  them  delivered  to  them  paid  for  out  of  the  funds  of 
the  first  association. 

The  original  agreement  of  V^an  Winkle  standing  by  itself, 
would  have  entitled  Douglas  to  one-sixth  of  the  whole  fann* 
But  if,  at  the  time,  there  was  an  understanding  that  he  was  to 
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have  and  to  be  liable  for  onlv  oiie-twciitv-iifth  of  it,  and  this 
Avas  acted  upon  in  tlie  payment  of  the  shares,  that  in  equity 
^vould  have  protected  him,  as  between  the  purcliasers,  from 
his  liabilitv  bevond  that  amount.     And  when  that  ai]:reement 
was  reduced  to  writing  and  signed  by  all  the  parties,  it  clearly, 
as  between  themselves,  fixed  their  rights  and  liabilities.     Of 
the  effect  of  these  j)apers  there  can  be  no  doubt.     They  arc 
draw^n  with  clearness  and  precision.     They  entitle  each  one 
of  the  parties  to  the  share  of  the  property  for  which  he  sub- 
scril)ed,  and  made  him  liable  for  that  proportion  of  losses 
and  liabilities.     The  subscribers  to  the  iii-st  paper  became 
bound  to  take  and  to  pay  for  the  four  ami  a  half  shares  not 
taken,  in  the  samci  way  as  they  were  bound  to  pay  for  the 
share  attached  to  their  names;  and,  on  the  other  hand,  they 
were  entitled  to  have  these  shares.     Douglas,  by  signing  the 
second  pap(»r,  was  liable  only  for  his  half  share.     His  being 
liable  for  or  entitled  to  nothing  beyond  this  half  share,  does 
not  depend  merely  on  his  refusing  to  sign  the  first  document, 
but  on  the  closing  words  of  the  paper  that  he  signed,  which 
state  that  his  interest  and  liability  shall  be  in  the  ratio  deter- 
mined and  settled  by  that  paper  and  tlie  pa^^er  signed  by  the 
other  associates.     Douglas  so  understood  it.     The  bait  of  the 
profits  was  held  out  by  the  others,  but  Douglas  did  not 
believe  in  any  profits ;  he  had  lost  confidence  in  the  specula- 
tion, and,  like  a  prudent  man,  was  not  willing  to  make  him- 
self liable  for  more  than  he  was  already  liable  for.    He  rightly 
apprehended  what  the  others  did  not  see,  that  if  the  scheme 
was  a  fiiilure  he  w-ould  Ix^  liable  ibr  losses  in  proportion  to 
his  interest.     I  can  see  no  fraud  practiced  on  him  by  the 
others.     He  was,  perhaps,  over-cautious :  at  all  events,  as  it 
turned  out,  those  that  had  faith  in  it  were  right.     But  one 
<:*annot  protect  himself  by  his  over-cautiousness,  and  then  ask 
for  a  share  of  the  profits  of  his  less  prudent  associates,  ^vho 
^*hose  to  run  the  risk  and  w^ho  have  made  the  profits.     I  am 
<>f  opinion  that  the  complainant  is  not,  by  the  agreement, 
"Cjntitled  to  any  part  of  these  four  and  a  half  shares  in  the 
original  association. 
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But  the  associates  who  signed  the  first  agreement  were  by 
it  clearly  bound  to  pay  for  the  four  and  a  half  shares  out  of 
their  own  funds.  The  agreement  is  clear  and  explicit  to  that 
effect;  it  could  not  well  be  more  so.  The  agreement  of  Van 
Winkle  to  sell  was  no  part  of  that  agreement ;  it  cannot  be 
held  to  qualify  or  alter  it.  On  the  other  hand  this  agreement 
made  after  the  other,  if  there  is  any  difference,  must  beheld 
to  ([ualifv  and  alter  the  first  agreement.  The  stipulation  of 
each  one  to  take  and  pay  for  his  proportion  of  the  remaining 
shares,  would,  if  the  association  were  to  pay  for  them,  Ik?  of 
no  use — mere  verbiage  and  nonsense.  If  the  association  \mi 
for  them  out  of  the  proceeds  of  sales,  the  subscrilK?r  could  not 
and  would  not  pay  for  them,  and  the  whole  clause  would  Iw 
an  agreement  to  accept  as  a  gift  these  valuable  shares  after 
the  associates  had  paid  for  them.  This  construction  is  too 
absurd  to  be  entertained,  especially  as  it  is  against  theelear 
words  of  the  agreement.  Van  Winkle  could  not  demand  the 
principal  of  the  fund  of  thc^sc  shares  until  it  was  raised  bv 
sales.  But  when  it  was  raised  by  sales,  the  price  of  these  four 
and  a  half  shares  should  have  been  taken  out  of  the  share  of 
the  proceeds  of  sales  belonging  to  the  owners  of  these  share?* 
and  charged  to  them.  It  was  not  so  charged.  The  amount  that 
should  have  l>een  so  charged  is  §45,000,  the  value  of  thoj?c 
shares.  But  as  the  one-half  of  the  price  of  each  share,  in- 
cluding that  of  Douglas,  has  Ix'cn  paid  out  of  the  sales  with- 
out being  charged,  the  wrong  done  to  Douglas  was  only  to 
one-half  of  that  amoimt,  or  S22,o00,  and  as  his  interest  in 
the  wh(de  scheme  was  one-twentv-fifth,  the  individual  loss  to 
him  Avas  §900,  or  the  one-twenty-fifth  of  §22,500.  The 
owners  of  the  seven  and  a  half  shares  for  the  same  reason 
received  §900  more  of  the  j)roperty  when  sold  to  the  eoni- 
pany,  than  they  Avere  entitled  to.  This  §900  represents 
eighteen  shares  at  §50  Ciich.  If  we  deduct  the  mortgage ot 
§22,000  from  §84,500,  the  price  at  which  the  property  \^ 
conveyed,  the  same  result  will  be  arrived  at;  the  §62,500 
left  will  give  twelve  hundred  and  fifty  shares  of  ?50  each,  ot 
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AvJiieh  the  couiplainant  was  entitled  to  fifty  by  virtue  of  his 
owning  one-twenty-fifth,  and  to  eighteen  by  hLs  elaim  of  §900. 

If  an  aecount  is  taken  of  the  interest  on  the  four  and  a  half 
shares  not  paid  by  the  owners,  I  think  that  the  elaini  of  tlie 
complainant  to  more  than  eighteen  shares  of  the  stoek  of  the 
Riverside  Land  Improvement  Company  will  be  shown. 

It  must  be  referred  to  a  master  to  take  an  aeeount  on 
the  principles  above  declared,  of  the  amount  due  from  the 
defendants,  ilerceles,  Bell,  Scott,  CJoetschins,  Winfield,  Hew- 
son,  and  Van  AVinkle,  for  the  interest  on  one-half  of  the  value 
of  the  four  and  a  half  shares  at  §10,000  each,  which,  added 
to  §22,500,  is  the  amount  of  which  one-twenty-fifth  must  be 
eharge<l  to  them,  and  for  Avhich  the  <'omplainant  is  entitled 
to  a  decree  in  the  stock  of  the  company  at  its  real  market 
value  at  the  time  of  the  conveyance ;  and  it  must  be  referred 
to  the  master  to  ascertain  and  report  that  value. 


BOYCE   n^.    BOYCE. 

1.  If  a  liUBlmnd  who  has  ample  means  takes  his  wife,  with  wliom  he  lias 
for  years  been  living  in  a  city  in  discord  and  ])itter  contest,  to  a  retired 
country  tavern,  against  her  wishes  and  protest,  and,  in  her  absence,  leaves 
the  jdaee,  with  all  his  baggage,  without  notice  to  or  knowledge  by  her  of 
the  jilfice  to  which  he  has  gone,  and  without  any  notice  by  him  to  her 
whether  he  has  made  provision  there  or  elsewhere  for  her  supix)rt,  and 
leaves  her  thus  without  monev  and  without  anv  one  in  the  house  or  its 
vicinity,  for  companions,  except  the  tavern-keeper  and  his  wife,  it  is  such 
abandonment  and  separation  as,  if  without  justifiable  cause,  will  entitle 
her  to  a  decree  for  sup^wrt  and  maintenance. 

2.  A  wife  is  bound  to  accompany  her  husband  to  such  place  as  he  may, 
as  head  of  the  family,  in  goo<l  faith  determine  to  remove  to  for  habitation 
or  business,  provided  it  does  not  unreasonably  banish  her  from  all  society 
and  comforts  of  civilized  life.  But  a  husband  has  no  right,  as  a  punish- 
ment for  contumacy  or  bad  temi)er,  to  banish  his  wife  to  a  lonely  place, 
without  friends  or  society  or  her  accustomed  comforts,  when  he  does  not 
stay  with  her  and  share  her  privations. 

3.  By  law,  a  man  is  not  justified  in  deserting  his  wife  bccau.se  she  is 
extravagant  or  lazy,  or  swears,  or  uses  coarse  language,  or  is  sickly,  fretful 
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or  of  violent  temper,  or  because  she  wreaks  lier  temper  or  showers  her 
coarse  or  profane  language  upon  him,  and  thus  makes  big  life  uncomfort- 
able.  These  are  not  crimof»,  but  infirmities  and  defects,  which,  in  consid- 
eration of  law,  a  hunband  undertakes  to  put  up  with  when  he  takes  hi* 
wife  for  better  or  worse. 


Argued  upon  final  lioaring,  on  pleadings  and  proofe. 

Mr,  W.  B,  WilllauuHy  for  complainant. 

'Jlr,  Gilchrhty  Attorney-General,  and  Mr,  McGill,  fur  de- 
fendant. 

The  Chancellor. 

This  suit  is  by  Mrs.  Boyec  against  her  husband,  for  sup- 
port and  maintenance,  on  the  ground  that  he  has  separated 
himself  from  her,  and  neglected  to  maintain  and  provide  for 
her.  It  is  founded  on  the  tenth  section  of  the  divorce  act, 
which  declares  "  that  in  case  a  husband,  without  any  justifi- 
able cause,  shall  abandon  his  wife,  or  separate  himself  from 
her,  and  refuse  or  neglect  to  maintain  and  provide  for  her,  it 
shall  and  may  be  lawful  for  the  Court  of  Chancery  to  decree 
and  order  suitable  support  and  maintenance  to 'be  paid  and 
provided  by  the  said  husband." 

The  chief,  if  not  the  only  question,  is  whether  Mr.  Boyee. 
without  justifiable  cause,  has  abandoned  his  wife,  or  separated 
himself  from  her,  and  refused  or  neglecte<l  to  provide  for  her 
maintenance.  This  is  the  real  issue.  A  vast  amount  of  te^ 
timony  has  been  taken  on  both  sides,  relating  to  the  conduct 
of  the  parties  duriug  their  married  life,  most  of  which  Ikjuk 
only  indirectly,  if  at  all,  upon  this  issue. 

Mr.  Boyce,  a  widower  fiftv-six  years  of  ai^o,  was  married 

to  the  complainant,  a  single  woman  of  twenty -six,  October 

13th,  1857.     He  was  Morth  over  $30,000,  and  engaged  in 

business  in  Xew  York  as  a  chair-maker,  and  resided  i^  * 

comfi)rtiible  and  well-furnished   two-story  house  in  Jersey 

*         .        »  f 

City.     The  complainant  was  the  daughter  of  a  farmer   ^ 

very  modemtc  means,  residing  at  Bnmchville,  in  Somer^ 

county.     Mr.  Boycc  had  a  daughter  Louisa,  then  nine  yc*ATS 
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1)1(1,  residiDg  in  his  family.  His  son  Isaac  was  married,  and 
lived  on  Staten  Island.  Another  daughter,  Mrs.  Van  Dyke, 
liad  died  at  his  house  a  few  months  previous,  leaving  a  son 
:)f  tender  vears.  His  first  wife  died  some  ten  months  before 
this  marriage.  The  complainant,  at  the  request  of  Mr.  Van 
Dyke,  the  defendant's  son-in-law,  who  was  her  cousin,  and 
resided  with  Mr.  Boyce,  stayed  at  the  house  of  Mr.  Boyce  as  a 
[companion  for  Mrs.  Van  Dyke  during  her  last  illness,  and 
until  her  death. 

After  the  marriage,  Mr.  Boyce  took  her  to  his  house  in 
Jersey  City.  They  had  one  child,  born  in  July,  1859,  which 
died  March  4th,  1861.  He  relinquished  his  business  as  a 
chair-maker,  in  February,  1860,  on  account  of  ill  health. 
He  broke  up  housekeeping  April  29th,  1864,  selling  out  his 
furniture  and  renting  the  house.  They  stayed  in  Jersey  City 
until  May  18th  of  that  year,  when  they  went  to  board  at  a 
place  calleil  Rockland  Lake,  or  Slaughter's  Landing,  on  the 
shore  of  the  Hudson  river  below  the  Palisades,  at  the  place 
where  tlie  Rockland  Ice  Company  let  down  their  ice  from 
the  ice-houses  on  Rockland  Lake,  which  is  on  the  top  of  the 
hill,  and  from  which  they  ship  it  to  Xew  York.  Here  they 
stayed  until  Monday,  June  27th,  when  Mr.  Boyce,  during 
die  absence  of  his  wife  on  a  visit  to  Jersey  City,  left  the 
liouse,  with  his  trunk,  and  went  to  Manhasset,  on  Ijoug 
Tsland,  where  he  stayed  until  October.  He  did  not  let  Mrs. 
Boyce  know  that  he  intended  to  leave,  or  ask  her  to  accom- 
pany him,  or  let  her  know,  at  any  time,  Avhere  he  had  gone. 
The  question  is  whether  this,  under  the  circumstances  under 
which  it  took  place,  was  a  separation  of  himself  from  her 
without  jiLstifiable  cause,  and  without  providing  for  her  main- 
tenance. 

The  acts  that  constitute  the  alleged  separation  or  al>andon- 
raent  took  place  within  a  few  days.  But  the  relation  of  the 
parties  to  each  other  at  that  time  is  important  as  giving  char- 
acter to  these  acts,  and  makes  it  necessary  to  consider  their 
conduct  to  each  other,  and  the  history  of  their  married  lite, 
for  that  purpose.     That  life  had  been,  for  a  large  part  of  it. 
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filled  with  unhappy  difficulties,  bitter  quarrels  and  recrimi- 
nations, accompanied  with  some  personal  violence  on  both 
sides.  Mrs.  Boyce  had  a  quick  and  violent  temper,  which, 
if  it  ^vas  not  uncontrollable,  she  did  not  control ;  she  indulged 
in  much  violent,  and  even  coarse  abuse  of  her  husband,  which 
was  not  justified  by  hardly  any  provocation.  She  exercised 
with  severity  her  i>eculiar  power  of  vexing  and  tantalizing 
him ;  I  think  more  so  than  was  justified  by  retaliation  or 
self-defence.  A  more  rational  and  prudent  course  of  condoct 
towards  him,  if  all  his  alleged  faults  are  real,  would  probably 
have  made  her  life  with  him  more  happy,  and  might  haw 
averted  the  issue  of  which  she  now  complains. 

This  conduct  on  her  part  does  not  appear  during  the  first 
year  of  their  married  life,  and  was  not  exhibited  to  any  great 
degree  until  after  the  death  of  their  child.  While  they  \rere 
at  hoii^ekccping,  Mrs.  Boyce  apj>ears  to  have  discharged  the 
duties  of  a  wife,  in  the  household  affiiirs,  faithfully  and  well. 
She  treated  his  daughter  with  great  attention  and  kindness, 
so  that  she  became  devotedly  attached  to  her,  and  she  k 
accused  by  her  husband  of  stealing  his  child's  affections  from 
him. 

On  the  other  hand,  Mr.  Boyce  treated  his  Avife,  from  the 
commencement  of  their  union,  unkindly,  and  in  several  in- 
stances with  great  want  of  feeling,  and  with  harshness  and 
cruelty.  I  do  not  refer  to  j)hysical  violence ;  the  instances  ol 
that,  Avhich  are  proved,  are  comparatively  insignificant.  By 
this  observation,  I  do  not  mean  to  concur  in  the  opinion 
which  he  testifies  was  given  him  by  some  one  that  he  calk 
his  counsel,  that  he  Avas  entitled  to  chastise  her  much  more 
severely  than  he  did — an  opinion  Avhich  I  am  sure  no  coun- 
selor of  this  court  would  ever  degnide  himself  by  giving.  I^ 
a  state  so  far  in  advance  as  to  prohibit,  absolutely,  a  teacher 
from  inflicting  corporal  j)unishment  upon  a  scholar  in  any 
school,  such  a  relic  of  barbarism  as  the  right  of  a  husband  to 
chastise  his  wife,  for  any  cause,  can  have  no  existence. 

One  of  the  instances  of  cruel  treatment  that  I  refer  to,  ^^ 
on  the  eve  and  day  of  their  marriage.     The  facts  are  testified 
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to  by  her,  but  they  arc  not  contradicted.  They  were  not  in- 
troduce<l  on  her  part,  but  were  drawn  out  by  a  harsh  ques- 
tion put  to  her  on  his  part. 

They  were  to  be  married  at  nine  o'clock  in  the  morning, 
and  to  have  taken  a  wetlding  tour  ;  he  was  to  have  brouglit 
her,  as  bridal  presents,  a  gold  ring  and  a  gold  watch.  On 
the  evening  before  the  marriage  day,  he  came  to  her  father's 
house  Avhere  they  were  to  be  married,  and,  upon  her  sj)eaking 
of  her  trunk  being  packed,  expressed  surprise,  and  said  that 
they  were  not  to  go  on  a  Avedding  journey,  and  alleged  as  his 
excuse,  the  tightness  of  the  money  market,  consequent  on  the 
well  known  panic  of  1859;  he  brought  neither  ring  nor 
watch.  He  had  met  with  no  loss,  and  had  money  in  the 
banks  and  in  his  pocket.  His  excuse  was  evidently  a  pre- 
tence and  evasion.  This  to  her  must  have  been  a  great  dis- 
appointment and  mortification.  She  was  the  daughter  of  a 
plain  farmer,  but  evidently  superior  in  many  respects  to  most 
of  her  class,  and  to  the  man  she  was  about  to  marry ;  and  she 
had,  no  doubt,  looked  forward  to  these  promised  gratifica- 
tions and  others  which  his  Avealth  could  afford,  as  compensa- 
tion for  marrying  one  so  much  older  than  herself.  Here  liis 
promises  and  wealth  both  failed  her.  He  was  both  faithless 
and  unfeeling.  It  was  the  first  exhibition  of  the  parsimony 
[incl  meanness  that  were  the  burden  of  her  reproaches. 

Xext  morning,  when  she  {iskc<l  how  he  felt,  he  said,  not 
well ;  he  had  not  slept ;  he  had  been  thinking  about  their 
conversation  last  night,  and  wondering  whether  they  would 
be  happy.  This  to  the  woman  who  \vas  in  two  hours  to  be 
his  Avife,  was  more  than  unfeeling,  it  was  harsh  and  cruel ;  it 
brought  tears.  Upon  her  saying  she  ought  not  after  that 
to  marry  him,  he  asked  her  forgiveness,  and  j)rotestcd  it 
would  make  him  the  most  miserable  of  men.  She  forjrave 
this,  and  married  him.  It  was  hardly  possible  for  her  to 
forget  it.  The  breach  of  faith  may  have  been  caused,  if  it 
was  not  excused,  by  his  economical  spirit ;  but  the  scene  in 
the  morning  appears  like  a  contrived  heartless  and  cruel  stab. 

Again,  her  child  died  from  some  injury  by  falling  off  a 
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lounge,  where  she  had  placed  it.  Afterwards,  he  told  her  and 
others,  ill  her  presenw,  that  she  had  laid  the  child  on  the 
lounge  purposely,  that  it  might  fall  off  and  be  killed.  This 
to  a  mother  grieving  for  the  loss  of  her  child,  and  who  would 
reproach  herself  and  feel  miserable  because  she  had  placed 
the  child  in  peril,  whether  there  was  any  negligence  in  it  or 
not,  was  a  most  unfeeling,  malignant,  and  cruel  accusation. 
Xo  personal  violencHi  of  which  he  was  accused,  approaches  it 
in  cruelty.  It  is  shown  by  two  witnesses ;  he  nowhere  con- 
tradicts it. 

He  ordered  her  sister,  from  a  distant  town,  who  was  visit- 
ing her,  to  leave  his  house,  and  attempted  to  seize  her  and 
put  her  out.  He  ordered  a  friend  of  hers  from  Trenton, 
whom  he  ha<l  visited  in  company  with  his  wife,  when  she  was 
visiting  his  wife,  to  leave  his  house,  and  when  his  wife  op- 
jK)sed  it,  brought  a  policeman,  and  when  he  refused  to  put 
her  out,  brought  another  with  some  warrant  for  the  purjiose. 

He  called  her  a  fat,  lazy  thing,  and  spreading  out  his 
dressing-gown  walked  up  and  down  the  room,  mimicking  her 
gait  in  the  presence  of  her  servant. 

In  August,  18G3,  he  published  in  the  city  papers  a  notice, 
warning  every  one  to  trust  no  one  on  his  account,  and  ex- 
plained to  her  and  merchants  with  whom  she  dealt,  that  it 
was  intendeil  for  her.  This  was  wanton,  as  it  does  notaj)- 
pear  that  she  had  ever  contracted  any  debt  of  consequcno?^ 
without  his  approval  and  consent. 

His  conduct  in  expelling  her  from  liis  bed,  because  she  staid 
out  on  one  night  until  after  ten  o'clock,  and  disturbed  his  sleep 
by  coming  to  beil  at  that  time,  was  harsh  and  unjustifiable. 
His  conduct  in  not  allowing  her,  after  1860,  to  purchase 
the  iamily  stores,  in  dealing  out  money  to  her  in  parcels  oi 
ten,  twenty-five,  and  lifty  cents,  and  n^piiring  her  then  to 
tell  what  it  Avas  to  be  expended  ibr,  Avas  neither  unla\d*ul  or 
crupl,  but  it  was  calculated  to  provoke,  though  it  did  notj»»'' 
tifv  many  of  the  epithets  which  she  is  Siiid  to  have  bestowcni 
on  him ;  and  his  whole  treatment  and  conduct  was  calculat«?<^ 
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irritate  and  provoke  a  quick  and  uncontrolled  t€rai)er  to 
ch  outbreaks  as  she  indulged  in.  But  it  by  no  means  jus- 
ted them.  It  is  not  necessary  here  to  express  an  opinion 
to  which  of  these  parties  was  to  be  mast  blamed  for  these 
iliappy  disconls.  The  fact  that  his  daughter,  who  was  six- 
?n  years  of  age  at  the  separation,  and  who  saw  the  conduct 

each  to  the  other,  constantly  and  ijitimately  until  then, 
irmly  took  sides  with  her  stepmother  against  her  father, 
rows  more  light  on  this  question  than  can  be  derived  from 
idcuce  so  contradictory  as  much  of  this  is.  Her  letters, 
•itt^n  during  the  last  three  montlis,  show  with  certainty 
lat  her  opinion  then  Avas,  and  she  must  have  had  more  ob- 
[uity  of  moral  perception  and  deficiency  of  natural  affcHition 
in  I  can  conceive  possible  in  her  case,  if  the  conduct  of 
rs.  Dovce  was  such  as  her  husband  and  his  witnesses  state, 
d  unless  her  father's  conduct  had  been  stronelv  marked  bv 
irshness  and  ill-treatment. 

With  this  light  as  to  the  relations  of  the  parties,  we  can 
Jtter  consider  the  facts  which  constitute  the  separation. 
It  is  shown  that  before  he  left  Kockland  Lake,  Mr.  Boyce 
^ired  a  separation.     He  asked  her  father,  a  year  before  this, 

take  her  home,  and  offered  to  pay  him  anything  he  should 
k  for  her  board.  He  told  Mrs.  McLauglilin,  before  they 
ft  Jersey  City,  that  he  was  determined  to  separate.  He  told 
rs.  Plum,  that  he  wanted  her  to  take  §400  a  year,  and  live 
>arate.  He  offered  her  this  in  Mrs.  Plum's  presence, 
tcr  they  went  to  Rockland  Lake  he  got  Mrs.  Ward  to 
cr  her  §500  a  year  to  separate.  He  told  several  that  he 
lid  not  live  with  her,  could  not  get  along  happily  with 
c*,  and  that  it  was  his  reason  for  breaking  up  housekeeping. 
>  advertised  his  furniture  for  sale,  and  offered  his  house 
let  without  consulting  her,  without  her  consent,  and  with- 
t  her  knowledge,  until  a  few  days  before  the  sale.  The 
^  was  on  Friday,  the  27th  of  April ;  the  only  bed  left  in 
-  house  that  night  was  his  own,  from  which  she  had  been 
{Killed  eight  months  before.      He  provided  no  place  for  her 

Louisa  to  sleep,  but  told  them,  when  asked,  to  go  where 
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tliey  pldiscxl.  He  provided  no  place  for  her  until  Sunday. 
He  had  determined  to  go  to  Ackerson's,  at  Rockland  Lake. 
He  never  consulted  her  about  the  place  where  they  were  to 
go,  and  she  insists  that  he  did  not  tell  her  where  he  was 
going  until  two  or  three  hours  l>efore  they  startetl  to  go  there, 
on  May  18th.  He  insists  that  he  told  her  before  the  sale  of 
the  furniture.  The  evidence  is  very  conflicting,  some  of  the 
witnesses  are,  at  least,  very  much  mistaken.  The  weight,  if 
estimated  by  tlie  number  of  witnesses,  is  on  the  side  of  Mr. 
Boyce  ;  but  notwithstanding  this,  I  am  much  inclined  to  turn 
to  the  letter  of  Louisa,  of  May  17tli,  rather  than  to  liouisa's 
recollection,  or  that  of  other  witnesses.  The  explanation  of 
that  letter  can  satisfy  no  one,  and  I  do  not  believe  that  she 
could,  at  that  time,  have  contrived  this  letter  if  she  had 
known  where  her  father  Avas  going  to,  before  she  left  Jereey 
City  on  the  14th  of  May.  But  this  point  is  not  of  any  vitai 
importance.  The  evidence  is  abundant  to  show  that  Mr. 
Boyce  intended  to  take  his  Avife  to  a  i)lace  that  he  cho?e, 
Avithout  consulting  her  wishes,  or  asking  lier  assent,  which  k 
tlie  only  object  to  be  attained  by  this  proof. 

AVhen  Mrs.  Ikn'ce  arriv(*d  at  the  tavern  kept  l>y  Ackerson 
she  was  dissiitisfied,  and  protested  against  staying  there ;  her 
husband  persisted.  The  house  was  on  tlie  shore  of  the 
Hudson,  below  the  hill  or  rocks,  here  more  than  one  hun- 
dred feet  high  ;  the  shore  was  without  cultivation,  gra.ss,  or 
herbage;  there  was  no  other  dwelling-house  below  thehiH; 
on  one  side  was  a  yard  for  building  boats,  on  the  other  a 
range  of  sheds  and  a  pig  pen ;  the  shore  was  about  four 
hundred  feet  from  the  river  to  the  hill ;  in  front  a  jact, 
to  which  the  company's  ice  boats  came  for  their  cargo.  The 
tavern  Avas  a  two  story  frame  building.  AVhen  they  arrived 
there  Avere  no  boarders  but  the  Avorkmen  in  the  l)oat-vara? 
Avho  took  th(»ir  meals  there.  Mi's.  Ackerson  did  all  her  own 
Avork,  and  had  no  servant ;  but  one  Avas  got  sewn  afterwards. 
The  rooms  Avere  small,  illy  lighted,  and  poorly  furnished.  I^ 
AA'as,  in  fact,  a  forlorn,  desolate  place,  on  the  west  shore  oi 
the  Hudson,  below  the  rocks,  AAithout  a  single  habitation  on 
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tliat  side  in  sight.  It  was  a  place  wlicre  no  one  would  resort 
or  stay,  except  amateur  lishermen  or  boatmen,  or  persons 
whose  straitened  circumstances  would  compel  them  to  put  up 
there.  The  whole  Jtspecrt  of  tlie  place  was  such  that  no  one 
can  doubt,  in  the  relation  of  these  parties,  that  Mr.  Boyce 
brought  his  wife  there  to  mortify  ami  humble  her,  whether 
lie  told  her  so  or  not.  That  he  did,  slie  asserts  and  he 
denies. 

While  thev  continued  at  Aokerson's  their  conduct  towards 
each  other  seems,  in  tlie  main,  to  have  been  comparatively 
amicable.  Thev  went  several  times  to  Jersev  City,  and  he  made? 
arrangimients  with  Mrs.  Ward,  residing  there,  for  the  com- 
plainant to  stay  at  lier  house  when  she  cinne  to  Jersey  City. 
He  procurefl  or  paid  for  some  clothing  for  her.  Tlu;y  had  a 
number  of  disputes  and  quarrels,  in  one  of  which  personal 
violence  was  used ;  for  this  she  had  liim  arrestwl,  tried,  and 
fined. 

On  Thursday,  the  23d  of  June,  Mrs.  Boyce  wanted  to  go 
to  Jersey  City.  She  says,  he  had  promised  her  that  she  shouhl 
go  on  that  day.  AMien  the  day  arrived  he  opposed  it,  and  told 
her  not  to  go,  but  to  wait  until  Monday  and  go  with  him. 
He  refustxl  to  give  her  money  to  pay  her  expenses,  and  before 
the  boat  arriveil,  in  which  she  must  go  if  slie  went,  he  walked 
out  of  the  way.  She  borrowed  a  dollar  from  Mary  Caton, 
the  servant,  and  went.  She  had  told  Mr.  lioyci*,  as  she  says, 
that  she  would  be  back  on  Saturday,  or  if  not,  she  would  see 
him  on  Monday,  when  he  aime  down.  She  did  not  return 
on  Saturday. 

On  Monday  morning,  June  27th,  Mr.  Boyce  left  Acker- 
son's  for  Xew  York.  lie  took  with  him  all  his  clothing  and 
other  goods,  packed  in  his  trunk,  ex(x»pt  an  old  hat  and  an 
empty  cigar  box,  which  he  left  in  his  room,  and  one  shirt 
and  some  small  articles  which  were  l>eing  washed,  and  which 
lie  requested  Mr.  Ackerson  to  bring  to  him  at  Xew  York. 
He  did  not  tell  any  one  where  he  was  going,  or  when  he 
would  return*  He  left  no  word  or  message  for  his  wife  on  her 
return.     His  trunk  was  taken  to  some  place  in  Xew  Y'ork, 
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to  wliicli,  sometime  that  week,  Mr.  Ackerson  brought  his 
shirt  and  some  other  small  articles.     On  the  same  dav.orthe 
next  (lay  at  farthest,  as  I  am  satisfied  from  the  evidence,  he 
went  to  Manhasset,  Ijong  Island,  and  engaged  board  for 
himself,  of  B.  H.  Smith,  a  farmer  living  there.     He  engaged 
hoard  therefor  himself  alone ;  never  mentioned  his  wife  t<r» 
Mr.  Smith,  who  did  not  know  that  he  had  a  wife.     He  re- — 
turneil  to  New  York  on  Friday,  Jnly  1st,  and  staid  tliere,  o"K~ 
about  the  citv,  until  Julv  5th,  when  he  went  back  to  Smith\==--* 
where  he  continued  to  board  until  some  time  in  Octobe*:"  — 
When  he  left  Ackerson's  he  knew  that  his  wife's  clothing  an^c 
her  trunks  were  there,  and  that  she*  expected  to  return.     HI 
paid  for  her  board  and  his  own  up  to  that  morning.     He  pai 
to  Mary  Caton  the  borrowed  dollar,  and  never  came  bacrl^ 
there  himself  to  board,  and  never  sent  any  note,  message, 
directions  to  his  wife  as  to  where  she  was  to  stav,  or  info 
ing  her  that  he  had  niade  any  provision  for  her.' 

Mrs.    Boyce   returned   to  Ackerson 's  on  the  morning 
Wednesdav,  July  29th.     She  savs,  that  not  secinff  him  tx^ 
Mrs.  Ward's  on  Monday,  she  called,  on  Tuesday  morninST'r 
on  the  captain  of  the  steamboat,  who  informed  her  that  boi* 
husband  came  down  Avith  him  on  Monday,  and  said  that  b<? 
did  not  intend  to  return  to  Rockland  Lake.     She  went  to 
Ackerson's  on  Wednesday,  and  on  arriving  inquired  of  Mrs- 
Ackei'son  for  her  husband.     Mrs.  Ackei*son  told  her  that  he? 
had  left,  bag  and  baggage.     On  in([uiring  if  he  had  left  anV 
Avord  for  her,  she  was  told  he  had  not.     Mrs.  Ackerson  went 
to   the   bar-room   to   her   husband,  and   returned  with  tb<? 
ansAver,  that  Boyce  had  left  no  word  for  her  with  him.     Thi^' 
is  the  statement  of  tliat  occurrence,  as  stated  by  Mrs.  Boyce 
and  Mary  Caton,  who  was  present.     Mrs.  Ackerson  states  i^ 
differently,  in  some  resi>ects,  but  her  statement  is  not  so  elca^ 
or  consistent,  and  I  j)refer  to  rely  on  that  of  Mary  Caton  an^ 
the  complainant.     After  all,  the  main  difference  is,  as  to  tb^ 
words,  bag  and  baggage,  which  are  not  very  material,  as   h^ 
had  left  with  his  trunk  and  all  his  effects.     That  he  left   no 
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sssagc  for  her  is  beyond  question,  as  he  himself  testifies 
sitively,  that  he  did  not. 

She  stayed  tliere  tliat  night,  packed  her  clothes  in  her 
inks,  and  went  to  New  York  the  next  morning.  Some 
►^s  afterwards,  having  borrowed  some  money,  she  went  for 
•  trunks.  The  next  morning,  as  Aekersoij  and  his  wife 
re  carrying  down  her  trunks  (tliey  had,  in  the  meantime, 
charged  their  servant),  she  oftereed  to  pay  him  her  bill. 
^  told  lier  there  was  nothing  to  pay,  that  Mr.  Boyce  had 
>vide<l  for  tlie  payment.  Upon  this  she  said  that  she 
Lild  not  tlien  take  away  her  trunks.  Ackerson  then  told 
',  that  Mr.  Boyce  said  he  would  pay  for  her  board  as  long 
!>he  stayed  there.  She  left  her  trunks,  went  back  to  the 
'",  and,  in  a  few  days,  returned  with  a  female  friend,  who 
ycd  there  with  her  that  night.  The  room  formerly  occu- 
cl  l)y  her  was  then  occupied  by  a  stranger  and  his  wife, 
I  Mrs.  Boyce  and  her  friend  slept  in  another  room.  The 
'^t.  morning  she  left  with  her  trunks.  Up  tothat  time  she 
s  not  informed,  nor  did  she  know,  where  Mr.  Boyce  was. 
^o  Ackersons  did  not  inform  her,  nor  did  thev  know  where 

Avas.  Mr.  Boyce  dicf  not  communic^ate  with  her  in  any 
^>',  until  after  she  liad  taken  board  at  Mrs.  Henry's,  in 
*'^sey  City.  He  refused  to  pay  her  l^oard  there,  and  to  pay 
'^  clothing  which  she  bouglit  of  merchants  in  Jersey  City. 
^^  evidence  as  to  some  of  tliese  fact:?,  is  somewhat  contradic- 
^y  but  on  careful  consideration  of  it,  I  have  been  brought 

the  above  conclusion  as  to  the  facts. 

3f  rem  these  facts  the  conclusion  is  inevitable,  that  the  de- 
f^dant  did  separate  himself,  and  intended  to  separate  him- 
»f,  from  his  wife.  That  when  he  left  he  intended  not  to 
Uic  back  to  her,  or  to  that  place,  and  that  his  manner  of 
^ving,  in  her  absence,  without  advising  her  of  his  int<?n- 
^ns,  and  concealing  from  her  and  the  Ackersons  the  pla(*e 
which  he  had  gone,  was  designed  to  produce  the  impression 
^  her  that  he  liad  abandoned  her,  and  to  influence  her  con- 
^^ct.  He  had  before,  expelled  her  from  his  bed;  had,  against 
^T will,  broken  up  housekeeping;  and  had  taken  her,  without 
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consulting  her,  and  without  lier  consent,  to  a  place  disagreeable?* 
of  itself,  such  as  lie  knew  must  be  repulsive  and  intolerable  to 
her.     He  then  privily  deserted  her,  leaving  her  with  no  com. — 
panion,  or  any  one  within  reach  suitable  for  conipanionshi|;»^ 
at  an   ordinary  country  tavern,  with  no  money  to  jiayhcrKr 
board,  and  no  assurance  from  any  one,  that  her  board  \v£i^> 
provideil  for  until  her  second  return  from  Xew  York.    Tlies^o- 
facts  constitute  a  separation  from  his  wife,  and  an  abacdoi]-^ 
ment  of  her.     He  did  this  without  providing  for  her  main^ 
tenance  and  support.    The  arningemcnt  he  made  with  Acker- 
son  was  not  such  provision  as  satisfies  the  stiitute. 

The  wife  is  bound  to  follow  her  husband  when  he  changes 
his  residence,  even  without  her  consent,  provided  the  change 
is  made  by  him  in  the  bona  fide  exercise  of  his  power,  as  head 
of  the  family,  of  determining  what  is  the  bc^t  for  it.    Even 
this  may  have  its  limits,  and  it  may  be  questioned,  whether  a 
husband  has  a   right  to  recpiire  his  wife   to  leave  all  her 
kindred  and  iricnds,  and  follow  him  to  Greenland  or  Africa, 
or  even  to  Texas,  Utah,  or  Arizona.     Clearly,  he  has  no 
right  to  take  her  to  such  places  as  a  punishment  for  her  disC^ 
bedience,  extravagance,  or  nngovcrnable  temper.     Xo  hus- 
band has  the  right  to  take  his  wife  to  any  such  place  where 
he  does  not  intend  to  reside  with  her  himself,  and  compel  her 
to  stay  there  at  his  pleasure,  alone  without  him.     Else  he 
might  take  a  wife  who  had  oliended  him,  from  a  comfortabk 
or  luxurious  home  among  the  most  cultivateil  inhabitants  ot 
the  state,  to  a  hut  in  the  pines  of  AVest  Jersey,  among  char- 
coal burners,  fishermen,  and  furnaccmen,  and  by  placing  het 
in  a  comfortable  log  cabin,  in  a  pure,  healthy  atmosphere, 
with  wholesome,  well-cooked,  nutricious  food,  while  he  hini' 
self  went  to  Saratoga  or  Niagara,  or  returned  to  his  luxuriou-"^ 
home,  and   be  held  to  have  complieil  with  the  law  by  thii=* 
providing  for  her  support.     The  defendant  had  no  right  to 
annex,  as  a  condition  to  the  provision  for  the  support  of  li*" 
wife,  that  she  should  stay  without  him  or  any  companion,  ^^ 
a  place  like  Ackerson's  tavern.     Besides,  if  it  had  beei»^  ^ 
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>er  place,  the  mere  provision  for  board  and  lodging  is  not 
ffieient  provision.  She  had  no  money  at  her  command 
niploy  a  physician,  to  send  for  medicine,  or  to  get  away 
fi  tliis  place  to  her  relatives,  if  they  should  be  sick  or 
ig,  or  to  go  anywhere  for  the  necessaries  of  life,  or  for  any 
ely  or  enjoyment. 

!'here  is  no  justifiable  cause  for  the  abandonment  shown, 
lall  not  consider  whether  her  ungoverned  temper,  her  fre- 
iit  outbursts  of  passion,  the  abusive  and  scurrilous  epi- 
-s  bestowinl  on  him,  and  her  perseverance  in  tantalizing 
I,  were  not  occasioned  or  justified  by  his  harsh  treatment 
ler  in  the  instances  before  mentioned,  and  others.  But  if 
y  were  not  provoked  by  him,  they  are  not  crimes,  but  the 
rmities  and  defects  which,  in  consideration  of  law,  a  hus- 
d  undertakes  to  put  up  with  when  he  takes  his  wife  for 
:er  or  worse.  In  morals,  it  may  be  different.  A  man 
not  desert  his  wife  because  she  is  extravagant,  or  lazy,  or 
ars,  or  uses  coarse  language,  or  is  sickly,  fretful,  or  of  vio- 
^  temper ;  or  because  she  wreaks  her  temper,  or  showers 

coarse  or  profane  language  upon  him,  and  thus  makes  his 

Uncomfortable.  Incc^mpatibility  of  temper  has  not  as  yet, 
^fcw  Jersey,  been  made  by  law  a  ground  of  divorce  or  for 
ertion. 

n  my  opinion,  the  evidence  shows  that  the  defendant  has, 
hout  justifiable  cause,  separated  himself  from  his  wife,  and 

neglected  to  maintain  and  provide  for  her  ;  and  a  decree 
St  be  made  for  a  suitable  support,  to  be  paid  and  provided 
the  defendant  for  her.  To  enable  the  court  to  determine 
Eit  is  a  proper  amount  to  be  paid  for  that  purpose,  it 
St  be  referred  to  a  master,  to  ascertain  and  report  what  is 

amount  of  the  defendant's  estate,  and  of  his  income  from 
t  and  all  other  sources. 

V^OL.  VIII.  z 
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Beldex  r.s.  Beldex. 

"Where  tlie  children  and  devisees  of  a  testator  executed  a  written  agrc^e"- 
raent  to  divide  all   h'm  property  equally,  although  his  will  gave  to  bia^ 
three  sons  a  valuable  lot,  and  divided  the  residue  of  his  estate  equal/ v 
between  his  sons  and  daughters,  and  one  of  the  sons  at  the  signing  tyf 
such  agreement  execute  to  the  otiier  sons  a  deed  for  his  share  in  that  lot^ 
with  the  verbal   understanding  that  it  was  for  the  purjxxsc  of  enabh'ng" 
them  to  carry  out   the  agreement  of  equalization,  no   implied  promise- 
arises  that  these  grantees  will  pay  to  him  the  amount  8i)ecified  in  tli« 
deed  as  the  consideration  of  the  conveyance.     The  circumstances  negatirc 
>uch  implication. 

Argued  upon  proofs  and  the  pleadings  in  the  cause. 

J//-.  J/:  P.  (7m/,  for  J.  C.  Belden. 

J//".  P,  L,  Voorhfcsy  for  defendant  O.  S.  Belden. 

The  Chancellor.  * 

Tlie  question  arises  between  the  parties  to  a  suit  in  parti"^ 
tion,  as  to  their  respective  interest  in  one  of  the  parcels  ^^^ 
land  sold  by  virtue  of  the  order  for  sale.     The  parties  wcrc 
children  of  Calvin  Belden,  of  8aleni,  who  died  in  May,186i- 

Calvin  Belden,  by  his  will,  devised  a  store  lot  in  Salem  to 
his  three  sons — John,  David,  and  Oliver — subject  to  a  mort- 
gage of  ?1800,  and  an  annuity  of  $400  to  his  widow.  Th^ 
residue  of  his  property  he  divided  c^jually  among  his  three 
sons  and  three  daughters.  . 

After  his  death,  on  the  20th  of  Februar}-,  1867,  his  chil- 
dren entercHl  into  an  agreement  for  doing  away  the  preference 
given  in  the  will  to  his  sons,  and  for  equalizing  the  divisio^^ 
of  his  property  among  his  six  children.  His  sons,  Jolmau^ 
David,  who  were  the  acting  exec^utors,  undertook  to  carry 
out  the  agrcH?ment,  and  Oliver,  to  enable  them  to  do  so,  at  th*^ 
time  of  signing   the  equalization   agreement,  executed  ai*^ 
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iverecl  to  them  a  deed  for  his  interest  iu  the  store  lot.  The 

sidcration  expressed  was  $3000. 

Oliver  claims  tliat  tliis  $3000  was  to  have  l)een  paid  to 

1  above  his  equal  one-sixth  of  the  property,  and  this  is  the 

yr  question  in  the  cause. 

^Iie  vahie  of  the  store  lot  was  $16,000.     The  mortgage 

interest  were  $2000,  and  the  value  of  the  annuity  was 
ut  $2000,  leaving  the  net  value  of  the  store  lot  §12,000, 
^2000  to  each  child.  If  the  claim  of  Oliver  is  allowed, 
1  child  having  received  besides  his  or  her  equal  share  of 
rest  of  the  testator's  estate  $2000  of  the  value  of  the 
e  lot,  David  and  John  each  paying  SI 500  to  Oliver,  will 
^  only  $500  each  out  of  the  store  lot,  and  Oliver  will 
<i  received  $5000  out  of  it,  the  daughters  receiving  $2000 
^.  Bv  the  will  each  son  would  have  received  §4000. 
-  values  here  assumed  are  about  the  true  values,  but  if 
^xent  values  are  assumed  the  result  will  be  proportionally 
'^t  the  same ;  a  result  widely  different  from  the  equali- 
On  of  division  which  was  the  object  of  the  agreement.  It 
^portant  to  keep  this  result  in  view  in  construing  the 
'i^ements  and  releases  in  this  case,  which  are  not  drawn 
«l  much  skill,  and  may  on  their  face  possibly  permit  of 
^  constructions. 
C*he  agreement  of  equalization,  after  stating  the  preferen- 

devise  of  the  store  lot  to  the  three  sons,  stated  that  the 
Idren  of  testator  "  have  decideil  upon  dividing  tlie  re- 
Uary  estate  of  their  said  parent  in  a  different  manner  than 
•t  as  set  forth  in  the  said  will,  intending  thereby  to  equalize 
ir  respective  shares  of  said  estate  as  nearly  as  practicable  f' 
i  then  provides  that  the  acting  executors  do  state  an  account 
x\\  the  debts  and  liabilities  of  the  deceaseil,  and  of  the  assets, 
i  of  the  moneys  paid  out  by  them,  and  also  of  the  moneys 
i  assets  received  and  unexpended  in  their  hands,  and  a  valu- 
on  of  all  the  real  and  personal  estiite  unsold,  including  the 
*xe  lot,  clear  of  the  encumbrances  created  by  the  will.  If 
^  children  approved  of  such  statement  and  valuation  the 
-ing  executors,  John  and  David,  were  to  take  the  property 
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at  that  valuation,  and  to  assume  and  discharge  all  the  debt* 
and  liabilities  of  tlic  deceased ;  and  the  residue  of  the  estate, 
after  the  discliargc  of  all  claims,  was  to  be  dividwl  into  six 
equal  shares,  each  child  to  have  one  share.  And  each  of  the 
parties  agreed  to  sign  and  execute  all  necessarj'  instruments, 
in  writing,  convet/anccs  and  transfers,  to  facilitate  and  com- 
plete without  delay  that  agreement. 

The  only  conveyance  necessary  to  enable  the  executors  to 
carry  out  that  agreement,  was  a  deeil  from  Oliver  to  them  of 
his  one-third  of  the  store  lot.     That  deed  was  executed  and 
delivered  at  the  same  time  with  this  agreement,  and  the  two 
instrumcnits  must  therefore  be  considered  and  construed  as 
part  of  the  same  transaction ;  and  both  must  be  considered 
as  part  of  the  ecpialization  of  the  distribution  of  the  estate  of 
the  testator  among  his  six  children.     The  agreement  clearly 
states  that  such  was  its  object,  and  this  is  sho>vn  by  the  parol 
testimony.     The  opemtivc  words  of  the  agreement  in  confor- 
mity with  the  recited  object,  expressly  provide  that  the  whote 
residue,  after  the  payment  of  debts  and  liabilities,  shall  bo 
equally  divided  among  the  six  children.     This  is  entirely 
inconsistent  with  a  preference  of  ^3000  to  Oliver  out  of  th€? 
shares  of  his  two  brothers,  and  with  the  very  unequal  and 
unjust  result  that  would  follow. 

The  criticism  on  the  words  in  the  recital,  that  it  was  "th^ 
residuary  estate  "  that  was  to  be  divided  differently,  amounts* 
to  nothing.     The  words  may  refer  to  the  residue  after  special 
legacies  and  devises  are  taken  out,  as  it  is  used  in  the  will,  oT 
the  residue  after  payment  of  debts  and  expenses,  as  it  is  used 
in  the  operative  part  of  this  agreement.     It  is  not  used  it* 
the  first  meaning,  because  this  very  sentence  says  that  th<? 
object  is  to  provide  for  its  distribution  in  a  diiferent  mann^^ 
from  that  set  forth  in  the  will,  by  equalizing  the  shares.    A^ 
the  will  equalized  the  shares  in  the  residue  over  s{)ecial  gift^ 
the  only  meaning  that  can  !)e  given  here  is  the  residue  affc^^ 
debts  and  expenses.     The  provision  that  the  title  to  the  sto*"^ 
lot  should  not  be  aifeeted  by  the  agreement  is  clearly « ^' 
necessary,  but  can  have  no  effect  upon  the  agreement. 
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There  can  be  no  doubt  as  to  the  eflPect  and  construction  of 
se  two  instruniejits — the  deed  and  the  agreement.  But 
iver  contends   tliat  there  was  an  agreement  by  David 

1  John  to  pay  him  §3000  for  this  conveyance,  and  that  he 
il  be  allowed  to  prove  this  and  the  fact  that  it  is  unpaid, 
twithstanding  the  receipt  on  tlie  deed ;  and  that  as  unpaid 
rchase  money  it  was  a  lieu  upon  the  premises  and  upon 

2  proceeds  of  the  sale  now  in  this  court. 

A  vendor  will  be  allowed  to  prove  the  purchase  money 
paid,  notwithstanding  the  receipt  on  the  deed,  and  has  a 
a  upon  the  premises  sold  for  unpaid  purchase  money, 
lich  would  follow  the  proceeds  when  paid  into  court. 
t  such  receipt  juust  ha  contradicted  by  proof  that  is 
ir  and  convincing.  In  this  case  the  only  proof  is  that  of 
ver  S.  Belden  himself.  He  is  contradicted  bv  his  brother 
LJi,  who  has  survived  David.  It  is  not  claimed  by  John 
b  the  money  was  paid,  but  that  the  deed  Mas  delivered  to 
:*y  out  the  agreement  into  which  Oliver  entered  with  the 
t3rs  and  afterwards  confirmed  by  receiving  his  share.  The 
^tal  of  a  consideration  in  a  deed  is  no  proof  that  that  was 
cjed  to  be  paid.  And  the  mere  proof  that  no  money  was 
d  at  the  delivery  of  such  decfl  would  not  sustain  an  action 

the  consideration  recited.  Oliver's  own  testimony,  and  the 
fc  that  he  accepted  at  the  time  the  same  sum  as  was  paid  to 

sisters  in  a  bond  given  to  him  by  David  and  John,  affords 
trong  presumption  that  this  §3000  was  not  to  be  paid  in 
-lition  to  that,  as  it  would  then  have  naturally  been  in- 
idcd  in  that  bond. 

Besides  John  Belden,  three  other  witnesses  i)resent  at  the 
Gcution  of  the  deed,  state  positively  that  it  was  given  for 
2  purpose  of  carrying  out  the  agreement  of  equalization. 
One  witness,  especially  when  he  is  the  party  in  interest, 
nnot  be  allowed  to  overcome  the  recitals  in  two  instruments 
ecuteil  by  himself  under  seal,  when  contradicted  by  so 
^y  others.  The  other  facts  and  circumstances  in  the  case, 
e  submission  and  award,  and  the  two  releases  executed  by 
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Oliver,  confirm  strongly,  if  not  conclusively,  this  view  of  the 
case,  and  need  not  Ikj  further  (considered. 

The  claim  of  Oliver  S.  Belden  must  be  overruled  and  dk- 
allowed,  with  the  costs  occasioned  by  it. 


IIaguk  and  Yoss  vs.  Tiik   Inhabitants  of  West  Ho- 

BOKEN  and  DowD. 

1.  If  a  i>uri'liasor  of  a  tract  of  land  suliject  to  a  mortgage  given  by  him 
for  the  con!«idcratit>n  money,  lays  out  the  wime  in  blocks  and  Btreet8,«wl 
Kclls  lots  by  reference  to  the  map  by  which  it  i«  laid  out,  and  thus  dedi- 
cates these  streets  to  public  use,  as  against  himself,  upon  a  foreclofliire  «!« 
made  under  the  mortgage,  in  a  suit  where  such  i)urchaser  h  a  party,  the 
dedication  is  made  voiJ.     The  purchaser  buys  free  from  it* 

2.  If,  after  the  streets  have  been  opemsl  and  used  by  the  public,  the 
mortgagee  releases  to  the  mortgagor  a  block,  with  its  appurtenances,  ^efe^ 
ring  to  the  map,  one  who  had  purchased  a  lot  in  said  block  and  on  socb 
street,  and  by  such  purchase  had  ac(juired  the  title  (►f  the  mortgagor  tothe 
middle  of  tlie  street,  or  a  right  of  way  over  it,  this  release  dischai^geft  not 
«>nly  the  lot,  l)Ut  the  half  of  the  street,  or  the  right  of  way  to  which  the 
]>urcha<er  .ic<iuired  title,  from  the  lion  of  the  mortgage,  and  the  sabscqaent 
foreclosure  sale  does  not  affect  the  title  to  such  street  or  right  of  way. 

.*>.  The  riglits  that  others  have  acquircnl,  by  dedication,  fnmi  the  molt* 
gagi>r  over  this  street  or  right  of  way  so  released,  are  not  atfected  by  the 
iiiortgugc  sale  if  not  made  parties  to  it. 

4.  The  i)urchaser  of  such  lot,  with  the  right  of  way  appurtenant,  wu^ 
not,  as  against  the  public,  be  allowed  to  encl(»se  the  land  in  front  of  h^ 
lot  so  de<licated,  by  virtue  of  a  dee<l  given  to  him  by  the  purchaser  at  the 
foreclosure  sale  for  tliat  purpose. 


This  c:uise  was  argued  on  final  hearing:,  upon  the  pleading' 
and  proofs. 

J//-.  Winfiddy  for  complainants. 

Mr.  J.  B.  Vrcdcnhurgh,  for  defendants. 
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The  Ciiaxcellor. 

TIic  coniphiinants  seek  to  restrain  the  township  and  its 
eontraetor  from  opening  Clinton  street  to  the  widtli  of 
seventv-livc  feet,  bv  wliieh  the  conrt  vards  in  front  of  these 
dwellings,  ineluding  the  whole  front  of  the  block  between 
Patcr.son  street  and  Iloboken  street,  would  be  thrown  into 
the  street  to  the  depth  of  twenty-five  fvvtt.  The  question  is 
whether  this  strip  of  twenty-five  feet  is  dedicated  to  the 
public,  so  that  the  township  authority  have  the  right  to  take 
it  without  compensation. 

lirowning,  who  hiid  out  the  village  of  AVest  Iloboken, 
bought  the  tract  on  which  the  premises  in  (piestion  arc  situate, 
of  Tniphagen,  on  the  1st  of  l)ecend)er,  18f55,  and  gave  back 
a  mortgage  for  i)art  of  the  consideration,  which  was  fore- 
clased,  and  the  property  conveyed  back  to  Traphagen  by  the 
sheriti'on  the  foreclosure  sale,  by  deed  datcMl  A]>ril  8th,  184L 
Browning,  by  a  map  made  in  183G,  and  iih.'d  in  the  county 
clerk's  office  on  the  9th  day  of  May,  1837,  laid  out  this  tract 
toijether  with  several  other  and  much  lar<i:cr  tracts  whi<*h  he 
had  bought,  into  blocks,  lots,  and  streets.  On  the  20th 
day  of  September,  183G,  Ih'owning  conveyed  to  the  com- 
plainant Hague,  four  lots  on  Clinton  avenue  and  three  lots 
on  Pat<?rson  avenue  on  this  map,  being  in  bl<x*k  No.  2,  and 
anncxc<l  to  the  dewl  a  diagram  of  block  No.  2  with  its 
division  into  lots,  and  the  adjoining  streets,  in  which  Clin- 
ton avenue  is  ealleil  Broad  avenue*,  seventy-five  feet  wide. 
Browning,  on  the  23d  of  September,  1830,  conveyed  to 
JIayeock,  (through  whom  the  complainant,  Yoss,  derives 
title,)  four  lots  in  block  2,  fronting  on  Clinton  aveiuie,  being 
the  residue  of  the  front  of  block  2,  and  annexed  to  the  deed 
a  like  diagram.  On  the  21st  of  Xovember,  183G,  Traphagen 
released  to  Browning  the  block  2so,  2  on  the  map,  being 
twenty-eight  lots  as  laid  down  on  the  map,  from  the  lien  and 
operation  of  the  mortgage. 

Browning,  in  1837,  conveyed  lots  laid  down  on  this  map 
to  purchasers,  and  in  that  year  conveyed  to  Ulysses  Savoy e 
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fourteen  lots,  being  the  north  half  of  block  Xo.  10  on  the 
map.  These  lots  were  not  part  of  the  tract  conveyed  by 
Traphagen,  nor  inchulcHl  in  the  mortgage  to  him,  but  were 
part  of  a  tract  purchased  of  Van  Winkle. 

The  decree  for  the  forec^losure  sale  and  the  sheriff's  deed  botk 
excepted  tlie  twenty-eight  lots  in  block  2,  released  by  Trap- 
hagen. After  tlie  sheriff's  deed  to  him  on  the  6th  day  of  llay, 
1843,  Traphagen,  by  two  deeds,  conveyed  to  Hague  and 
Maycock  respectively,  a  strip  of  twenty^five  feet  on  Clinton 
avenue  next  adjoining  their  lots,  which  is  the  strip  in  ques- 
tion in  this  case. 

Tlie  making  and  filing  this  map  and  selling  lots  by 
reference  to  it,  is  a  dedication  of  the  streets  laid  out  to  the 
public,  so  far  as  Jkowning,  or  title  derived  from  him,  is  con- 
cerned. Acceptance  by  the  proper  public  authority  is  also 
nei*es.sary,  in  order  to  make  the  public  liable  for  maintaining 
the  streets  in  goml  order.  But  the  proper  authorities  may 
accept  the  dedication  at  any  time  afterwards.  Trmfceit  v. 
Ilohohcn,  4  Yroom  13. 

The  township  being  the  numicipal  authority  c]larged^^^th 
the  repair  and  opening  of  streets  and  highways,  have,  throuph 
their  proj)er  oHiceins,  directed  this  street  to  be  opened  aim 
widened  to  its  original  width,  and  employed  the  defendant, 
Dowd,  to  mak(i  the  improvement.  The  township  is  the 
proper  authority  to  accept  this  dedication,  and  its  direction 
to  open  and  improve  the  street  is  an  acceptance  of  it. 

AVhen    Jkowninic   conveved  to  Ilaj^ue  and  Mavcoek,  \^ 
1837,  the  map  had  been  made  laying  out  Clinton  avcnu<^ 
seventy-five  feet  wide.     It  was  actually  opened  as  a  street 
and  used  as  such  bv  the  i)ublic  before  the  convevancetothetiij 
and  remained  oj)en  and  used  as  such  to  the  width  of 'seventy' 
five  feet,  desijjjnatcKl  bv  fences  on  each  side  from  Paterso*^ 
street  below  block  No.  2  for  several  blocks  above  and  nort» 
of  it,  until  1843,  when  the  strip  of  twenty-five  feet  in  fro ^^^ 
of  this  block  was  enclosed.    Clinton  avenue  then,  at  the  tioC^ 
of  this  purchase,  and  for  six  years  afterwards,  was  a  publ'^ 
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ft>r  every  purpose,  excei)t  burdening  the  township  with 
ng  it  in  repair.  It  is  a  settled  principle  that  a  conveyance 
ncl  bounded  on  a  street  conveys  the  fee  to  the  middle  of 
trcet,  and  these  deeds  by  Browninj^  thus  conveyed  the 

>  the  middle  of  the  street ;  and  without  this  principle 
oreated  and  granted  the  right  or  cjiscment  annexed  to 
'  lots,  of  using  Clinton  avenue  as  a  way  for  access  to  the 
ic  highways  in  the  vicinity.  When  Trai)hagcn  released 
-    lots  with  the  appurtenances  from  the  Hen  of  his  mort- 

>  he  released  aho  the  land  to  the  middle  of  the  street 
passed  with  his  deed,  and  also  the  right  of  way  over  the 
catcil  street  that  was  appurtenant  to  the  lot.     This  is  not 

the  legiil  effect  of  the  rclcjise,  but  must  have  been  so 
^rstooil  and  intend(Hl  by  Trai)hagen,  for  the  release  refers 
le  map  and  describes  the  lots  released  by  the  numbers 

down  on  the  map,  and  recites  that  thes(i  lots  had  been 
'eye<l  to  Hague  and  Maycock  ;  and  it  would  have  been 
ttle  use  to  them  to  release  the  lots,  if  the  mortgagee  could 
3  shut  up  the  street  by  which  accc^ss  was  had  to  them. 
I  a  release  by  a  mortgagee?  of  lots  descrilied  by  a  reference 

map  on  which  str(N?ts  are  laid  out,  must  be  held  by  the 
e  rule  as  a  conveyance  by  the  owner  of  the  fee,  to  convey 
land  to  the  middle  of  the  street. 

hen  this  strip  being  released  from  the  mortgage  by  Trap- 
in,  did  not  pass  to  him  by  the  shcrit^^s  dei'd,  and  he 
d  give  no  title  to  it  by  his  deeds  of  May  6th,  1843. 
»ue  and  Mavcock  held  the  title  to  these  lots  bv  the  con- 
incc  of  Browning  and  the  release  of  Traphagen  in  1837. 

deeds  by  Browning  conveyed  this  strip,  subject  to  the 
cation  by  his  map  and  conveyanc^es  thereby.  Others 
ies  Maycock  and  Hague  had  lx)ught  lots  on  this  released 
k,  and  Ulysses  Savoye,  as  appears  by  the  proof  in  1837, 
ght  foartceu  lots — the  north  half  of  block  Xo.    10    on 

map — which  is  one  bkx'k  west  and  two  blocks  north  of 

2.  Block  Xo.  10  is  not  on  the  Traphagen  tract,  but  on 
Kst  conveyed  to  Browning  by  Van  AVinkle,  and  therefore 
?  itB  appartcnanecs  were  not  affectt»il  by  the  foreclosure. 
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Xo  dedication  by  Browning  could  affect  Trapbagen's  mort- 
gage, but  as  to  the  property  which  was  released  from  hi? 
mortgage   it   remained    impressed    with    the    dedication  of 
Browning  in  favor  of  Savoye  and  the  other  purchaser  from 
him,  for  whom  tlie  township  defendant,  as  the  proper  muni- 
cipal authority,  now  that  it  is  ready  and  willing  to  assume 
the  responsibility,  is  entitled  to  call  upon  the  complainants 
to  surrender  the  strip  of  land  for  the  object  for  which  it  iras 
dedicated — a  public  highway — and  that  without  any  compen- 
sation.    The  title  or  (cc  in  the  land  subject  to  the  ase  of  it  by* 
the  public,  will  be  retained  by  the  complainants. 

The  bill  must  be  dismissed 


Black  r.*?.  Keiley. 


1.  No  relief  will  bo  given  in  equity  to  aid  a  dceti  allegeil  to  conTer  a 
goo<l  legal  title,  and  prior  in  date  and  registry  to  the  deed  against  which 
protection  is  a.skcd  for.     Such  deed  is  a  good  defence  at  law. 

2.  Xo  relief  can  be  given  in  favor  of  a  conveyance  not  proved  to  exist» 
and  not  admitted  in  the  answer. 

J>.  The  defendant  ottered  the  complainant  that  if  he  would  purchase  tb* 
title  of  a  stranger  to  a  lot  lying  within  liis  iiremiaes,  lie  would  payflOO 
towards  it.  The  complainant  ])urchased  it  for  f37'>.  Ihld,  that  tb* 
defendant  was  bound  to  pay  ^rltK),  with  the  interest  from  the  purchase,  but 
could  not  be  compel le<l  to  pay  mure. 

4.  The  defendant  was  brunid  to  i»ay  the  i)rice  agreed  for  this  title,  c^'^** 
if  proved  not  to  be  a  good  title. 

').  A  defendant  cannot  have  any  jMtsitive  relief  on  his  part  touching  tbc 
f«ubject  matter  of  the  suit ;  the  only  juilgmcnt  for  him  is  to  refuse  the  re- 
lief prayed  for  by  the  complainant. 


Argued  on  bill,  answer,  and  proofs,  upon  final  hearing. 
J//\  Gummar,  for  complainant. 
Mr.  Piinci/y  for  defendant. 
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HE  Chancellor. 

he  case,  as  stated  by  the  l^ill,  is  this :  That  Caroline 
h,  the  wife  of  Thoraas  Fitch,  was  seized  of  a  tract  of 
.  at  Keyport,  in  Monmouth  county,  devised  to  her  by 
mother,  to  be  held  and  enjoyed  as  her  sole  and  separate 
:e,  free  from  the  control  of  her  said  husband,  or  any 
re  husband,  as  fully  and  exclusively  as  if  she  were  a 
le  woman,  with  full  power  to  sell,  alienate,  and  dispose 
le  same  by  deed  or  will,  as  fully  and  absolutely  as  if  she 
i  a  single  woman. 

hat  Caroline  Fitch,  after  her  mother's  death,  in  1855,  by 
deeds,  conveyed  a  lot  fifty  feet  wide  by  one  hundred  feet 
>,  to  Alexander  Singer,  for  S300.     And  the  bill  charges 

these  deeds  vested  the  title  to  this  lot  in  Singer.  That 
>eptenil>er,  18G9,  Singer,  for  §300,  conveyed  tlie  lot  in 
o  the  complainant,  by  which  he  became  vested  with  the 
in  fee,  which  still  remains  in  him. 

hat  in  1857,  Thomas  Fitch  and  Caroline  his  wife,  con- 
d  in  fcH?  to  H.  L.  the  lands  devised  to  her  by  her  mother, 

these  words  after  the  description  of  the  whole  premises 
notes  and  bounds,  "excepting  and  reserving  from  said 
Uses  hereby  conveyed  "  (among  other  things,)  "  one  lot 
•venty-five  feet  wide  and  one  hundred  feet  deep,  fronting 
he  northerly  line  of  Inroad  street,  and  on  the  northerly 

•»  '  • 

of  said  tract  sold  and  conveyed  to  Singer."  That  by 
•al  mesne  convevances  this  tract  was  conveyed  by  H.  L. 
le  defendant,  Keiley.  In  every  mesne  conveyance  the 
"iption  of  the  premises  and  the  exception  were  in  the 
i   words. 

nat  Keiley,  after  the  conveyance  by  Singer  to  the  com- 
lant,  called  on  the  complainant,  and  agreed  to  purchase 
lot  at  a  price  agreed  upon,  but  which  is  not  stated  in  the 
This  c»ontract  Keiley  refused  to  perform,  and  has  not 
irmed.  That  Keiley  afterwards  procured  a  quit-claim 
-  from  Fitch  and  wife  for  the  Singer  lot,  and  gives  out 
pretends  that  the  deed  to  Singer  was  signed  only  by 
.  Fitch,  and  not  by  her  husband,  and  is  void. 
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Tlie  bill  avers  that  the  deed  to  Singer  is  valid,  and  con- 
veyed the  title,  and  that  the  deed  to  Kciley  from  Fitch  and 
wife  is  void,  but  nowhere  states  whether  the  deed  to  Singer 
wits  signed  by  Mr.  Fiteh  or  not.  1 

The  relief  prayed  for  is,  1.  That  the  deed  from  Fitch  and 
wife  to  Keiley  may  be   declared  void,  and  that  Keiley  be 
decreed  to  give  up  the  same — to  release  the  premises  to  the 
complainant ;  that  he  be  perpetually  enjoined  from  claiming 
title  under  the  same,  and  tliat  the  title  of  the  complainant  be 
declared  valid  :    Or,  2.  That  the  defendant  be  decreed  to  par 
to  the  complainant  3300,  the  consideration  paid  by  Singer  to 
Mrs.  Fitch  for  the  lot,  with  interest,  and  that  this  amount  be 
declared  an  encumbrance  on  this  lot  by  holding  the  dee<l  o£* 
Mrs.  Fitch  an  ai)pointment  or  charge  of  it  on  her  separatt? 
estate :  Or,  3.  Tliat  the  amount  of  §300  paid  by  the  com- 
plainant for  the  Singer  title  may  be  decreed  to  be  paid  by 
the  defendant,  and  declared  a  lien  upon  the  property.    AnJ 
lastly,  the  general  prayer  for  relief. 

If  the  title  conveyed  to  Singer  is  a  gowl  legal  title,  as  i=3 
repeatedly  alleged  in  the  bill,  as  it  is  j)rior   in   date  and 
registry  to  the  date  of  the  deed  to  Keiley,  there  can  be  no 
claim  to  any  relief  in  equity  ;  it  is  a  complete  defence  at  law- 
But  were  this  not  so,  no  relief  ciui  be  had  in  this  suit  forjts 
protection,  because   it  does  not  appear  that  there  ever  was 
such  a  deed  or  deeds  to  Singer.     The  answer  in  the  third 
paragraph  expressly  denies  all  knowledge  of  any  such  deed 
except  from  hearsay,  and  recjuires  the  complainant  to  make 
proof  thereof.     And  no  inference  as  to  the  existence  of  such 
conveyance   can  be   taken  from  paragraph   twenty-nine,  ifl 
which  he  denies  that  the  husband  of  Mrs.   Fitch  joined  in 
said  supposed  conveyance,  because  he  cjirefully  mentions  it 
as  a  supj)osed  conveyance.     This  does  not  waive  the  call  for 
proof.    No  such  conveyance,  or  any  evidence  of  its  existence, 
is  found  among  the  exhibits  or  proofs  in  the  case.    And  no 
relief  can  be  granted  founded  on  its  existence. 

There  is  no  proof  that  Keiley  agreed  to  purchase,  for  any 
sum,  the  title  of  the  complainant  to  the  Singer  lot,  after  the 
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X)mplainant  had  purchasal  it.  But  there  is  proof,  and  the 
act  is  admitted  by  the  answer,  that  after  Keiley  was  informed 
hat  Singer  claimed  this  lot,  which  was  located  very  injn- 
iously  in  the  middle  of  his  tnict,  he  urged  the  coraplain- 
nt  to  buy  in  the  Singer  claim  for  him ;  that  he  claimed  that 
Je  complainant  and  tlie  othei>  heirs,  and  the  executor  of  com- 
ainant's  father,  Job  Black,  who  had  sold  the  tract  to  Keiley 
eiichxsed  by  fenc^,  neither  of  the  party  knowing  that  this 
?ejpted  Singer  lot  laid  within  the  fences,  ought,  in  efpiity, 
>i.iv  in  that  title  for  him  ;  that  Keilev  offered,  if  he  would 
it:.^  to  pay  SlOO  towards  it,  and  the  complainant  offered  to 
It  if  Keiley  woidd  pay  half  the  expense.  No  agreement 
•  made  nearer  than  these  two  offers,  but  in  this  situation 
tlie  negotiation  the  complainant  purchased  the  Singer  title 

^300,  and  incurred  expenses  to  the  amount  of  $75  in 
^^  ing  the  purchase. 

-  think  that  tliis  may  be  deemed  a  contract  to  purchase  the 
^er  title  of  the  complainant  for  $100.  There  is  no  proof 
^ny  agreement  on  the  part  of  Keiley  to  pay  anything  more 

it.  That  he  aflerwards  offered  $375  for  it,  does  not  con- 
-Xite  a  contract  to  purchase  it  at  that  price,  as  this  offer  was 
Vised  by  the  complainant.  Keiley  had  a  right  to  withdraw 
Vvhen  he  found  that  the  complainant  did  not  have  the  legid 

^ut  the  agreement  to  pay  $100  for  the  Singer  title  he  was 
^\ind  by,  even  if  that  title  was  bad.  He  and  the  complain- 
^t,  alarmed  by  the  report  of  the  Singer  title,  both  agreed  to 
4.rchase  it  without  examining  into  its  goodness.  The  com- 
^ainant  acted  upon  faith  of  his  promise,  and  paid  out  his 
toney  for  this  title,  and  Keiley  is  bound  to  repay  him  to  the 
Ctent  of  his  agreement.  This  being  the  only  ground  of  relief 
ated  in  the  bill  that  is  sustained  by  the  proof,  a  decree  can  be 
La<le  under  the  general  prayer  for  relief. 
There  can  be  no  decree  for  relief  under  the  general  prayer, 
uless  warranted  by  facts  set  forth  in  the  bill.  The  fact  that 
le  complainant  had  acquired  the  Singer  title  is  stated  in  the 
ill,  as  also  the  fact  that  Keiley  agreeil  to  purchase  it  for  a 
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stated  price.     No  contract  in  writing  is  set  forth.     That  is 
not  necessary  unless  the  statute  of  frauds  is  pleaded.    The 
answer  denies  any  contract.     It  is  necessary  to  prove  a  con- 
tract in  writing,  or  one  in  part  performance,  so  as  to  be  takers 
out  of  the  statute.     The  answer  can  admit  one  in  writing,  oir 
one  in  part  performed.     The  aiiswer  here  admits  the  agree — 
ment  to  pay  §100  towards  the  expense  if  the  Singer  title- 
sliould  be  purcliased,  and  the  evidence  sho^vs  performanoe- 
That  tlie  amount  of  the  price  to  be  paid  differed  from  that  seC 
forth  in  tlie  bill,  would  be  no  fatal  variance ;  nor  does  proo:^ 
of  a  fixed  price  create  a  variance  from  a  contract  set  forth  ^ 
without  stating  the  price. 

The  agreement  to  pay  the  complainant  ?100  towards  buy — 
ing  in  the  Singer  title  did  not  prevent  the  defendant  froai- 
buying  the  legal  title  wherever  he  found  it  to  be,  or  make?' 
such  purchase  a  fraud  on  the  complainant,  or  give  the  com- 
plainant any  right  to  claim  that  title  as  purchased  for  hi=5 
benefit.  The  only  duty  of  Keiley  is  to  perform  his  agree- 
ment and  pay  the  amount  agreed  by  him.  There  must  be  i* 
decree  tliat  the  defendant  Keiley,  upon  the  tender  of  a  goo<i 
and  sufficient  deed  by  the  complainant  to  him,  conveying  the 
title  to  tlie  Singer  lot  as  it  was  conveycK^l  to  him  by  Alexander 
Singer  and  wife,  pay  to  the  complainant  $100,  M'ith  lawful 
interest  from  April  7th,  18(59,  and  the  complainant's  costs  ol 
this  suit.  All  other  relief  sought  by  the  complainant's  bill 
is  denied. 

No  relief  can  be  granted  to  a  defendant  by  any  {Kfeitive 
decree,  and  the  complainant  cannot  be  decreed  in  this  suit 
to  hold  the  title  to  the  Singer  lot  as  trustee  for  the  de- 
fendant, as  claimed  by  his  counsel  on  the  argument.    If  b^ 
holds,  as  he  claims,  the  legal  title  by  the  Singer  deed,  he 
ucckI  not  tender  the  title,  and  the  defendant  will  he  put  io 
his  suit  to  obtain  his  right,  if  any  he  have.     If,  on  the  other 
hand,  the  complainant  only  holds  under  the  Singer  deed  an 
equitable  title,  or  the  right  to  have  the  legal  title  conveyed 
to  him,  the  decree  refusing  that  relief,  will  leave  the  1^ 
title  in  the  defendant,  free  from  all  equity  of  the  complainant. 
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I5ird's  Administrator  vs,  Inslee's  Execi:tor.s. 


►ill  to  revive  a  suit  in  equity,  founded  on  a  judgment  obtained 
'©  tlian  twenty  years  before  tbe  bill  was  exhibited:  the  judgment  will 
P^'^^sumed  to  be  paid  and  the  bill  of  revivor  dismissed. 

•  "VVlien  the  facts  stated  in  the  bill  show  that  the  claim  upon  which  it 
*^^iided  is  barred  by  the  statute  of  limitations,  or  by  the  ecjuitable  pre- 
*l^tion  of  payment  in  analogy  to  such  statutes,  advantage  of  the  statute 
y   ^JO  taken  by  demurrer. 

^^n  demurrer  to  bill  of  revivor. 


■^*-€/\  G.  C,  LudloiCy  for  demurrer, 
---^-ir.  John  Whitehead^  contra. 


'he  Cxi anc elisor. 

^the  complainant,  by  his  bill  of  revivor,  seeks  to  revive  a 
^^  brought  by  David  Bird,  his  intestate,  against  Simeon 
•  ^rake  and  George  Inslee.  Bird  had  obtained  a  judgment 
Middlesex  county  Circuit  Court  against  Drake,  on  the 
-*'th  day  of  July,  184G,  and  by  virtue  of  an  execution  issued 
^  it  had  a  levy  made  upon  a  farm  in  the  county  as  the  pro- 
^^y  of  Drake.  Di-ake  had,  about  a  month  before  this 
^^gment,  conveyed  this  farm  to  George  Inslee.  In  October, 
^47,  Bird  filed  his  bill  in  this  court  to  set  aside  this  deed  as 
gainst  his  judgment,  on  the  ground  of  fraud. 

The  object  of  the  present  bill  is  to  revive  that  suit  against 
lie  heirs,  devisees,  and  executors  of  Inslee,  who  has  dial. 

In  support  of  the  demurrer  it  is  insisted  that  the  judgment 
^n  which  the  original  bill  is  founded  must  be  presumed  to  l)e 
>aid,  and  therefore  no  action  can  be  maintained  foundeil  upon 
hat  judgment,  or  in  which  the  equity  of  the  complainant 
lepends  upon  it.  By  the  statute  of  limitations  no  scire  facias 
sah  be  issued,  or  action  brought  upon  a  judgment  after 
rwcnty  years. 
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And  it  lias  been  held  by  the  Suprenoie  Court  that  a  judg- 
ment sliould  be  presumed  to  be  paid  after  twenty  yean?, 
although  an  execution  liad  been  issued  upon  it  and  a  1c\t 
made  on  lands,  and  proceeding  on  the  execution  been  re- 
strained by  an  injunction  out  of  this  court.  Buchanan  v. 
Rowland,  2  South.  271.  Jn  GuUck  v.  Loder,  1  Green  68,  the 
Supreme  Court  again,  in  an  opinion  delivered  by  Chief  Jus- 
tice Ewing,  approve  of  and  affirm  this  doctrine,  and  apply  it 
in  a  suit  upon  a  judgment  obtained  in  Pennsylvania,  to  whidi 
the  statute  of  limitations  of  this  state  does  not  apply. 

Jn  this  «ise,  from  the  facts  stated  in  the  bill  of  revivor, 
the  presumption  of  payment  arises,  and  therefore  the  question 
is  properly  raised  by  demurrer.  It  is  the  settled  doctrine  of 
of^uity  that  the  statute  of  limitations  can  be  taken  advantage 
of  by  denuirrer,  when  u^wn  the  facts  as  statixl  in  the  hill  the 
claim  is  barred  by  that  statute.     Stonja  Eq.  PL,  §  751. 

The  demurrer  is  well  taken  and  nuist  be  sustained,  and 
the  bill  dismissed. 


Cariuck's  Administrator  va.  Carrick's  Executor. 

When  an  executor  who  has  so  far  administered  the  jwrsonal  estate  of 
liis  testator  as  to  convert  it  into  money,  dies,  and  adoiinistrntion  de  ho^^ 
non  is  grantctl,  the  administrator  ij»  not  entitled  to  demand  of  the  executor 
of  such  decease<l  executor  the  part  of  the  estate  converted  into  money;  for 
that,  the  representative  of  the  deceased  executor  must  account  to  the  leg*' 
tee  or  next  of  kin.  He  is  onlv  entitled  to  such  chattels  or  choses  in  action 
as  have  not  been  so  converted,  and  exist  aa  they  were  at  the  death  oi  the 
first  testator. 


Argued  on  bill,  answer,  and  proofs. 
Mr.  11.  A.  Willianui,  for  complainant. 
Mr.  B.  Williamson^  for  defendant. 
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HE  ChAXCELLOR. 

Icxander  Carriek,  of  Paterson,  died  January  1st,  1831, 
ng  made  a  Avill  dated  May  19th,  1817,  executed  in  the 
ence  of  two  subscribing  witnesses,  which  was  admitted  to 
»ate  by  the  surrogate  of  Essex  county  on  the  15th  of  Janu- 

1834,  as  a  valid  will  of  personal  estate.  Probate  was 
ited  to  his  brother  Robert,  one  of  tlije  executors  named  in 
He  gave  all  his  property  to  his  executors,  in  trust,  during 
life  of  his  mother,  to  receive  and  pay  the  income  to  her, 

at  her  death  to  pay  the  principal  to  his  two  brothers, 
»ert  and  James,  and  to  his  two  sisters,  Bethia  and  Janet, 
1  a  provision  that  if  either  should  die  before  a  division, 
or  her  share  should  be  payable  to  his  or  lier  heirs,  execu- 
,  or  assigns.  James  Carriek,  tlie  brother  of  Alexander, 
1  in  1836,  leaving  children;  and  the  mother  of  Alexander 

I  in  1839. 

lobert  Carriek,  at  the  death  of  Alexander,  was  in  partner- 
p  with  him,  under  the  name  of  A.  and  R.  Carriek.  Their 
iiness  was  cot  ton -spinning,  and  they  owned  a  mill,  w4th  a 
ge  amout  of  cotton  machinery,  at  Paterson.  After  the 
ith  of  Alexander,  Robert  continued  this  business  with  this 

II  and  machinery.  He  added  largely  to  the  machinery, 
i  improved  the  building.  In  1849,  the  mill  was  burned, 
th  the  machinery  in  it.  After  the  fire,  on  an  appraisement 
ide  by  Robert  and  the  insurers,  the  remnants  of  the  ma- 
iuery  were  valued  at  $18,356.13,  and  the  building  at 
7l8.  AVliat  became  of  these  remnants  does  not  ap2)ear  in 
'  cause. 

^fter  the  death  of  his  mother,  Robert  paid  about  $37,000 
the  estate  of  Alexander  to  each  of  his  two  sisters,  but  paid 
part  to  the  children  of  his  brother  James.  Robert,  of 
rse,  was  entitled  to  retain  one-fourth  for  his  share. 
Robert  and  Alexander  had,  in  the  lifetime  of  both,  received 
-H)0  sterling,  the  principal  of  the  jointure  of  their  mother, 
ic'h  came  to  their  hands  as  two  of  the  trustees  under  a 
triage  settlement  of  their  father,  with  a  much  larger 
ouDt  of  pro[)erty.  After  Alexander's  death,  Robert  being 
Vol.  vin.  2  a 
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the  sole  surviving  trustee,  by  virtue  of  a  power  in  the  origi- 
nal settlement  by  his  father,  appointed  three  other  persons  to 
aet  as  trustees  with  him.     Two  of  these  are  still  living. 

Robert  Carrick  died  in  1867.  His  will  M^as  proved  shortly 
after  his  death,  and  probate  granted  to  AVilliam  Gledhill  and 
Edward  S.  Pigot,  two  of  the  executors  named  in  it;  the  widow 
of  Robert  Carrick,  the  other  executor,  having  renouDoed. 
William  Gledhill  died  in  December,  1869,  leaving  Pigot  the 
sole  executor.  In  October,  1869,  the  surrogate  granted  to 
Samuel  Smith,  the  complainant,  letters  of  administration  cfr 
bonis  non  of  the  estate  of  Alexander  Carrick,  deceased,  )rith 
the  will  annexeil. 

This  bill  is  file<l  by  Smith  as  such  administrator,  against 
Pigot  as  surviving  executor  of  Robert  Carrick,  for  an  account 
of  the  estate  of  Alexander  Carrick  in  his  hands. 

As  it  nowhere  appears  in  the  case  that  there  was  in  the 
possession  of  Robert  Carrick,  at  his  death,  or  that  there  h«s 
at  any  time  since  been  in  the  possession  of  the  defendant,  any 
articles  of  jwrsonal  estate,  or  any  money  or  securities  for 
money,  in  specie,  or  the  same  articles  that  Alexander  left  at 
his  death,  and  the  whole  of  his  personal  estate  must  be  as- 
sumed to  have  been  converted  by  Robert,  the  main,  if  not  the 
only  question  in  the  cause  is,  whether  an  administrator  dt 
bonis  non  can  maintain  an  action  against  the  executor  of  the 
original  executor  for  that  part  of  the  estate  which  he  has  ad' 
ministered  by  converting  it  into  money,  or  whether  the  lega- 
tees or  next  of  kin  are  entitled  and  bound  to  look  to  tli^ 
representative  of  the  executor  for  their  share  of  the  assets 
thus  converted  and  in  his  hands. 

There  is  no  statute  in  New  Jersey  affecting  this  questioU? 
as  there  is  in  many  of  the  states,  and  as  there  is  in  this  stat^ 
when  an  executor  or  administrator  is  removed  for  cause. 

In  England,  it  seems  always  to  have  been  considered  thi** 
an  administrator  de  bonis  noii  t»ould  only  administer  su^**^ 
personal  property  of  the  deceased  as  was  still  remaining  *' 
specie,  in  the  form  in  which  it  existed  at  the  death  of  1 1^ 
deceased  ;  and  that  all  that  the  first  executor  or  administvr^^ 


FEBRUARY  TERM,  1873.  367 


Carrick's  Adniinintrator  r.  Carrick's  Executor. 


laJ  converted  into  money  was  administered  so  far  that  it 
lot  belong  to  the  administrator  de  bonin  non.  This  ques- 
was  raised  in  Pennsylvania,  in  Potts,  AdmW  de  bonis  non 
^ay,  V.  Smith,  Ex^r  of  Smith,  3  Rmvh  361.  In  the  opin- 
)f  the  court,  delivered  by  Justice  Kennedy,  the  decisions 
England  are  fully  collected  and  analyze<l,  and,  as  the 
It,  the  court  held  that  an  administrator  de  bonis  non  can- 
sue  the  representative  of  a  deceased  executor  for  such  part 
le  estate  of  the  first  testator  as  he  had  converted  into 
cy.  This  Avas  in  accordance  with  the  decision  in  Allen 
-win,  1  S.  ik  li.  549,  in  the  opinion  delivered  by  Chief 
ice  Tilghman.  The  courts  of  England  sustain  this  doc- 
X  in  many  cases.  Attorney- General  v.  Hooker,  2  P,  W. 
;  Wankford  v.  Wanhford,  \  SalL  306;  Barber  v.  Takot, 
rn.  473 ;  Jenkins  v.  Plum,  1  Salk.  207  ;  Betts  v.  Mitchell, 
lod.  315;  and  see  conflicting  authorities  in  2  Williams  on 
mtors  865,  note  1 ;  2  Redjield  on  Wills  91. 
he  children  of  James  are  entitled,  directly,  to  call  upon 
defendant,  as  exc^cutor  of  Robert  Carrick,  to  account  to 
1  for  their  share  of  the  estate  of  Alexander  administered 
lobert  Carrick,  and  to  a  decree  for  payment  of  that  share, 
n  ascertained. 

r  the  complainant  can  find  any  of  the  personal  property 
Alexander  yet  existing,  he  has  a  right  to  take  and  admin- 
•  it,  and  to  his  action  against  the  defendant  or  any  other 
ion  who  detains  it  from  him,  or  who  has  converted  it 
e  April  21st,  1868,  the  date  of  the  act  which  prohibits 
executor  of  an  executor  from  administering  on  the  estate 
he  first  testator. 

The  bill  of  the  complainant  must  be  dismissed. 
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CoRWiNE  VS.  CoinvixE'8  Executors. 

1.  A  gift  of  all  the  residue  of  the  tc^^tator's  estate  not  before  disposed 
of,  contained  in  a  will  Avhich  only  directs  the  ])ayment  of  debts  uhI 
bequeaths  pecuniary  legacies  with  otlier  provisions,  makes  these  legacie!« 
a  charge  upon  the  real  estate,  when  it  a])pears  that  the  testator  had  not  at 
his  death,  or  the  time  of  making  his  will,  suflicient  personal  propertrlo 
discharge  these  legacies. 

2.  Specific  bequests  cannot  be  made  to  contribute  to  make  pood  a  defi- 
ciency to  pay  pecuniary  legacies. 


Argucxl  on  final  hearing,  npon  pleadings  and  proofe. 
Mr.  E.  T.  Green,  for  complainant. 
J//*.  Kin(/inan,  ibr  defendants. 

The  Ciianx'ellor. 

Gideon  R.  Corwine,  wlio  died  in  1868,  by  his  will  made 
in  that  year^  directed  his  debts  to  be  paid,  and  bequeathed  to 
his  daughter,  the  complainant,  ^2000;  to  his  daughter  Phebe 
Farley,  §1200;  and  all  his  furniture  to  his  son  the  defend- 
ant, and  his  two  daughters.  lie  then  gave  the  entire  residue 
of  his  estate,  real  and  personal,  not  otherwise  disi>oscd  of,  to 
his  son,  the  defendant  Cornelius  Corwine,  his  heirs  and 
assigns  forever. 

The  debts  of  the  testator  were  about  §750.  These,  with 
the  two  legacies  of  ?3200,  far  exceeded  the  amount  of  to^ 
personal  estate  possesscnl  at  his  death,  which  was  only  f22lX^; 
and  that  M'hich  he  possessed  at  the  making  of  his  will. 

The  bill  is  filed  to  have  the  legacies,  or  the  amount  of 
them  above  the  personal  estate  not  specifically  bequeathed, 
declared  a  lien  on  the  real  estate  devised  to  the  son  by  the 
residuary  gift. 

The  decisions  of  this  court  in  the  cases  of  Tan  Winil^J- 
Van  Iloutcn,  2  Greens  Ch.  172,  and  Dey  v.  Dey's  Ai«^^^y 
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4  C,  E,  Green  137,  settle  the  question.  The  doctrine  estab- 
lishcfl  by  these  cases  and  the  authorities  cited,  is  this  :  That 
a  gift  of  all  the  residue  of  testator's  estate  not  before  disposed 
of,  contained  in  a  will  which  only  directs  the  payment  of 
debts  and  bequeaths  pecuniary  legacies  in  its  other  provi- 
sions, makes  these  legacies  a  charge  upon  the  real  estate, 
when  it  appears  that  the  testator  had  not  at  his  death,  or  the 
time  of  making  the  will,  sufficient  personal  property  to  dis- 
charge these  legacies.  Such  provisions  in  a  will  arc  not 
alone  sufficient,  although  they  aiford  a  strong  presumption  of 
the  intent,  to  charge  the  real  estate  with  the  deficiency ;  yet 
some  proof  in  addition  is  required,  and  the  facts  above  men- 
tioned are  held  to  make  full  proof  of  such  intention. 

The  furniture  specifically  bequeathed,  on  well  establislied 
principles,  cannot  be  called  upon  to  make  good  a  deficiency 
in  pecuniary  legacies. 

These  legacies  must  be  declared  a  lien  upon  the  real  estate 
devised  to  the  son,  for  the  deficiency  of  the  i>ersonal  estate  jn 
payment  of  them. 


Strong  t'^.  Van  Deursex  and  Opple  and  others. 

1.  A  purchase  money  mortgage  has  preference  over  lien  claims  for 
work  and  materials  put  \\\)on  the  property  by  contract  with  the  purchaser, 
between  the  execution  of  the  contract  of  purchase  and  the  conveyance. 

2.  An  assertion  by  the  person  holding  the  legal  title  to  lands,  made  to 
parties  about  to  erect  buildings  thereon  under  agreement  with  the  person 
who  has  a  contract  of  purchase  therefor,  that  they  would  be  perfectly  safe 
in  going  on,  is  not  a  contract  with  them  to  put  up  the  buildings.  It  is  not 
8uch  consent  as  will  bind  the  owner  or  the  property  ;  to  have  such  effect 
it  must  be  in  writing. 

Argued  upon  final  hearing,  on  bill,  answer,  and  proofs. 
J/r.  A,  V.  Schenck,  for  complainant. 
Mr,  G.  C  Ludlow,  for  defendants. 
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The  Chancellor. 

Tlie  complainant's  bill  is  to  foreclose  a  mortgage  given  by 
J.  F.  Beck  to  William  Wright,  and  assigned  by  AVright  to 
the  complainant.  .The  defendants,  Van  Deursen  and  Oppie, 
have  title  under  the  sheriff's  deed  on  a  judgment  obtained 
against  Beck,  and  against  the  premises  upon  a  claim  filed 
under  the  mechanics'  lien  law. 

Wright,  Avho  owned  the  land,  by  a  written  contract  made 
October  24th,  1870,  agreed  to  sell  it  to  Beck.  After  this 
agreement  and  before  he  receivcnl  the  deed,  Beck  employed 
Van  Deursen  and  Oppie  to  erect  a  building  on  the  premises. 
They  finding,  upon  searching  the  records,  that  Beck  had  no 
deed  for  the  lot,  went  with  him  to  Wright  to  get  his  consent. 
They  told  Wright  that  Beck  did  not  have  a  deeil,  and  that 
they  were  not  satisfied  to  go  on  with  the  building  and  that 
they  came  to  get  his  consent.  Wright  said  that  he  had  sold 
the  property  to  lieck ;  that  everything  was  all  right ;  that 
the  delay  in  delivering  the  deed  was  on  account  of  the  lawyer; 
that  Beck  would  get  his  deed  in  a  few  days,  and  should  have 
had  it  a  week  ago ;  and  that  they  were  perfectly  safe  in  going 
on.  The  building  was  nearly,  if  not  quite,  finished  before 
the  decHl  was  excxjuted  or  delivered.  The  deed  and  the  mort- 
gage of  the  complainant  were  both  executed  and  acknow- 
ledged on  the  14th  of  November,  1870,  and  Avere  botli 
recoixled  on  the  8tli  of  I)ec*ember ;  and  the  mortgage  was 
assigned  to  the  complainant  on  the  8th  day  of  DeaMnber, 
1870. 

Van  Deursen  and  Oppie  fileil  their  building  lien  Februan* 
24th,  1871.  This  lien  was  for  work  and  materials  in  erecting 
this  building.  On  this  a  general  and  special  judgment  was 
obtainwl  against  Beck  and  the  premises,  which  were  eon- 
veveil  to  them  bv  the  sheriff  bv  deed  dated  December  4th, 
1871. 

Van  Deursen  and  Oppie  claim  that  their  title  is  prior  to 
and  free  from  the  complainant's  mortgage,  because  the  build- 
ing was  commenced  before  the  mortgage  was  recorded.  Thi> 
question  was  raised  and  decided  in  the  case  of  The  Nation^^ 
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Bank  of  the  Metropolis  v.  Spraguc,  5  C.  E.  Green  13.  In 
that  case  there  was  a  written  contract  of  sale,  made  six 
months  before  the  deecl  or  mortgage  was  delivered,  and  it 
was  held  that  the  purchase  money  mortgage  had  preference 
to  lien  claims  for  work  and  materials  put  upon  the  projxjrty 
by  contract  with  the  purchasers  between  the  contract  and 
conveyance. 

They  further  claim  that  the  representations  and  directions 
by  Wright  in  the  conference  with  him,  amount  to  an  em- 
ployment or  contract  with  them  to  put  up  these  buildings. 

I  cannot  consider  anything  that  took  place  at  the  interview 
between  AV'right  and  these  defendants,  amounts  to  or  can  be 
converted  into  a  contract  or  employment  by  him.  Beck  had 
engaged  them  to  build  for  him.  They  knew  that  Wright 
had  contracted  to  sell  the  property  to  Beck,  and  did  not  want 
or  intend  to  build  for  himself.  The  object  in  seeing  him  was 
to  get  his  consent  and  ascertain  how  the  matter  stood.  He 
told  them  truthfully  how  the  matter  stood,  and  told  them 
they  would  be  safe  in  going  on.  Wright  did  not  even  give 
a  direct,  verbal  consent,  and  a  written  one  would  have  been 
necessary  to  bind  him  or  i\\Q  property.  They  knew  when 
they  commenced  building  that  Beck  had  no  deed,  but  only  a 
contract  to  convey  ;  that  he  had  only  the  equitable,  and  not 
the  legal  title ;  and  they  must  be  held  to  a  knowledge  of  the 
law  that  their  claims  under  the  lien  law  would  be  subject  to 
any  mortgage  for  the  consideration.  And  without  this  strict 
rule  of  law  they  must  be  supposed  to  know  that  a  mechanic 
or  manufacturer,  unless  very  wealthy,  usually  gives  a  mort- 
gage for  part  of  the  consideration  in  the  purchase  of  a  lot. 
Por  this  they  made  no  inquiry,  and  perhaps  were  willing  to 
rely  on  the  increased  value  their  work  could  add  to  the  lot 
ubove  any  consideration  mortgage.  Had  they  inquired  as  to 
this,  Wright  would  be  held  to  answer  truthfully.  He  dis- 
closed fully  and  fairly  all  that  he  was  inquired  for,  and  made 
no  promise.  His  representation  that  they  would  be  perfectly 
«afe,  was  intended,  and  can  be  held  only  to  mean,  that  they 
might  rely  on  Beck  receiving  his  deed.     He  did  not  intend 
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to  guaranty  the  debt,  and  could  not  have  made  any  kwful 
guaranty  except  in  writing. 

Another  cliarge  is  that  there  was  a  fraudulent  agreement 
between  Wright  and  Beck  to  retain  the  deed  until  the  building 
was  erected,  so  that  Van  Deursen  and  Oppie  might  be  kept 
in  ignorance  of  the  amount  of  the  mortgage  until  the  build- 
ing was  completed.  There  is  no  proof  of  this  except  the 
circumstanc^es,  which  I  do  not  think  warrant  this  conclusion. 
And  it  is  denied  in  their  testimony  by  both  AVright  and 
Beck,  neither  of  whom  have  anv  interest  in  the  cause  or  in 
the  question,  except  so  far  as  the  charge  is  an  imputation  on 
their  characters. 

The  mortgage  of  the  complainant  is  a  valid  encumbrance 
on  the  premises  as  against  the  defendants,  Van  Deursen  and 
Oppie,  and  he  is  entitled  to  have  the  same  paid  out  of  the 
mortgaged  premises. 


C()L(iate\s  Executor  r.y.  Colgate. 

1.  A  devise  of  real  estate  to  trustees  to  i)ay  the  widow  the  income,  will 
nut  put  her  to  her  election,  under  the  sixteenth  8e<^tion  of  the  dower  art. 

2.  If  the  provisions  of  the  will  are  inconsistent  with  the  dower  of  tbe 
wife  in  the  testator's  real  estate,  the  provision  for  her  in  the  will  will  be 
held  as  intended  in  lieu  of  dower,  and  she  shall  be  put  to  her  election. 

• 

3.  A  devise  of  all  the  residue  of  testator's  estate  to  liis  executors  in 
trust,  to  sell  and  dispose  of  his  real  estate,  and  to  convert  the  perwDsl 
estate  into  money,  and  to  divide  the  proceeds  of  his  real  and  personal 
estate  into  two  equal  parts;  to  invest  one  of  such  parts,  and  pay  the 
income  thereof  to  his  wife  during  her  natural  life,  and  on  her  death  to 
divide  the  principal  equally  among  his  children  then  living,  and  to  divide 
the  remaining  half  into  as  many  equal  shares  as  he  should  leave  chiUi^ 
him  surviving,  and  to  pay  one  of  such  last  named  shares  to  each  child» 
<Src. — the  rents  and  income  of  the  real  estate  mitil  the  sale  having  al^ 
been  directe<l  to  be  divided  in  the  same  shares — is  inconsistent  with  tn*^ 
estate  in  dower,  and  the  widow  must  elect. 

4.  A  contract  made  bv  an  executor  of  a  deceased  member  of  a  fir*"^' 
with  a  firm  of  which  the  executor  is  himself  a  member,  for  the  sale  ^ 
them  of  his  testator*8  real  estate,  is  not  one  which  a  court  of  equity  ^  * 
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confirm,  if  it  is  opposed  or  contested  by  any  of  the  cestuis  qnt  trust;  much 
less  will  it  decree  a  specific  performance  of  it, 

o.  An  agreement  by  testator's  widow,  (even  if  made,)  that  the  firm  of 
which  he  was  a  member  should  take  his  interest  in  real  estate  belonging 
to  the  firm,  at  a  valuation  made  shortly  after  his  death — the  widow  being 
entitled,  under  the  will,  only  to  the  income  of  half  of  the  estate  during 
her  life,  and  an  infant  to  the  other  half  absolutely  on  attaining  age,  and 
though  appointed  guardian,  by  the  will,  of  such  child,  having  no  judicial 
authority  to  enter  into  any  agreement  or  bargain  with  regard  to  his  real 
estate — would  not  deprive  her  and  the  child  of  the  right  to  have  it  sold  a*- 
the  full  value  it  will  bring  at  the  time  of  the  sale. 

6.  When  it  is  necessary  that  lands  held  in  trust  should  be  sold,  and  the 
trustee  is  in  a  situation  that  induces  him  to  give  more  than  any  other 
purchaser  would  give,  the  court  may  authorize  a  sale  by  him,  at  a  full, 
fair  price  to  be  approved  by  the  court,  to  himself  or  to  some  one  for  his 
'benefit. 

7.  When  a  member  of  a  firm  holds  lands  in  trust,  and  it  is  necessary 
that  they  should  be  sold,  and  the  firm  are  willing  to  give  full  value  for 
them,  the  court  will  order  a  sale  and  conveyance  by  the  trustee,  to  or  in 
trust  for  such  firm. 

8.  In  a  case  where  an  infant  appears  by  his  guardian  ad  litem  only,  and 
the  interests  of  the  infant  require  it,  the  guardian  will  be  directed  to 
employ  counsel  approved  by  the  court  to  represent  him. 

9.  One  executor  can  sell  and  dispose  of  personal  property;  and  a  sale 
by  him  of  the  i)ersonal  assets  of  his  testator  to  a  firm  of  which  his 
co-executor  is  a  member,  is  not,  ipso  factOf  if  there  is  no  fraud* 
void.  A  sale  by  him  and  his  co-executor  to  a  firm  so  composetl,  would  be 
liable  to  be  set  aside  in  equity,  both  on  account  of  fraud,  and  for  any 
inadequacy  of  consideration. 

10.  The  executors  having  terminated  the  partnership  of  their  testator 
parsuant  to  their  jwwers,  that  termination  of  it  is  valid  so  far  as  to  protect 
the  firm  from  being  liable  to  the  estate  for  a  share  of  the  profits  since 
made,  and  to  protect  the  estate  from  a  share  of  the  losses. 


This  cause  was  argued  upon  bill,  answer,  and  proofs. 
Mfi  Gilchristy  Attorney -General,  for  complainant. 
Jlr.  DidcheVy  for  Sallhe  Colgate. 

The  Chancellor. 

The  bill  filed  in  this  cause  was  filed  for  the  construction  of 
the  last  will  of  Joseph  Colgate,  deceased,  in  regard  to  the 
claim  of  dower  by  his  widow,  and  for  the  specific  perform- 
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ance  of  an  alleged  agreement  made  by  Samuel  Colgate,  as 
acting  executor  of  said  will,  and  William  Richardson,  also 
named  as  an  executor  therein,  to  sell  the  testator's  interest  in 
the  partnership  assets  of  the  firm  of  Colgate  &  Co.,  and  in 
certain  real  estate  owned  by  the  testator  and  Samuel  Colgate 
and  Charles  C.  Colgate,  as  tenants  in  common,  to  Samuel 
Colgate  and  Charles  C.  Colgate,  the  surviving  members  of 
the  said  firm,  or  for  a  sale  of  such  interests,  and  that  Samuel 
Colgate,  although  such  executor,  may  be  at  liberty  to  pur- 
chase the  same. 

The  facts,  as  admitted  by  the  pleadings  or  proved,  are  as 
follows :     Joseph  Colgate,  a  resident  of  and  domiciled  in  the 
city  of  New  York,  died  April  24th,  1865,  while  temporarily 
at  Berlin,  in  Prussia.     He  left  a  hist  will,  dated  February 
oth,  1864,  and  a  codicil  thereto  dated  March  3d,  1865,  by 
which  he  directed  the  payment  of  his  debts,  &c.,  and  gave 
and  devised  all  the  residue  of  his  estate  to  his  executors,  or 
such  of  them  as  should  qualify  and  take  upon  themselves  the 
execution  thereof,  in  trust,  to  sell  and  dispose  of  his  real 
estate,  at  such  time  or  times,  and  in  such  manner,  either  at 
public  or  private  sale,  and  upon  such  terms  as  they  might 
think  proper,  and  to  convert  the  personal  estate  into  moneyT 
and  to.  divide  the  proceeds  of  his  real  and  pei*sonal  estate 
into  two  equal  parts ;  to  invest  one  of  such  parts,  and  pay 
the  income  thereof  to  his  wife,  Sallie  Colgate,  during  her 
natural  life,  and  on  her  death  to  divide  the  principal  equally 
among  his  children  then  living;  the  remaining  half  to  be 
divided  into  as  many  e(pial  shares  as  he  should  leave  children 
him  surviving ;  to  pay  one  of  such  last  named  shares  to  eacli 
child  that  should  have  attained  the  age  of  twenty-one  year?; 
to  invest  one  of  such  shares  for  each  of  his  children  who 
should  be  a  minor,  and  to  pay  the  income  thereof,  or  so  mucli 
as  might  be  necessary  for  his  support,  to  such  minor  until  he 
should  attain   the  age  of  twenty-one   yeai's,  and  allow  the 
residue  of  such  income  to  accunuilate  for  his  berifcfit,  anu 
upon  his  attaining  that  age,  to  pay  to  him  the  principal  an^' 
accumulations  of  such  share. 
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le  testator  authorized   his  executors  to  join  with  any 

persons  in  the  vohiiitary  sale  or  partition  of  his  real 

J  held  in  common,  or   in  which  he  held  any  divided 

or  interest  at  the  time  of  his  death.     He  directed  that 

his  real  estate  should   be  sold,  the  executors  should 

re  the  rents,  issues,  and  profits  thereof,  and  apply  the 

to  the  same  ases  and  purposes  as  the  income  from  the 

cds  were  directed  to  be  applied. 

5  appointc<l  his  wife  Sallie  Colgate,  his  brother  Samuel 
ite,  and  his  friend  William  Richardson,  the  executrix 
ixecutors  thereof.  The  codicil  related  only  to  a  contin- 
'  that  did  not  occur. 

e  will  was  proven  before  the  surrogate  of  the  county  of 
York,  bv  whom  letters  testamcntar\''  were  issued  to  the 
Samuel  Colgate  and  William  Richardson,  Septeml>er 
1865,  and  was  also  afterwards  proven  before  the  surro- 
of  Hudson  county,  Kew  Jersey,  June  8th,  1867,  by 
a  letters  testamentary  were-  i.^sued  to  the  said  Samuel 
ite,  who  alone  qualified  in  New  Jersey, 
le  testator  left  surviving  him  his  widow,  Sallie  Colgate, 
two  children,  Eugene  Colgate  and  Mortimer  Colgate, 
imer  died  November  15th,  1869,  (since  the  bill  was 
in  this  cause,)  in  infancy,  intestate,  and  without  issue. 
le  testator,  prior  to  and  at  the  time  of  his  death,  was  a 
ber  of  the  firm  of  Colgate  &  Co.,  manufacturers  of  and 
rs  in  soap.  The  firm  Avas  compased  of  said  Samuel 
ite,  the  defendant,  Charles  C.  Colgate,  and  the  testator, 
partner  having  an  equal  one-third  interest  therein, 
assets  of  the  firm  consisted  of  bills  receivable,  stock 
ifactured  and  unmanufactured,  in  New  York  and  New 
y,  leasehold  projierty  in  New  York,  and  the  tools, 
ils,  and  furniture  useil  in  the  manufacture  and  sale  of 
situate  in  their  factories  in  Jersey  City,  and  in  their 
in  New  York. 

e  testator  also  owned  in  fee,  as  tenant  in  common  with 
lel  Colgate  and  Charles  C.  Colgate,  one  undivided  third 
of  certain  real  estate  situate  in  Jersey  City,  known  as 
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the  "Starch  Factory  Property,"  and  also  of  certaiQ  real 
estate  situate  in  that  city  known  as  the  "Soap  Factoij* 
Property."  Each  tenant  in  common  owned  an  equal  undi- 
vided one-third  part  thereof.  This  real  estate,  although  so 
vested  in  each  partner  individually,  was  entered  ujwn  the 
books  of  the  firm,  and  was  used  by  the  firm  in  their  busineag. 

After  the  death  of  the  testator,  Sallie  Colgate,  with  her 
children,  remained  in  Europe  until  after  the  alleged  agre^ 
ment  hereinafter  mentioned.  Charles  Colgate,  her  father, 
assumed  to  consult  on  her  behalf  with  the  executors  and 
surviving  partners,  but  had  no  authority,  and  did  not  assume 
to  bind  her  bv  his  acts. 

On  the  testator's  death,  the  surviving  partners  coDtinaed 
the  business  of  the  firm  to  July  1st,  1865.     Then,  or  as  of 
that  date,  they  closed  the  books  of  the  firm,  made  an  inven- 
tory of  its   assets,   appraised   the   bills   receivable  as  they 
thought  best,  the  merchandise  at  what  they  thought  was  the 
market  value,  and  the  tools,  fixtures,  and  furniture,  and  the 
leasehold  property  in  New  York,  at  the  cost  as  they  stood  on 
the  books  of  the  firm,  and  also  appraised  or  carried  out  the 
"Soap  Factory"  real  estate  at  cost,  as  it  stood  upon  the 
books.     Thereupon,  and  before  the  will  had  been  proven  in 
either  state,  Samuel  Colgate  and  William  Ilichardson,  named 
in  the   will  as  executors,   upon   consultation    wnth  Charte 
Colgate,  the  fiither  of  the  widow,  made  an  arrangement  with 
Samuel  Colgate  and  Charles  C.  Colgate,  the  surviving  part- 
neiv*,  by  which  the  latter  were  to  take  the  testator's  interest 
in  the  partnership  assets  at  the  prices  so  fixed  by  themselves, 
and  also  his  interest   in  the  "Soap  Factory"  real  estate, 
except  that  the  tools  and  fixtures  and  real  estate  should  be 
again  appraised,  and  that  they  would  pay  any  increased  vac- 
ation.    The  tools,  fixtures,  <tc.,  were  afterwards  appraised  by 
David  Taylor  and  William  Taylor,  his  son,  both  of  whom 
were  then  in  the  actual  employment  of  the  surviving  f^' 
ners,  at  $42,003.     The  leasehold  property  in  New  York  was 
again  appraiseil,  by  Messrs.  Gilbert  and  Clayton,  and  the 
value  thereof  was  increased  $9,000.    The  surviving  partner? 
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thereupon  took  possession  of  tlie  personal  property,  and  sold 
and  used  the  same  in  the  continuation  of  their  business. 

Afterwards,  in  March,  18G6,  the  soap  factory  real  estate 
was  appraised  by  David  Smith  and  Benjamin  F.  Woolsey, 
selected  by  tlie  iirm  and  Mr.  Richardson  respectively,  at 
$110,000.  The  valuations  were  made  upon  many  of  the  lots 
separately,  and  in  some  cases  tlie  values  of  the  lots  and  of 
the  buildings  thereon  were  ascertained  sei)arately.  The 
arrangement  for  the  sale  of  the  real  estate  was  never  consum- 
mated by  the  payment  of  the  price,  or  by  the  execution  or 
deliv^cry  of  deeds.  The  surviving  partners,  as  tenants  in 
common  with  the  testator,  have,  however,  continued  in  the 
^jossession  thereof. 

For  the  purpose  of  consummating  this  agreement  for  the 
sale  of  the  real  estate,  about  July  20th,  1866,  a  deed  was  sent 
to  the  widow,  Sallie  Colgate,  to  execute,  but  she  refused  to 
do  so.  After  she  had  so  refused,  and  in  or  after  the  year 
1867,  Samuel  and  Charles  C.  Colgate,  the  surviving  tenants 
in  common,  remove<l  some  of  the  buildings,  altered  others, 
and  erected  new  buildings  upon  the  land,  and  made  additions 
and  improvements  to  the  fixtures  and  tools.  No  efibrt  was 
made  to  sell  the  interest  of  the  testator  in  the  partnership 
assets  or  in  the  real  estate,  to  any  other  person. 

It  is  claimed  on  the  part  of  the  defendant,  Sallie  Colgate, 
to  have  been  established  by  the  testimony  that  the  value  of 
the  real  estate  w'as,  at  the  time  of  the  appraisement,  greater 
than  the  appraised  value,  and  that  the  same  has  since  greatly 
increased  in  value. 

Samuel  Richardson,  the  other  executor  and  trustee,  Charles 
C.  Colgate,  the  other  partner,  Bowles  Colgate,  admitted  as  a 
partner  since  the  testator's  death,  Sallie  Colgate,  the  widow, 
and  Eugene  Colgate,  the  surviving  infant  child  of  testator, 
are  the  defendants  in  the  suit. 

The  first  question  is  as  to  the  right  of  the  widow  of  Joseph 
Colgate,  to^dower  in  the  undivided  interest  of  her  husband 
in  the  real  estate.  The  devise  of  his  real  estate  to  trustees  to 
pay  her  the  income  or  a  part  of  it,  is  not  such  devise  as  will 
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put  licr  to  her  election  under  tlic  sixteenth  section  of  the 
dower  act.  This  was  decided  in  the  Supreme  Court  in  the 
case  of  Yanarsdale  v.  Vanarsdale,  2  Dutcher  404. 

A  more  difficult  question  is  that  raised  on  this  ^fill, 
whether  its  provisions  are  not  so  inconsistent  with  her  right 
to  dower  as  to  show  that  the  testator  intended  the  gifts  to  her 
as  in  lieu  of  dower.  The  authorities  all  agree,  that  if  the 
provisions  of  the  will  are  inconsistent  with  the  dower  of  the 
wife  in  the  real  estate,  the  provision  for  her  in  the  will  shall 
l>e  held  as  intended  in  lieu  of  dower,  and  she  shall  be  put  to 
her  election. 

The  authorities  and  decisions  in  England  differ  as  to  wliat 
provisions  in  a  will  shall  be  held  to  be  inconsistent  with  an 
estate  in  dower.  They  are  cited  and  considered  in  1  Rofcr 
on  Ilmband  and  Wife  oil.  But  the  conflict  in  most  of  these 
cases  depends  upon  questions  that  do  not  arise  here,  and  the 
provisions  held  to  be  in  lieu  of  dower  are  so  different  that 
the  reasoning  on  which  they  were  decided  cannot  be  applied  to 
this  will.  ' 

In  the  case  of  Chahnrnt  v.  Storil,  2  ]'.  &  B.  222,  decided 
by  Sir  William  Gra*it,  M.  11.,  in  1813,  the  testator  gave  all 
his  estates,  real  and  personal,  to  his  wife  and  two  children, 
equally  to  be  divided  between  them.     In  case  of  the  death  of 
both  children  in  her  life,  he  gave  their  share  to  her  for  life, 
and  at  her  death  he  gave  her  share  to  the  children.     It  >vas 
held  that  this  dis[)osition  was  inconsistent  with  her  right  oi 
dower,  and  she  was  put  to  her  election. 

In  the  case  of  Dickson  v.  Robimon,  Jacob  503,  decided  ii^ 
1822,  Sir  T.  Plumer,  M.  R.,  held  that  a  devise  of  all  testa-^ 
tor's  real  and  personal  estiite  to  his  wife,  in  trust  for  hereel* 
and  her  two  daughters,  was  inconsistent  with  her  claim  ft>r 
dower,  and  that  she  must  elect. 

In  Roberts  v.  Smith,  1  Sim.  &  Stu.  513,  Sir  John  Lcaeh 
held  that  the  provisions  of  a  will  that  devised  to  the  wife  oi 
the  testator  a  messuage  in  fee,  and  devised  all  the  rest  of  b'^ 
estates,  freehold  and  leasehold,  to  her  and  two  other  person^ 
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,  to  pay  one-half  of  tlic  income  to  lier  during  her 
0(xl  and  the  otlier  lialf  to  the  maintenance  of  his 
I,  were  inconsistent  witli  tlie  claim  of  dower  and  were 
I  to  be  in  lieu  of  it. 

of  the  conflicting  cases  are  those  in  whicli  an  annuity 
■jn  to  the  Avife  less  than  the  income  of  the  estate,  or 
on  part  of  tlie  estate,  or  where  part  of  the  real  estate 
ised  to  her  for  life  or  in  fcK?. 

e  (*ase  of  Ellis  v.  Lewis,  3  Hare  310,  the  provisions 
will  were  substantially  as  those  in  Colgate's  will, 
ator  devised  all  his  real  estate  to  a  trustee,  in  trust  to 
1  invest  the  proceeds,  and  to  pay  the  income  arising 
e  moiety  of  it  to  his  wife  during  widowhood,  and  to 
income  of  the  other  moiety  and  of  the  Avhole  after  the 
r  re-marriage  of  his  wife,  to  his  sister.  Sir  James 
I  held  that  the  devise  should  not  be  held  inconsistent 
tl  in  lieu  of  doAver,  and  that  the  widow  was  not  put  to 
tion.  lie  notices  the  three  cases  above  mentioned, 
1  that  his  determination  did  not  (*onflict  with  them, 
ig  that  these  cases  did  not  intend  to  overrule  the 
\  well  established,  tliat  a  mere  devise  of  lands  in  trust 
did  import  an  intention  to  devise  it  otherwise  than  in 
lower.  He  does  not  seem  to  have  realiztnl  that  the  de- 
those  cas(S  was  based  upon  the  fact  that  the  disposition 
>roceeds  in  part  to  herself,  was  inconsistent  with  her 
>  dower,  and  showed  an  intention  that  this  was  in 
dower.  lie  holds,  without  reference  to  authority, 
direction  to  divide  the  proceeds  of  the  salq  cannot 
vhixt  the  subject  of  the  sale  is. 
inclined  to  consider  the  judgment  of  Sir  William 
Sir  John  J^'ach,  and  Sir.  T.  Plumer,  as  of  more 
y  than  that  of  Vice-Chancel  lor  AVigram,  standing  as 
done. 

in  Colgate's  will,  the  direction  to  collect  the  rents  and 
of  the  real  estate  until  the  sale,  and  to  divide  them  in 
e  shares  as  dirccteil  as  to  the  income  of  the  proceeds, 
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{"icems  to  me  more  clearly  inconsistent  with  the  estate  in 
dower,  and  more  clearly  to  show  that  these  provisions  for 
the  widow  were  intendinl  bv  him  in  lieu  of  dower. 

In  the  case  of  Stark  v.  lluntoiXy  Saxt,  216,  the  will  directed 
all  testator's  real  and  personal  estate,  excepting  his  tavern- 
house,  to  be  sold  and  applied  to  the  payment  of  his  debt*. 
The  tavern-house  he  gave  to  his  wife  during  widowhood. 
She  married  again  and  demanded  dower.     Chancellor  Vroom 
held,  without  reference  to  the  statute  compelling  election  in 
such  cases,  that  this  devise  must  be  hehl  to  be  in  lieu  of 
dower,  and  -that   her   acceptanc^e  barred   dower.     He  eay^, 
after  reviewing  the  English  cases :  "  The  policy  of  the  great 
mass  of  the  English  cases  aj>pears  to  have  been  to  save  tbe 
dower  of  the  Avidow  if  possible ;  and  for  this  purpose,  num- 
berless refinements  and  distinctions  have  been  resorted  to  by 
the  courts.     Our  policy,  as  manifested  by  our  statute,  is  dif- 
ferent.'' He  holds  that  it  is  the  settled  rule  at  the  present  day, 
that  express  words  of  exclusion  are  not  necessjiry  in  a  will  in 
order  to  bar  dower ;  it  is  sufficient  that  there  is  a  manife-i 
and  unequivocal  intention,  so  phiin  as  to  admit  of  no  reason- 
able doubt,  and  that  the  provisions  of  that  will  manifested 
such  intention. 

In  White  v.  White,  1  Harr.  202,  the  testator  ordered  that 
his  wife  should  have  one  room  in  his  dwelling-house,  and  a 
comfortiible  maintenance  out  of  his  real  estate,  during  her 
widowhood,  and  gave  all  his  lands  and  reid  estate  to  his  two 
sons.  The  first  plea  to  the  count  of  the  demandant  >vas,that 
this  provision  for  the  widow  was  intended  in  bar  of  dower. 
The  Supreme  Court  unanimously  held  that  this  provision  for 
maintenance  out  of  the  real  estate  was  inconsistent  with  and 
barred  dower,  and  sustaincnl  the  plea. 

I  cannot  avoid  the  conclusion  that  by  the  law,  as  settled  in 
England  and  in  this  state,  the  provisions  for  the  widow  in 
this  will  must,  when  accepted,  bar  her  right  to  dower.  And 
it  is  hardly  possible  to  doubt  that  the  testator  intended  thai 
one-half  of  the  income  should  be  all  that  she  should  receive, 
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and  did  not  mean  that  she  should,  in  addition,  have  one-third 
of  the  sliare  given  to  his  children. 

In  the  state  of  New  York  the  decisions  in  Wood  v.  Woody 
5  Paige  596,  and  Lewis  v.  Smithy  5  Seld.  502,  seem  to  be  in- 
consistent with  the  above  conclusion.  But  the  Court  of 
Errors  of  that  state,  in  the  later  case  of  Savage  v.  BurnhaMy 
17  N.  Y,  li.  561,  where  the  testator  devised  all  his  real  estate 
in  trust  to  sell  at  the  death  of  his  wife,  and  directed  that  she 
should,  during  her  life,  take  and  receive  one-third  of  the 
clear  yearly  rents  and  profits  thereof,  held  that  this  was  in- 
consistent with  her  estate  in  dower,  and  tliat  the  widow  was 
lx)und  to  elect. 

The  next  question  is  wliether  the  transaction  or  under- 
standing between  the  complainant  and  Samuel  Richardson, 
as  trustees  and  executors  under  tliis  will,  on  the  one  part, 
with  such  concurrence  as  was  given  by  Sal  lie  Colgate, 
through  her  father,  Charles  Colgate,  and  the  complainant  and 
Charles  C.  Colgate,  the  surviving  partners,  on  the  other  pai't, 
with  regard  to  the  disposition  of  the  interest  of  the  testator 
in  the  real  estate  and  in  the  assets  of  the  firm,  is  an  agree- 
ment of  which  specific  performance  can  be  denied  by  tliis 
court,  or  whether  that  understanding,  in  whole  or  as  to  any 
part  of  it,  can  be  confirmed  by  this  court. 

The  real  estate  in  this  case  belonged  to  the  partnei's  as 
tenants  in  common,  and  the  testator  was  seized  of  one  ecpial 
undivided  third  part,  and  in  that  third  the  other  partners  had 
no  interest.  And  as  the  personal  effects  of  the  firm  were 
more  than  sufficient  to  pay  its  debts,  the  creditors  of  the  firm 
could  have  no  claim  upon  it. 

The  real  estate  is  devised  to  tlie  executors  named,  "  or  such 
of  them  as  should  prove  the  will,^'  in  trust,  at  such  times  as 
they  should  think  proper,  to  sell  it.  When  this  understand- 
ing was  had,  neither  of  the  three  executors  had  proved  the 
will,  and  the  devise  in  trust  had  not  taken  effect,  and  no  one 
liad  power  to  make  such  agreement.  The  complainant  proved 
the  will  in  New  Jersey,  June  8th,  1867,  and  neither  of  the 
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others  has  as  yet  proved  it,  or  had  letters  testamentar}-.  By 
the  act  concerning  execntors  it  is  provided  that  where  lands 
are  devised  to  executors  to  be  sold,  and  one  or  more  sliall 
neglect  to  prove  the  Avill,  the  trusts  shall  vest  in  the  other 
executors  or  executor  who  shall  prove  the  will.  iSo  that  there 
has  not  been  at  anv  time,  an  executor  or  trustee  who  could 
convey  this  land  to  any  person,  except  the  complainant. 

The  rule  is  settled  at  law  and  in  equity,  and  is  not  dis- 
puted, that  an  executor  or  trustee  cannot,  directly  or  indi- 
rect! v,  convev  lands  to  himself,  but  such  convevance  will  he 
declared  void  as  against  the  cestuis  que  trust.  In  this  case,  as 
the  only  bargiiin  or  contract  as  to  the  lands  in  this  state  ^vas 
that  made  by  the  complainant  with  himself  and  his  surviving 
partner,  the  agreement  is  not  such  a  one  as  a  court  of  equity 
will  confirm,  if  it  is  opposed  or  contesteil  by  any  of  the  ccfiuii 
que  trud;  much  less  will  it  decree  a  specific  ijerformanceof  it 

The  title  still  remains  in  the  complainant  as  trustee,  and  it 
remains  in  him  as  real  estate,  while  he  is  bound  to  sell  at 
such  time  as  he  may  think  proi>er ;  but  when  sold,  the  widow 
and  surviving  child  are  entitled  to  have  it  sold  at  the  full 
value  at  the  time  of  such  sale,  and  to  the  rents  of  it  until 
sold.     The  widow  could  consent  to  a  sale  as  far  as  her  right 
was  concerned,  but  that  is  only  a  right  to  onc-lialf  of  the 
income  of  the  proceeds  during  her  life.     The  infant  defend- 
ant is  entitled  to  one-half  of  the  proceeds  immediately,  and  to 
the  })rincipal  of  the  other  half  at  her  death.     The  interest  of 
the  deceaseil  child,  as  the  land  was  not  converted  into  money 
at  the  time  of  his  death,  nor  directed  so  to  be  converted 
before  that  time,  was  real  estate,  and  descended  to  his  brother. 
No  one  has  power  to  act  for  him.     His  mother  is,  by  the 
will,  ai)point<.Hl  his  guardian,  but  she  (sinnot  act  as  such  until 
she  has  given  security  as  guardian,  and  even  then,  without 
judicial  sanction,  she  cannot  convey  his  real  estate  or  enter 
into  any  agreement  or  bargain  that  would  affect  it.     Besides, 
there  is  not  sufficient  proof  in  this  case  to  show  that  Mff« 
Colgate  did,  at  any  time,  assent  to  or  acquiesce  in  this  bar- 
gain as  to  the  real  estate. 
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The  interest  of  the  testator  in  the  real  estate  may  be  sold 
by  the  eomplainant  as  trustee,  but  it  must  be  for  its  present 
value.  And  when  it  is  necessary  that  lands  held  in  trust 
should  be  sold,  and  the  trustee  is  hi  a  situation  that  induces 
him  to  give  more  than  any  other  purchaser  would  give,  the 
court  may  authorize  a  sale  by  him,  at  a  full,  fair  price,  to  be 
approved  by  the  court,  to  himself^  or  to  some  one  for  liis  bene- 
fit. This  was  held  in  Campbell  v.  Walherj  5  Ves.  678,  and 
by  the  Supreme  Court  of  the  United  States  in  Mwhoud  v. 
Girodf  4  Hotc,  503. 

In  this  case,  I  am  satisfied  that  tlie  complainant  and  liLs  co- 
partners, who  own  the  other  two-thirds  of  this  proi>erty,  can 
affonl  to  give  the  full  market  value  of  this  real  estate  as  it  stands, 
undivided,  better  than  any  other  purchaser,  who  must  take  it 
subject  to  the  right  of  partition  and  sale;  and  it  is  equitable  and 
just,  if  they  are  willing  to  give  the  full  value,  that  the  interest  of 
the  testator  should  be  sold  to  them.    It  is  a  proper  case  for  this 
court  to  order  that  a  sale  and  conveyance  should  be  made  by  the 
complainant  to  or  in  trust  for  the  firm  of  which  he  is  a  member. 
And  if  the  members  of  that  firm  agree  or  elect  to  purchase  the 
property  at  its  present  value,  it  must  be  referred  to  a  master 
to  ascertain  and  report  tlie  present  full,  fair  value  of  the  real 
estate  in  which  the  testator,  at  his"  death,  was  seized  of  one- 
third  ;  that  value  to  be  computed  as  if  the  same  buildings 
and  improvements  were  now  upon  it  as  were  there  at  his 
death,  and  the  value  of  buildings  or  improvements  put  u[)ou 
k  since  his  death  not  to  be  com])uted  as  part  of  the  value. 
As,  in  the  question  of  value,  the  infant  has  the  greatest  inter- 
est, and  is  not  represente<l  by  any  guardian  of  his  person  or 
Ostate,  or  by  any  counsel  acting  for  him,  and  the  interest  of 
liis  mother  in  some  matters  conflicts  with  his,  it  is  proi)er 
that  these  interests  should  be  protected  by  some  one,  other 
t:han  the  guardian  ad  litem,  who,  in  this  case,  is  the  clerk  of 
tlie   court,  appointed  j^^'o  foi^md,  only  for   the  purpose  of 
\>lacing  the  infant  within  the  jurisiliction  of  the  court.     The 
(guardian  ad  litem  must  therefore  be  directed  to  employ  proper 
cx)unsel,  approved  by  the  court,  to  represent  the  infiint  in  this 
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investigation,  whose  eompensation,  as  well  as  the  expenses 
neccssjirily  incurred  in  the  investigation,  will  be  directed  to 
l>e  paid  by  the  trustee  out  of  the  moneys  of  the  infant  in  hi? 
hands.  An  account  must  also  be  taken  of  the  rental  \'alue 
of  this  real  estate  as  it  existed  at  the  death  of  the  testator, 
one-third  of  which  must  be  accouuted  for  to  the  estate  of  the 
testator. 

The  pei-sonal  property  of  the  firm  at  the  death  of  the  te^ 
tator  did  not  survive  to  the  surviving  partners.  One-thiri 
of  it  vested  in  the  executors.  The  debts  of  the  firm  had  fiia 
to  be  i)aid  out  of  it,  and  for  that  purpose  the  surviving  part- 
ners were  entitled  to  collect  debts  due  to  the  firm,  and,  11' 
necessary,  to  sell  its  visible  chattels ;  but  of  the  residue,  one- 
third  vested  in  the  executors.  This  they  had  power  to  sell 
and  dispose  of. 

The  business  of  this  firm  was  in  part  in  New  York  and 
^  in  part  in  New  Jersey,  and  the  testator  was  a  resident  of  Xew 
/  York,  and  his  personal  property  must  be  administered  and 
disposed  of  according  to  the  law  of  his  domicil,  and  bv  the 
1   executors  who  prove  the  will  in  that  state,  if  they  can  obtain 
\  i)ossession  of  it.     Kichardson  proved  the  will  in  New  York. 
*  One  executor  can  sell  and  dispose  of  personal  property,  and 
he  had  power  to  sell  the  pei'sonal  assets  of  the  firm  to  a 
stranger;  and  if  he  disposed  of  them  to  a  firm  of  which  hi? 
co-executor  was  a  member,  this  does  not,  qj^o  factOy  if  there 
is  no  fraud,  make  the  sale  void.     That  he  and  his  co-execu- 
tor disposed  of  the  personal  property  to  a  firm  so  comi)osalj 
would  render  the  sale  liable  to  be  set  aside  in  equity,  both  on 
account  of  fraud,  and  for  any  inadequacy  of  consideration. 

In  this  case,  Richardson  and  the  complainant  acting  ^^ 
New  York,  the  place  of  the  residence  of  the  testator,  and 

a 

where  the  main  business  of  the  firm  was  carried  on,  termi- 
nated the  partnei-ship  on  the  1st  of  July,  1865.  They  had 
power  to  do  this,  and  that  termination  of  it  is  valid  so  far  a* 
to  protect  the  firm  from  being  liable  to  the  estate  for  one- 
third  of  the  profits  since  made,  and  protect  tlie  estate  fn^^ 
one-third  of  the  losses.     The  sale  of  the  i)ersonaI  property 
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was  made  upon  a  valuation  by  fair  and  competent  appraisers, 
for  full  value,  and  should  be  confirmed,  so  far  as  chattels  in 
this  state  are  concerned.  The  only  effect  of  this  decree  will 
be  to  settle  the  title  to  those  specific  cliattels,  and  the  question 
whether  they  were  sold  for  full  value  will  still  be  open  for 
consideration  in  the  courts  of  New  York,  in  which  the  execu- 
tors must  render  their  account. 


Williams  vs.  Doran  and  wife  and  others. 

1.  Where  the  complainant's  solicitor  consented  that  the  defendant  might 
liave  an  adjournment  of  the  sale  of  his  proi>erty,  but,  owing  to  the  bad 
faith  (if  there  was  any)  of  the  sherifl*,  or  to  the  negligence  of  the  defend- 
ant or  the  solicitor  in  not  giving  the  sheriflf  instructions  and  attending  the 
sale,  the  sale  was  proceeded  with  and  the  property  struck  off,  the  sale  will 
not  be  set  aside  as  against  the  complainant.    He  is  entitled  to  his  decree. 

2.  An  agreement  to  pay  the  debts  of  another  must  be  in  writing.  Such 
agreement  can  be  enforced  at  law,  and  is  no  defence  or  set-oH*  to  a  suit  for 
the  foreclosure  of  a  mortgage  debt. 


Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 
J/i'.  B.  WilliaimoUf  for  complainant. 
Jlr,  A.  S,  Jacksoiiy  for  defendants. 

The  Chancellor. 

The  bill  in  this  case  is  an  ordinary  foreclosure  bill,  upon  a 
mortgage  given  to  the  complainant  by  the  defendants,  Doran  ' 
and  wife,  for  ?10,000,  dated  November  27th,  1869.  The 
mortgage  was  given  upon  property  conveyed  to  Mrs.  Doran 
by  Williams  at  the  execution  of  the  mortgage,  and  was  for 
the  whole  consideration  of  that  convevance. 

The  answer  sets  up  that  the  mortgaged  premises  had  been 
the  property  of  Doran,  but  had  been  sold  and  conveyed  to 
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"Williams  by  Jolin  Midmer,  the  sheriff  of  Hudson  county,  on 
the  28th  day  of  October,  1869,  for  $7000.     That  foreclosure 
was  for  the  principal  of  $6000,  with  the  interest  and  costs  on 
two  mortgages  given  by  Doran  and  wife^  and  held  by  the 
executor  of  Cecile  Tonnele,  deceased,     Doran  had  procured 
two  adjournments  of  four  weeks  each,  from  the  sheriff,  and 
asked  for  another  of  one  week,  which  the  sheriff  told  him  he 
would  grant,  but  directed  him  to  see  the  solicitor  in  the  suit, 
and  get  his  consent.     He  saw  the  solicitor  and  got  his  con- 
sent, and  so  told  the  sheriff,  but  the  solicitor  sent  no  written 
direction,  nor  gave  any  by  parol  to  the  sheriff.     On  the  day 
of  sale  neither  Doran  nor  the  solicitor  appeared,  and  the 
sheriff,  instead  of  adjourning  the  sale,  sold  and  struck  off  the 
proi)erty  to  the  complainant,  who  bid  by  an  agent  employed 
by  him  generally  to  purchase,  property  when  an  advantageous 
purchase  could  be  made.     So  far  as  the  evidence  shows,  Wil- 
liams or  his  agent  knew  nothing  of  any  rd^uest  to  adjourn,  or 
of  any  arrangement  between  Doran  and  the  sheriff  or  the 
solicitor  in  that  case.     The  bad  faith,  if  there  was  any,  ^vas 
that  of  Sheriff  Midmer,  and  the  negligence  was  that  of  Doran 
or  the  solicitor  in  not  having  given  the  sheriff  direct  verbal 
or  written  instructions  to  adjourn  the  sale,  and  in  not  attend- 
ing the  sale.     Williams  was  a  stranger,  a  cjipitalist  seeking 
investment  for  his  money  wherever  it  offered  on  advanta- 
geous terms.    There  is  nothing  in  the  case,  if  it  was  presonteil 
on  bill  filed  for  that  purpose,  that  would  authorize  setting 
aside  the  sale  as  a<;ainst  him. 

After  the  sale,  Doran,  who  had  been  deceived  or  misled  by 
the  sheriff  or  his  own  negligent,  applied  to  Williams  to  re- 
convey  the  property,  which  he  represented  as  worth  S28,000> 
and  which  is  shown  to  be  worth  about  §20,000.  William?, 
who  had  expended  several  hundred  dollars  in  paying  taxee 
in  arrear,  in  commissions  to  the  real  estate  agent  who  pur- 
chased for  him,  and  in  searches  as  to  the  title,  agreed  to  con- 
vey it  back  for  §10,000,  to  be  secured  by  mortgage  on  the 
property.  Some  discussion  was  had  whether  it  had  better  ix' 
conveyed  to  Doran  or  to  his  wife — a  question  in  which  ^^"" 
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liams  had  or  took  no  interest ;  and  it  was  finally  agreed  that 
it  should  be  conveyed  to  Mrs.  Doran,  and  it  was  so  conveyed 
by  Doran's  consent,  and  he  joined  in  both  the  bond  and 
mortgage  upon  which  this  suit  is  brought. 

He  contends  in  his  answer  and  in  the  evidence,  that  Wil- 
liams agreed  to  pay  certain  of  his  creditors  named  in  a  sche- 
dule given  by  him  to  the  sheriif*,  debts  to  the  amount  of 
about  $3000.  This  promise  is  proved  by  Doran ;  no  one 
else  testifies  to  it.  McDonald,  one  other  witness,  testifies 
that  he  thinks  Williams  said  that  the  creditors  would  be  all 
right,  but  he  says  he  would  not  swear  that  Williams  agreed 
to  settle  with  Doran's  creditors. 

Williams  denies,  in  his  testimony,  that  there  ever  was  such 
agreement,  and  it  seems  improbable  that  a  stranger  to  the 
parties,  who  was  investing  for  profit  or  speculation,  if  he  had 
purchased  profierty  worth  §20,000  for  $7000,  and  paid  seve- 
ral hundred  dollars  in  addition,  would  agree  to  convey  it 
i)ack,  and  lose  all  he  had  expended  in  addition  to  the  $7000. 
Xo  mention  was  made  of  this  arrangement  at  the  time  the 
deed  and  the  bond  and  mortgage  were  executed  in  presence 
of  the  attorney  w^ho  had  prepared  them.  It  would  seem  natu- 
ral that  this  understanding,  which  was  an  essential  part  of 
the  transaction  there  consummated  by  these  papers,  would 
have  then  been  stateil,  if  not  reduced  to  writing. 

The  burden  of  proof  is  upon  the  defendant,  who  sets  up 
this  agreement. 

If  the  suit  was  upon  this  agreement,  which  is  a  j)roniise  to 
jxay  the  debts  of  another,  the  agreement  to  sustain  it  must  be 
in  writing,  and  if  allowed  as  a  defence  to  this  mortgage,  the 
same  proof  should  be  required.  And  if  there  was  such  an 
agreement  in  writing,  it  could,  if  not  void  for  want  of  consid- 
eration, be  enforced  at  law,  and  would  be  no  defence  or  .set- 
off on  the  foreclosure  of  this  mort<::ao:e. 

The  complainant  is  entitled  to  a  decree  for  the  amount  of 
his  mortgage  debt,  interest,  and  costs. 
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SuTRo  V8.  Wagner. 

1.  When  uiKiii  iiiolion  to  dissolve  an  injunction  granted  in  a  suit  by  one 
partner  against  another  for  a  dissolution,  an  account  and  a  receiver,  it 
appeared  that  the  defendant  liad  deliberately  resolved  to  break  up  and  ruin 
the  business  of  the  firm,  and  the  personal  relations  of  the  two  partnen 
were  such  that  they  could  never  carry  on  the  business  together  to  advan- 
tage, the  injunction  was  retained  and  a  receiver  ap^iointed. 

2.  Motion  to  dissolve  denied,  with  costs ;  ihe  costs  of  the  motion  for 
receiver  to  abide  the  event. 


There  was  notice  on  part  of  defendant  of  a  motion  to 
dissolve  an  injunction  heretofore  granted  in  tliis  suit,  and  a 
notic^e  on  part  of  tlie  complainant  for  the  apjwintment  of  a 
receiver.     By  consent,  both  motions  were  argue<l  together. 

Mr,  Borchcrlinr/y  for  comphiinant. 

Jlr.  (iuildj  for  defendant. 

The  Chan('p:llor. 

Tliis  suit  is  by  one  i)artner  against  tlie  other,  for  a  dis.^ 
hition,  an  account,  and  a  receiver.  The  grounds  of  com- 
phiintare:  a  faihire  by  the  defendant  to  fulfill  his  partner- 
ship obligations,  his  neglect  and  refusal  to  proceed  with  aiiv 
efficiency  in  the  business,  his  fraudulent  appropriation  of  the 
funds,  and  his  fraudulent  voluntary  conveyance  of  his  sepa- 
rate property  to  his  son,  for  the  purpose  of  placing  it  beyond 
the  reach  of  creditors  of  the  firm,  so  as  to  leave  the  com- 
plainant's separate  property  liable  for  the  debts  of  the  firm 
beyond  its  asseb^,  and  giving  notice  of  such  transfer  to  the 
mercantile  agency,  for  the  purpose  of  ruining  the  credit  of 
the  firm. 

The  answer  of  the  defendant  denies  some  of  these  charges, 
but  not  all.  The  voluntary  transfer  of  his  separate  proper^? 
and  the^notice  of  it  to  the  mercantile  agency,  are  not  denied^ 


FEBRUARY  TERM,  1873.  389 


Haskell  v.  Wright. 


These,  in  connection  with  some  other  matters  not  denied,  are 
sufficient  to  show  that  the  defendant  had  deliberately  resolved 
to  break  up  and  ruin  the  business  of  the  firm.  And  tlie  per- 
sonal relations  of  the  two  partners  are  such  that  they  can 
never  carry  on  the  business  together  to  advantage.  The 
injunction  must  be  retained,  and  a  receiver  appointed. 

The  motion  to  dissolve  is  denied,  with  costs.     The  costs 
of  the  motion  for  receiver  must  abide  the  event. 


Haskell  and  others  vs.  Wrkuit. 

L  By  deed,  H.  dedicated  certain  lands  for  the  purposes  of  a  private 
pleasure  ground,  in  truf^t,  that  the  trustees  should  '*  forever  thereafter 
?iiffer  and  jierniit  Llewellyn  Park  and  its  appurtenances,  with  its  several 
roadij  or  avenues,  and  ways  or  rights  of  way,  as  laid  down  on  the  said 
map,  to  be  fully  and  at  all  times  used  and  enjoyed  as  a  place  of  resort  and 
iccrentioiiy  by  the  several  persons,"  &C.    The  deed  provided  that  certain 
managers  should  have  the  exclusive  control  of  the  park  for  the  prescribing 
and   enforcement  of  rules  and  regulations  for  the  use  and  enjoyment 
thereof.     Purchasers  of  certain  lots  outside  of  the  park,  belonging  to  H., 
H-ere  to  be  permitted  to  use  and  enjoy  said  park,  and  said  roads  or  avenues, 
and  ways  or  rights  of  way,  for  the  like  purposes,  and  uj^wn  the  same  terms, 
<&c.     H.  conveyed  a  lot  to  "VV.,  with  this  clause :  "  Also  as  an  easement 
appurtenant  thereto,  the  right  to  use,  frefpient  and  enjoy  a  certain  private 
pleasure  ground  in  the  vicinity  thereof  known  as  Llewellyn  Park  for  the 
^iurposfs,  and  upon  the  terms,  charges,  restrictions,  and  regulations  set 
forth  in  the  deed  of  conveyance,  &c.,  for  the  said  park,  made  by  said  IL 
to  said  trustees."    W.  therein  covenanted  that  he,  his  heirs  or  assigns, 
^ould  not  erect  or  permit  upon  the  premises  any  hotel,  slaughter-house' 
«team  engine,  &c.,  or  any  other  place  or  building  for  the  accommodation 
of  any  other  trade  or  business,  dangerous  or  offensive  to  the  neighboring 
inhabitants.    Ui)on  bill  for  injunction  by  H.  and  others,  held — 
1.  That  the  blasting  or  breaking  stone  by  W.  on  his^lot  was  a  business 
for  profit  or  for  sale  of  the  stone,  was  a  violation  of  his  covenant,  and 
must  be  enjoined ;  also,  the  use  of  the  avenues  of  the  park  for  carting 
away  the  stone  from  his  lot  for  the  purpose  of  selling  them.    2.  The  re- 
moval of  loose  stone  or  rock  on  the  lot,  that  do  not  re^juire  breaking,  or 
grading  the  surface  of  the  lot  so  much  aa  is  necessary  to  prepare  it  for 
building,  are  not  violations  of  the  covenant,  and  will  not  be  enjoined. 
Nor  will  the  sale  of  the  stone  carried  off*  in  good  faith  for  that  puri)ose  be 
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reBtrained.  3.  The  power  given  to  the  managers  of  the  park,  to  preecribe 
and  enforce  rules  and  regulations  for  the  enjoyment  of  it,  is  sofficient  to 
protect  those  entitled  to  the  enjoyment  of  it  and  its  avenues,  from  injurr 
by  those  claiming  the  right  to  use  tlie  avenues  for  carting  building  ma- 
terials, or  carrying  surplus  earth  and  fttone  away  from  the  lots. 

2.  When  the  deed  under  which  a  purchaser  holds  title  grants  him  the 
use  of  the  avenues  or  roads  in  a  private  pleasure  ground  dedicated  by  tlie 
vendor  to  certain  uses,  subject  to  the  restrictions  and  regulations  oontaiiMd 
in  the  deed  of  dedication,  the  purchaser  will  be  restrained  to  the  uses 
prescribed  by  the  dedication. 

3.  "When  a  conveyance  provides  a  way  of  access  for  ordinarj'  piurpoKf 
to  the  lot  conveyeil,  no  way  of  necessity  will  arise,  although  that  way  ia  not 
sufficient  for  all  purposes. 

4.  An  acceptance  of  a  conveyance,  with  a  restricted  right  of  way  to  tke 
lot  conveyed,  bars  the  grantee  from  claiming  a  larger  way  as  a  necesgiiv. 


Argued  on  final  liearing,  upon  bill,  answer,  and  proofe. 
Mr,  C.  Parker  and  3Ir.  Blake,  for  complainants. 
Mr.  Mc  Carter  and  Mr,  J,  W,  Field,  for  defendant. 

The  Chancellor. 

The  defendant  luus  title  to  a  lot  in  a  certain  tnict  in  Orauge, 
enclosed  within  four  roack,  and  generally  known  as  Llewel- 
lyn Park,  which  also  contiiins  a  panrt^l  of  about  fifty  aeres, 
conveyed  to  trustees  by  Llewellyn  Haskell,  and  which  alone 
is  properly  denominated  Llewellyn  Park.  The  defendant's 
lot  adjoins  Ijlcwellyn  Park  proper,  and  is  bounded  by  Moun- 
tain avenue,  a  road  which  is  part  of  that  park. 

The  defendant's  lot  is  rocky  ;  a  great  part  of  it  is  ?ol>^^ 
rock.  Its  depth  is  about  six  hundred  feet,  and  it  rises  in  the 
rear  to  an  elevation  of  about  one  hundred  and  sixtv  feet 
above  the  front  of  it,  on  Mountain  avenue.  The  defendant 
is  engaged  in  the  business  of  constructing  roads  of  stone  on 
the  plan  known  as  the  McAdam  or  Telfer  pavements,  com- 
posed of  broken  or  crushed  stone,     lie  l)egan  breakiug  "P 

• 

stone  on  this  lot  for  this  purpose,  and  erected  a  steam  engine 
on  it  for  crushing  this  stone,  and  other  purposes.    He  earned 
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the  stone  thus  broken  and  prepared  from  his  lot,  over  the 
avenues  in  the  park,  to  the  public  highway.  The  steam 
engine  and  crusher  were  removed  after  the  service  of  the 
injunction  in  this  suit,  but  he  still  continues  to  cart  away  the 
loose  stone  lying  on  his  lot,  over  certain  avenues  in  the  park 
designated  for  that  purpose,  in  the  order  modifying  the 
injunction. 

The  complainants  insist  that  the  defendant  is  not  entitled 
to  maintain  any  steam  engine  on  his  lot,  or  to  carry  on  the 
business  of  breaking  or  crushing  stone  there,  or  to  use  the 
avenues  of  the  park  for  carting  the  stone  upon  his  lot  out  of 
the  plot  enclosed  by  the  four  roads,  for  the  purjiose  of  selling 
or  disposing  of  them,  or  in  fact  for  any  other  purpose.  They 
insist  that  the  deed  under  which  the  defendant  claims  title 
prohibits  the  erection  of  any  steam  engine,  or  the  carrying  on 
any  offensive  business,  upon  the  lot,  and  that  the  park  proper 
(which  I  shall  call  the  park  to  distinguish  it  from  the  plot 
enclose<l  by  the  four  roads,  which  I  shall  call  the  plot,)  was 
conveyed  to  trustees  upon  trusts  inconsistent  with  the  use  of 
the  avenues  in  the  park  for  such  purpose  as  carting  away 
large  quantities  of  stone  for  sale  or  other  purposes. 

Llewellyn  Haskell,  on  the  28th  of  February,  1857,  owned 
the  park,  and  also  the  plot,  or  so  much  of  it  as  relates  to  the 
matters  in  question  in  this  suit.  He  OMued,  besides,  a  dis- 
tinct lot  lying  to  the  north  of  it,  called  Eagle  Rock.  The 
[)ark,  besides  grounds  and  groves  to  be  laid  out  and  improved 
for  ornament  and  pleasure,  consisted  of  avenues  laid  out  on 
the  map  of  the  park,  intersecting  and  bounding  the  grounds, 
ind  branching  out  from  them  and  intersecting  and  surround- 
ing the  plot.  The  grounds  and  avenues  of  the  park  alto- 
gether -were  fifty  acres;  the  avenues  varied  in  width  from 
twelve  to  thirty  feet. 

On  the  28th  of  February,  1857,  Haskell  conveyed  the 
"park  to  three  trustees,  by  deed,  executed  by  himself  and  wife 
and  the  three  trustees.  This  deed  recites  that  Haskell  pro- 
poses to  devote  this  tract  to  the  piu*poses  of  a  private  pleasure 
ground,  under  the  name  of  Llewellyn  Park,  which  should  at 
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all  times  thereafter  be  used  and  enjoyed  by  such  persons  as 
then  were  or  should  become  owners  of  certain  other  lands. 
The  trusts  declared  in  the  deed,  so  far  as  they  affect  this 
controversy,  were :  That  the  trustees  should  "  forever  there- 
after suffer  and  permit  Llewellyn  Park  and  its  appurtenances, 
with  its  several  roads  or  avenues,  and  ways  or  rights  of  iray, 
as  laid  down  on  the  said  map,  to  l)e  freely  and  at  all  times 
uscxl  and  enjoyed  as  a  place  of  resort  arul  recreation  by  the 
several  persons  and  parties  thereinafter  mentioneil,  and  their 
respective  families,  tenants,  agents,  and  servants,  that  is  to 
say :  1st.  The  parties  of  the  first  part,  their  heirs  and  assigns. 
2d.  Charles  Harrison  and  his  heirs.  3d.  Margaret  WilUams, 
her  heirs  and  assigns.  4th.  Certain  purchasers  from  Charles 
Harrison. 

And  further,  that  the  tritstees  should  permit  Haskell,  anJ 
every  person  or  persons  who  might  become  the  owner  or 
owners  of  the  tract  known  as  Eagle  rock,  to  pass  and  repass 
from  the  Valley  road  to  the  Eagle  rock  road  at  all  times,  and 
for  all  purposoi,  over  and  through  said  Llewellyn  Park,  by 
means  of  its  several  roads  and  ways,  or  avenues  and  ways,  as 
laid  down  on  said  map. 

The  deed  further  provided  that  Hiiskell,  and  other  j)ersons 
owning  land  in  siiid  plot,  might,  on  the  second  Monday  in 
January  in  each  year,  choose  managers,  (not  less  than  three 
or  more  than  nine,)  who  should  have  the  exclusive  control  of 
the  park  for  the  enclosure,  planting,  maintenance,  and  deco- 
ration thereof,  and  for  the  prescribing  and  enforcement  of 
rules  and  regulations  for  the  use  and  enjoyment  thereof. 

It  was  also  declared  that  persons  who  should  purcliase  any 
villa  sites  out  of  any  lands  that  Haskell  should  thereafter 
acquire  in  said  ])lot,  should  be  permitted  to  use  and  enjoy  the 
said  Llewellyn  Park,  and  said  roads  or  avenues,  and  ways  or 
rights  of  way,  for  the  like  purposes,  and  upon  the  same  terms 
as  the  persons  purchasing  sites  out  of  land  in  the  plot  then 
belonging  to  Haskell.  Haskell,  who  then  owned  the  lot  of 
the  defendant,  on  the  first  day  of  Januar)',  1869,  conveyed  it 
to  J.  S.  Brown,  who  conveyc^l  it  to  M.  Mohor,  by  whom  it 
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Avas  conveyed  to  the  defendant.  The  deed  given  by  Haskell 
for  this  lot  contained  the  nsual  covenants  by  the  grantor,  and 
in  it,  as  in  all  other  deeds  given  by  him  for  lots  within  the 
plot,  this  clanse  was  a<lded  to  the  description  of  the  premises 
granted:  "Also,  as  an  easement  appurtenant  thereto,  the 
right  to  use,  frequent  and  enjoy,  a  certain  private  pleasure 
ground  in  the  vicinity  thereof,  known  as  Llewellyn  Park, /or 
th4*  purposeSy  and  upon  the  terms,  charges,  restrictions,  and 
regulations  set  forth  in  the  deed  of  conveyance  for  the  said 
park,  made  by  said  Haskell  to  the  said  trustees." 

It  also  contained  a  covenant  by  the  grantee  to  Haskell,  his 
heirs  and  assigns,  that  the  grantee,  his  heirs  or  assigns,  would 
not  erector  permit  upon  the  premises  any  hotel,  livery  stable, 
slaughter-house,  smith  shop,  forge,  iiirnace,  steam  engine, 
foundry,  hat  factory,  tanner}',  brewery,  distillery,  or  any 
other  place  or  building  for  the  accommodation  of  any  other 
trade  or  business  dangerous  or  offensive  to  the  neighboring 
inhabitants. 

This  deed  being  that  under  which  the  defendant  has  title 
to  his  lot,  he  is  bound  by  the  covenant  of  the  grantee,  which 
is  one  that  runs  with  the  land.  That  clearly  restrains  him 
from  erecting  or  permitting  a  steam  engine  or  stone  crusher, 
as  is  admitted  by  his  counsel.  The  covenant  is  also  not  to 
permit  on  it  any  place  for  any  business  dangerous  or  offensive 
to  the  neighboring  inhabitants.  The  complainants,  who 
besides  Haskell  and  the  three  trustees  of  the  park,  are  some 
of  tlie  lot  owners  in  the  park,  under  Haskell,  and  reside 
there,  contend  that  blasting  stone  on  this  lot  is  a  business 
which,  if  not  dangerous,  is  offbnsive  to  them,  by  reason  of 
noise  and  disturbance,  and  of  the  park  and  its  avenue^s  being 
occupied  and  traversed  by  a  large  number  of  workmen  of 
the  kind  engaged  in  such  business,  and  that  this  is  incon- 
sistent with  the  purpose  to  which  the  parte  is  devoted,  and 
the  villa  sites  in  the  plot  intended. 

I  think  so  far  as  the  blasting  or  l)reaking  stone  is  cjirried 
on  as  a  business  for  profit  or  for  sale  of  the  stone,  that  this 
comes  within  the  letter  and  the  spirit  of  the  covenant.     It 
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cannot  be  permitted  that  the  defendant  shall  quarr}' out  or 
break  np  the  stone  on  this  lot  for  sale,  down  to  the  grade  of 
the  avenue.     There  is  a  mass  of  material  there,  principally 
rock,  extending  six  hundred  feet  from  the  front  to  the  rear  of 
this  lot,  for  its  full  width,  of  the  average  height  of  thirty  feet. 
And  if  the  profile  in  evidence  gives  the  correct  surface  of  the 
lot  for  its  whole  width,  a  succession  of  carts  within  five 
minutes  of  each  other,  with  a  load  of  a  ton  each,  working  ten 
hoiu\s  a  day  every  day  in  the  year,  would  require  seven  years 
to  remove  this  mass  from  each  hundred  feet  of  the  width  of 
this  lot ;  and,  in  the  meantime,  the  occupants  of  the  neigh- 
boring lots  would  be  annoyed  by  the  continueil  noise  and 
bustle  and  the  throng  of  workmen  going  to  and  from  their 
work — both  matters  peculiarly  offensive  to  the  occupants  of 
villa  sites  in  a  plot  set  aside,  as  this  is,  for  such  residences. 
Quarrying  out  or  breaking  up  stone  here,  if  done  as  a  busi- 
ness, as  it  most  clearly  has  been  and  is  done  by  the  defendant, 
is  within  the  covenant,  and  nuist  be  enjoined  and  prohibited. 
But  the  defendant  claims  that  this  does  not  prohibit  him 
from  removing  the  loose  stone  or  rock  on  his  lot,  that  do  not 
require  breaking,  or  from  grading  down  the  surface  of  his  lot 
so  far  as  is  necessary  to  prepare  it  for  building.     These  are 
certainly  not  within  the  covenant,  and  so  far  as  the  work  is 
carried  on  for  that  purpose  only,  it  cannot  be  restrained  bv 
force  of  that  covenant ;  nor  will  the  fact  that  he  sells  or  util- 
izes the  stone  carried  off  in  good  faith  for  that  purpose,  make 
it  a  business  within  the  meaning  of  that  covenant.     But  the 
defendant  cannot  be  permitted,  under  the  pretence  that  he  is* 
clearing  off  and  grading  his  lot  for  the  pur|)ase  of  buildings 
to  quarrj^  or  break  stone  for  the  purpose  of  sale.     It  may  be 
difficult  to  tell  what  part  is  done  for  profit  or  sale,  and  what 
l)art  bona  fide  for  the  purpose  of  clearing  off  the  lot  for  build- 
ing.    But  he  caHnot  be  permitted  to  buy  a  lot  like  this,  and 
level  and  clear  it  for  the  purpose  of  building,  to  the  continued 
annoyance  of  all  around  him.     He  will  be  presumed  to  have 
selected  and  purchased  this  lot  for  the  purpose  of  using  J^ 
with  the  surface  as  it  then  existed,  breaking  and  clearing  on 
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SO  much  of  the  loose  stone  as  it  was  necessary  to  remove  for 
that  purpose.  This  vdW  not  come  within  the  prohibition  of 
that  covenant.  Beyond  this  he  must  be  enjoined  and  pro- 
hibited by  tlie  decree  in  this  suit.  And  if  any  dispute  arises 
whether  the  decree  restraining  him  has  been  violated,  it  may 
be  determined  by  a  reference  to  a  master  to  ascertain,  with 
the  assistance  of  a  comj^etent  architect  and  landscape  gar- 
dener, how  much  it  is  necessary  to  remove. 

The  complainants  also  insist  that  the  defendant  is  not 
entitled  to  use  the  avenues  of  the  park  for  the  purpose  of 
carting  away  large  quantities  of  the  rock  upon  his  premises ; 
that  such  use  destroys  the  surface  of  these  avenues,  and  ren- 
ders them  unfit  for  the  purposes  for  which  they  are  dedicated. 
These  avenues  are  expressly  dedicated  to  be  used  as  a  place 
of  resort  and  recreation — at  least  so  far  as  regards  owners  of 
lots  in  the  plot.  These  arc  the  words  of  the  deed  of  trust. 
The  owner  of  the  Eagle  Rock  is  not  entitled  to  use  them  as  a 
place  of  resort  and  recreation,  but  only  for  passage  from  the 
Eagle  Rock  road  to  the  Valley  road,  and  he  is  entitled  so  to 
nse  them  "for  all  purposes  whatsoever" — words  in  contrast 
with  the  declared  right  of  the  owners  of  lots  in  the  plot,  to 
use  them  with  the  park,  for  resort  and  recreation. 

The  dedication  of  these  avenues  in  the  deed  of  trust  must 
be  held,  from  the  objects  of  the  conveyance  as  declared  on  its 
face,  to  give  the  use  of  these  avenues  for  access  to  the  lots  by 
Jiersons  purchasing,  and  to  the  inhabitants  of  houses  on  these 
lots  the  right  of  using  them  for  all  the  usual  purposes  and 
liecessities  of  such  inhabitancy — at  least  for  all  not  inconsist- 
ent with  the  purpose  for  which  the  park  and  its  avenues 
were  dedicated.  The  use  of  them  for  taking  to  each  lot 
Imilding  materials  for  building  houses  on  it,  might  be  held  to 
Xye  included  in  the  object  as  shown  by  the  deeds ;  but  if  these 
sivenues  were  used  for  this  in  such  manner  as  to  destroy  the 
use  of  the  park  for  the  purpose  for  which  it  was  dedicated, 
such  use  should  be  restrained. 

The  claim  of  the  defendant  that  he  had  a  right  of  way  for 
these  purposes,  by  necessity  or  by  dedication,  cannot  be  sus- 
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taiucd.  By  the  provision  of  the  trust  deed,  he  had  a  right  to 
use  the  avenue  in  front  of  his  lot  for  purposes  within  its  pro- 
visions. The  deed  for  his  lot  refers  to  the  trust  deed,  ami  he 
must  be  held  to  have  accjepted  the  right  of  way  therein  pro- 
vided, as  his  way.  And  when  a  way  is  provided  which  gives 
acc»ess,  for  ordinary  purposes,  to  the  lot  grante<l,  no  way,  of 
necessity,  will  arise,  although  that  way  is  not  sufficient  for  all 
purposes. 

If  a  rear  tenement  is  conveyed  or  leased,  as  is  fre<iuently 
the  cuse,  with  a  right  of  passage  expressed  in  the  deed  through 
an  alky-way  of  four  feet  wide,  it  does  not  give  a  right  to  have 
a  way,  of  nec^essity,  cut  througli  the  house  or  garden  on  the 
front  of  the  lot,  although  the  four-foot  alley  is  not  suflBcient 
to  pass  a  cart,  or  for  many  other  purposes  for  which  a  A\*ay  is 
usually  needed.  TIic  defendant  having  accepted  tlie  convey- 
ance of  this  lot,  with  a  restricted  right  of  way,  is  barred  fipum 
claiming  a  larger  way  as  a  necessity. 

Generally,  the  sale  of  a  lot  ironting  upon  a  road  laid  down 
on  a  map,  to  Avhich  reference  is  made  in  the  deed,  will  dedi- 
cate to  public  use  that  road  and  the  other  roads  laid  out  on 
the  map,  necessary  to  give  access  to  some  public  highway, 
and  will  grant  to  such  purchaser  a  right  of  way  over  such 
road  and  roads  to  get  to  tlie  public  highway.     But  in  this 
case  the  dedication  is  not  hy  such  implication,  but  by  the 
map  aiul  deed  of  trust  expressly  referreil  to  in  the  convey- 
ance from  Haskell,  which  alone  can  give  supi)ort  to  the  dedi- 
cation.    By  the  trust  deed,  the  title  of  these  lands  })asscd  out 
of  Haskell,  antl  took  from  him  the  power  to  make  any  fur- 
ther dedication  of  the  lands  included  in  it.     The  defendant  s 
right  to  use  these  roads,  tlierefore,  must  l>e  restricted  so  as 
not  to  interfere  with  or  defeat  the  purposes  for  which  they 
were  dedicated  by  the  deed  of  trust. 

But  the  power  given  to  the  managers  of  the  park  to  pt^ 
scribe  and  enforce  rules  and  regulations  for  the  enjoyment  oi 
it,  is  sufficient  to  protect  those  entitled  to  the  enjoyment  oi 
the  park  and  its  avenues,  from  injury  by  such  aschiimthe 
right  to  use  the  avenues  for  carting  building  materiak  to 
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their  lots,  or  surplus  earth  and  stone  from  them  out  of  the 
park. 

They  can,  by  exercise  of  this  power,  prohibit  the  defend- 
ant and  others  from  using  these  avenues  to  take  away  from 
their  lots  stone  or  earth  from  l>elow  a  certain  grade,  or  beyond 
an  amount  that  they  shall  judge  proper  and  necessary,  if  they 
think  that  it  will  interfere  with  the  enjoyment  of  rights  that 
others  have  in  the  park.  They  c^n  protect  the  avenues  from 
injurj'  by  directing  which  shall  be  used  for  such  purpose,  and 
at  what  seasons  of  the  year  or  hours  of  the  day,  by  prescribing 
the  width  of  tires  on  the  wheels  and  the  load  of  each  cart 
or  vehicle.  Such  regulations  must  be  reasonable,  and,  when 
nuide,  will  be  enforced  against  this  defendant,  as  an  express 
condition  of  the  grant  by  which  he  has  the  right  to  use  these 
ways  for  any  purpose. 

The  complainants  are  therefore  entitled  to  a  decree  restrain- 
ing the  defendant  from  carting  over  any  of  the  avenues  in 
the  park  any  stone  taken  from  his  lot  for  any  purpose,  except 
such  loose  stones  as  it  is  necessary  to  remove  for  the  purpose 
of  jStting  his  lot  for  building  and  occupation.  And  in  taking 
awav  such  stone,  it  must  be  done  in  conformitv  to  the  rules 
and  regulations  that  are  or  may  be  prescribed  by  the  managers 
of  the  j)ark. 


Dudley  r.s.  Bergen  and  wife. 

1.  When  the  cancellation  of  a  mortgage  is  procured  by  fraud,  or  made 
l)y  mistakei  or  without  authority  and  without  actual  payment  and  tMitL«^- 
faction,  the  canceling  will  be  set  aside  and  the  mortgage  enforced. 

2.  In  a  foreclosure  suit  no  claims  or  debts  against  the  complainant  can  be 
«et  off  against  the  mortgage  debt,  except  such  as  have  been  expressly 
agreed  to  be  jmyment. 

Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 

mMr,  Gummci^e,  for  complainant. 

Mr.  iJ.  Atten,  for  defendants. 
Vol.  VIII.  2  c 
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The  Chancellor. 

The  defendants,  Bcr^n  and  wife,  on  the  1st  day  of  May, 
1869,  gave  to  the  complainant  a  mortgage  upon  the  lands  of 
Mrs.  Bergen,  in  Monmouth  county,  to  secure  $3600,  an 
amount  which  Dudley  had  affreed  bv  c^ontracts  endorsed  on 
the  notes  of  Bergen,  to  pay  for  Bergen  in  seven  months  from 
that  date.  The  condition  of  the  mortgage  was  the  payoaent 
of  S3600  in  sc^ven  months  from  the  date.  These  notes  were 
paid  by  Dudley  on  the  6th  of  December,  1869,  to  the  National 
Bank  of  Red  Bank,  which  held  them. 

On  the  10th  of  December,  1869,  Dudley  executed  a  satis- 
faction piece  of  the  mortgage  and  delivered  it  with  the  bond 
to  Bergen,  the  mortgage  being  in  the  office  of  the  county 
clerk,  where  it  had  been  left  for  record.     The  complainant 
alleges  that  this  satisfaction  piece  was  not  given,  because  the 
mortgage  was  paid  or  satisfied,  or  for  the  puq>ose  of  dU- 
charging  the  land  from  the  mortgage,  but  simply  to  enable 
Bergen  to  give  a  new  mortgiige  for  $12,500,  which  he  was 
about  to  make  upon   the  same  premises,  priority  over  the 
complainant's  mortgage.     The  complainant  alleges  and  in- 
sists that  the  satisfaction  piece  was  executed  and  delivered 
upon  an  agreement  with  Bergen,  that  Bergen  and  his  wife 
were  to  execute  a  new  mortgage  for  the  same  amount,  which 
was  to  be  executed  imnic^diatcly  after  the  mortgage  for  the 
new  loan  of  $12,500,  and  was  to  be  left  for  record  at  the 
clerk's  office  at  the  siune  time  as  that  mortgage,  or  imme- 
diately after.     This  satisfaction  piece  was  filed  with  the  clerk 
of  Monmouth  county,  December  10th,  1869,  and  an  entry  of 
discharge  made  upon  the  record  of  the  mortgage,  as  directed 
by  the  act  of  April  2d,   1869.     The   mortgage  itself  was 
never  canceled  by  tearing  off*  the  seals  or  in  any  other  way, 
nor  has  any  receipt  been  written  on  it.     The  clerk,  two  years 
afterwards  when  the  mortgage  was  sent  for,  having  searche? 
made  by  the  complainant's  solicitor,  without  authority,  en* 
dorsed  on  it  the  words,  "  canceleil  by  certificate,  Deeemk'' 
10th,  1869.     T.  K.  Arrowsniith,  clerk.''     The  defendants 
executed  a  mortgage  for  the  new  loan  on  the  10th  of  ^ 
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cember,  1869,  which  was  recorded  on  the  same  day,  but  no 
new  mortgage  was  made  to  the  complainant.  The  com- 
plainant contends  that  his  mortgage  was  wrongly  and  frandu- 
lentlv  canceled  on  the  record,  so  far  as  the  defendants  are 
concerned,  and  that  the  same  is,  in  his  hands,  a  valid  and 
subsisting  encumbrance. 

The  defendants,  in  their  answer,  deny  that  >vhen  the  satis- 
faction piece  and  bond  were  delivered  to  Bergen,  or  at  any 
time,  it  was  understood  and  agreed  that  it  was  merely  for  the 
purpose  of  enabling  him  to  give  a  prior  mortgage  for  the 
new  loan,  or  that  they  were  to  execute  a  new  mortgage  to 
the  complainant,  and  that  the  same  was  to  be  recorded 
together  with  or  immediately  after  the  mortgage  for  the  new 
loan  so  that  the  security  should  be  continued,  and  that  the 
only  effect  of  the  transaction  was  to  be  that  the  mortgage  for 
the  new  loan  should  have  preference.  The  answer  is,  in  this 
respect,  responsive  to  the  bill,  and  therefore  requires  to  be 
overcome  by  more  evidence  than  that  of  one  witness. 

The  complainant  and  his  book-keeper,  G.  H.  Murphy, 
who,  as  both  allege,  were  present  at  the  transaction,  testify 
explicitly  that  the  bond  and  satisfaction  piece  were  given  to 
Bergen  for  the  purpose,  and  on  the  understanding  set  forth 
in  the  bill.  This  proof  is  sufficient  to  overcome  the  effect 
given  by  law  to  the  responsive  answer.  Bergen,  in  his  testi- 
mony as  in  his  answer,  denies  this.  The  question  is,  then, 
upon  the  weight  of  the  testimony.  The  parties  contradict 
each  other,  and  one  may  be  balanced  against  the  other ;  and  a 
third  witness,  not  interested  in  the  controversy,  sustains  the 
complainant.  So  far  as  the  weight  of  evidence  depends  upon 
the  number  of  witnesses,  it  is  on  the  side  of  the  complainant. 

The  circumstances  also  support  the  complainant.  He 
entered  into  partnership  with  Bergen  in  the  canning  of  toma- 
toes. Bergen  was  in  debt,  harassed  by  claims  and  judg- 
ments ;  and  the  notes  which  the  complainant  undertook  to 
pay  for  him  were  given  to  discharge  these  claims.  As  he  had 
no  property  to  secure  the  complainant,  his  wife  joined  in  a 
mortgage  on  her  property  to  secure  him.     On  the  6th  of 
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December  the  complainant  paid  tliese  notes,  and  it  is  in  no 
wise  probable,  that  the  complainant  would,  four  days  after- 
wards, give  up  and  abandon  the  security  which  he  held  for 
the  amount  advanced,  without  consideration,  for  an  insolvent. 
He  might,  when  the  security  was  abundant,  post}>one  his 
mortgage  to  a  permanent  loan  of  a  large  amount. 

The  defendant,  to  rebut  this  presumption  against  his 
version  of  the  affair,  savs  that  Dudlev  had  in  his  hands  suflS- 
cient  of  his  part  of  the  partnership  assets  to  satisfy  the 
amount  due  to  him,  and  that  he  demanded  the  satisfaction  of 
the  mortgage  as  a  right.  This  Dudley  denies.  And  the 
defendant,  in  the  course  of  his  testimony,  admits  that  he  was 
mistaken  in  his  calculation,  and  that  there  was  not  due  to 
him  sufficient  to  pay  the  mortgage  debt,  or  more  than  half 
that  debt.  The  complainant  testifies  that  little  or  nothing 
Avas  due  to  Bergen  out  of  the  profits  of  the  partnership.  It 
is  clear  from  the  tostimonv  that  there  could  not  be  sufficient 
to  pay  one-half  of  the  mortgage,  and  it  is  therefore  improba- 
ble that  the  complainant  would  have  agreed  to  give  up  the 
security  entirely. 

When  the  cancellation  of  a  mortgage  is  procured  by  fraud, 
or  made  by  mistake,  or  without  authority,  and  without  actual 
jyayment  and  satisfaction,  the  canceling  Mill  be  set  aside  and 
the  mortgage  enforced.     MiUei*  v.  Wack,  Saxt.  214 ;  Trmto'^ 
Banking  Co.  v.  Woodruffs  1  Greenes  Ch.  117;  Lilly  v.  QuicJ^i 
Ibiil  97;   Banta  v.    Vre^'land,  2  3fcCarter  103;    Harri^oy^ 
V.  Johnson,  3  C.  E,  Green  420 ;  S.  C,  on  appeal,  4   C.   J^- 
Green  488. 

In  this  case  the  satisfaction  piece  was  entrusted  to  tr  ^^ 
defendants,  only  to  be  used  in  a  certain  manner  and  to  efff^^ct 
a  c*ertain  purpose.  He  abused  the  confidence  reposed  in  hu  ^> 
and  used  it  for  another  purpose ;  for  his  own  benefit  and-  ^^ 
the  injur}'  of  the  complainant.  This  is  a  fraud  which  \^  ''^^ 
be  remedied  by  a  court  of  equity.  Xo  relief  is  asked  agai  J^^ 
the  mortagees  under  the  new  loan.  So  far  as  they  were  o^^^^' 
cenied,  the  satisfaction  piece  was  rightfully  used.  A^^^* 
Bergen  was  no  party  to  the  fraud,  but  as  against  her  all  t:  ^^^ 
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is  asked  is  that  the  mortgage  should  remain  in  its  original 
position.  It  is  held  by  the  complainant,  untorn  and  uncan- 
celed, and  has  never  been  satisfied  in  fact.  The  entry  on  the 
record  is  the  only  matter  that  can  be  affected  by  the  decree 
in  this  case,  and  she  has  done  nothing,  or  acquired  no  rights 
on  the  faith  of  that  entr}",  by  which  any  wrong  can  be  done 
to  her  by  declaring  it  of  no  effect. 

The  defendant,  Bergen,  claims  that  the  mortgage  is  paid 
and  satisfied  by  the  balance  due  from  Dudley  to  him  by  the 
profits  of  the  partnership. 

In  a  foreclosure  suit  no  claims  or  debts  against  the  com- 
plainant can  be  set  off  against  the  mortgage  debt,  except 
such  as  have  been  expressly  agreed  to  be  payment.  3  Powell 
on  Mort.  945,  and  note  1 ;  Whitens  Adm^ra  v.  Williams,  2 
Great's  Ch,  376 ;  Dolman  v.  Coohj  1  McOarter  56  ;  Bird  v. 
Davis,  Ibid.  467. 

There  is  nothing  in  this  case  that  amounts  to  an  agree- 
ment to  appropriate  any  balance  due  on  the  partnership  ac- 
count to  the  payment  of  the  mortgage  debt. 

These  conchisions  render  it  unnecessary  for  me  to  examine 
into  the  partnership  accounts,  and  to  determine  whether  any 
and  what  amount  is  due  on  them  from  the  complainant  to 
the  defendant. 

The  complainant  Ls  entitled  to  a  decree  for  the  amount  of 
principal  and  interest  due  on  his  mortgage,  and  to  a  sale  of 
the  mortgaged  premises  to  make  such  amount. 


Dubois  vs.  Schaffer  and  wife. 

Where  a  mortgage  is  canceled  by  mistake,  or  the  canceling  i«  procured 
by  fraud,  a  court  of  equity  will  set  aside  and  disregard  the  canceling  so 
made  or  procured,  and  give  relief  upon  the  mortgage  as  if  not  canceled. 
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Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 
Mr.  F.  B.  Ogdoiy  for  complainant. 
J/r.  /.  ir.  Scudder,  for  defendants. 

The  Chancellor. 

The  complainant  alleges  that  a  mortgage  given  to  him  bv 
the  defendants  was  canceled  in  fact  and  of  record  by  his  agent, 
he  supposing,  by  mistake,  that  it  was  paid  in  full,  when,  in 
fact,  there  was  a  balance  of  $400  due  on  it.  The  bill  asks  to 
have  the  canceling  done  by  mistake  corrected  and  set  aside, 
and  for  a  decree  to  make  the  amount  really  due  out  of  tk 
mortgaged  premises. 

"When  a  mortgage  is  cancelei^l  by  mistake,  or  the  canceKi^ 
procured  by  fraud,  the  court  will  set  aside  and  disregard  the 
canceling  so  made  or  procurei^l,  and  give  relief  upon  the  mort- 
gage as  if  not  canceled.  The  opinion  in  case  of  Dudley  f. 
Bergen,  in  this  court,  ante  p.  397,  affirms  that  doctrine,  and 
states  the  authorities  upon  which  it  is  founde<l. 

But  for  that  purpose,  when  the  relief  is  on  the  ground  of 
mistake,  the  mistake  nmst  be  clearly  established.  The  agent 
of  the  complainant,  if  he  is  believed,  clearly  establishes  the 
mistake,  and  he  is  confirmed  by  the  admissions  of  the  defend- 
ant to  himself  and  to  his  brother.  The  mistake  consists  '\^ 
crediting  on  the  1st  of  June,  1871,  upon  this  mortgage,  the 
sum  of  §400  paid  upon  another  mortgage  of  the  defendants 
to  the  complainant,  which  was  then  given  up  and  canceled. 

The  agent  explains  how  the  mistake  was  made,  and  tbc 
evidence  for  the  defendants  does  not  throw  any  serious  do^^^^ 
over  the  fact.  He  has  and  produces  the  receipts  for  all  '^^ 
other  payments,  but  fails  to  produce  any  for  a  payn3^*^^ 
alleged  by  him  to  have  been  made  to  a  brother  of  the  ag^'^^' 
and  which  is  denied  by  that  brother  in  his  testimony. 

The  complainant  is  entitled  to  the  relief  prayed  for  iiB.    *^^ 
bill. 
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BuRGix  VS.  GiBERSOx  aiicl  Others. 

1.  An  amendment  will  not  be  permitted  to  an  answer  after  it  hafl  been 
sworn  to  and  filed,  except  to  correct  a  verbal  or  clerical  mistake,  or  to 
amend  or  supply  a  formal  defect.  A  supplemental  answer  must  be  filed, 
and  this  will  be  permitted  even  after  replication,  and  the  complainant  has 
commenced  taking  evidence. 

2.  But  leave  will  be  granted  to  amend  an  answer  only  in  cases  where  it 
clearly  appears  that  the  matter  to  which  the  amendment  relates  is  material 
to  the  defence,  and  that  the  amendment  is  necessary  to  enable  the  defendant 
to  bring  the  merits  of  his  defence  before  the  court. 

3.  Leave  will  be  granted  to  file  a  supplemental  answer  for  the  purpose 
of  stating  a  matter  which  the  defendant  had  been  told  by  counsel  would 
constitute  no  defence,  and  which  he  did  not,  therefore,  mention  to  his  soli- 
citor, who  prepared  the  answer  in  ignorance  of  the  existence  of  such  de- 
fence. But  it  will  be  granted  only  on  such  terms  as  will  do  the  complain- 
ant no  injury,  or  create  no  serious  delay. 


This  wiis  a  motion  on  part  of  Thomas  J.  Giberson,  one  of 
the  defendants  who  had  answered,  for  leave  to  amend  his 
answer,  or  to  iile  a  supplemental  answer;  and  on  the  part  of 
the  defendant  James  Giberson,  to  open  a  decree  j)ro  confesso 
entered  against  him,  with  permission  to  answer. 

3L\  Pancoasty  for  motion. 

Mr,  P.  L,  Voorhees,  contra. 

The  Chancellor. 

The  recent  practice,  both  in  England  and  this  country,  is 
not  to  permit  an  amendment  to  an  answer  after  it  has  been 
«worn  to  and  filed,  except  to  correct  a  verbal  or  clerical  mis- 
take,  or  to  amend  or  supply  a  formal  defect,  but  to  grant  the 
TcHef  applied  for  by  })crmitting  a  supplemental  answer  to  be 
filed.  1  DankWs  Ch.  Pr.  781 ;  Bolder  v.  Bank  of  England, 
10  Teg.  284;  Bowen  v.  Cross,  4  Johns.  Ch.  375;  Vanderva*e 
V.  Reading,  1  Stocki.  446. 
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In  this  ciisc  the  replication  has  been  filed,  and  the  com- 
plainant luus  commenced  taking  evidence,  but  the  time  for 
taking  testimony  has  not  yet  expiretl.  Courts  of  equity  are 
reluctant  to  grant  leave  to  amend  an  answer,  and  in  no  case 
grant  such  leave,  unless  it  (clearly  appears  that  the  matter  to 
which  the  amendment  relates  is  material  to  the  defence,  and 
that  the  amendment  is  necessarv  to  enable  the  defendant  to 
bring  the  merits  of  his  defence  before  the  court. 

There  arc  many  decisions  on  the  subject  of  granting  and 
refusing  leave  to  amend  answers.  And  yet,  as  observed  bv 
Chancellor  Kent  in  Bowen  r.  Cross,  "there  is  no  precise  and 
absolute  rule  on  this  subject.  The  question,  as  Ix)rd  Eldon 
said,  is  always  applied  to  the  discretion  of  the  court,  in  the 
particular  instance.  It  has  lx»en  allowed  after  issue  joined, 
on  payment  of  costs  of  opposing  the  application,  and  vnih- 
drawing  the  replication."  Chanc»ellor  Williamson  says,  in 
Vandervere  r,  Keadiug :  "  There  are  upward  of  fifty  authori- 
ties upon  the  matter  of  reforming  answers  ;  and  yet  it  will  be 
found  that  the  court  has  never  been  willing  to  go  further  than 
to  permit  the  defendant  to  correct  or  add  some  single  fact 
which  had  been  mis-stated  or  omitted  through  mistake,  fraud, 
or  accident.'' 

In  this  case  the  application  is  to  insert  a  matter  omitted  to 
hv  put  in  the  answer,  which,  as  stated  in  the  affidavits  on 
which  this  motion  is  founded,  mav  constitute  a  defence  to  thi? 
suit.  It  was  omitted  in  the  answer,  because  the  defendant 
had  been  told  bv  counsel  that  it  would  constitute  no  defence, 
and  he  did  not,  therefore,  mention  it  to  the  solicitor  who  pr^ 
pared  the  answer,  Avho  was,  therefore,  ignorant  of  the  exist- 
ence of  such  defence.  In  Nail  v.  Punter^  4  Sim.  474,  Vice- 
Chancellor  L.  Shadwell  gave  leave  to  file  a  supplemental 
answer  for  the  purpose  of  stating  facts  which  the  defendant 
had  wished  to  state  in  his  original  answer,  but  had  been  pre- 
vailcnl  upon  to  omit  by  the  mistaken  advice  of  his  solicitor. 
This  case  is  substantially  the  same,  only  the  advice  here  was 
by  other  counsel,  not  by  his  solicitor.  In  both,  the  defend- 
ant was  really  misled  by  counsel.    I  think  it  is  a  proper  case 
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for  the  discretion  of  the  court  to  be  exercised.  It  will  be 
granted,  after  replication.  Jackson  v.  Parwh,  1  Sim.  505 ;  1 
DamelVH  Ch.  Pr.  782;  1  Barb.  Ch.  Pr.  167. 

But  the  leave  mast  be  gninted  on  such  terms  as  will  do 
the  complainant  no  injury,  or  create  no  serious  delay.  There 
was  not  time  from  the  filing  of  the  replication,  according  to 
the  course  of  practice,  to  complete  the  taking  of  the  testimony 
on  both  sides,  and  to  set  down  the  cause  for  hearing  at  the 
next  term. 

Leave  to  file  a  supplemental  answer  in  twenty  days  will 
be  grante<l.  It  must  be  confinctl  to  the  matter  set  forth  in 
the  affidavits.  The  comphiinant  must  have  leave  to  with- 
draw his  replication ;  and  if  he  does  not  elect  to  M'ithdraw  it, 
it  shall  stand  as  the  replication  to  the  supplemental  answer. 
The  dej)ositions  taken  by  the  complainant  must  stand  as 
proofs  in  the  cause,  and  the  defendant  Thomas  J.  Giberson 
must  i)ay  the  complainant's  costs  on  this  motion,  and  furnish 
the  complainant's  solicitor  with  a  copy  of  the  supplemental* 
answer  within  five  days  after  filing  it. 

The  decree  pro  confcsso  against  James  Gibei'son  will  be  set 
aside,  and  he  will  be  permitted  to  answer  ui)on  payment  of 
costs ;  his  answer  to  be  fileil  within  twenty  days,  and  the 
dei)ositions  taken  to  stand  as  evidence  against  him. 


Gausen  vs.  Tomlixson  and  Van  Wixki.e. 

1.  The  guaranty  of  a  bond  cannot  create  a  lien  by  way  of  mortgage  on 
real  estate  of  the  guarantor,  nor  will  the  fact  that  such  bond  is  secured  by 
a  second  mortgage  on  lands  u])on  which  the  guarantor  holds  a  prior  lien 
by  mortgage  or  judgment,  create  a  lien  on  such  lands,  or  the  interest 
which  the  guarantor  has  in  them. 

2.  Priority  of  reconl  will  not  give  preference  to  one  mortgage  over 
another  given  at  the  same  time  and  held  by  the  same  jM^rson.  Such  mort- 
gages, in  the  hands  of  assignees,  are  concurrent  liens,  payable  ratably  out 
of  the  proceeds  of  the  mortgaged  premises,  after  payment  of  costs  of  both. 
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Argued  on  final  hearing,  upon  bill,  answer,  and  proofe. 

Mr.  Collins,  for  complainant. 
3L\  Paidison,  for  Van  Winkle. 

The  Chancellor. 

On  the  1st  day  of  December,  1870,  James  H.  Carpenter 
conveyed  the  mortgaged  premises  to  the  defendant,  Tom- 
linson,  and  received  for  part  of  the  consideration  two  mort- 
gages, one  for  $500,  and  the  other  for  f  1000.  Each  redted 
that  it  was  given  for  part  of  the  consideration.  Both  were 
left  at  the  county  clerk's  office  for  registry  on  that  day — ^the 
one  for  $1000  at  10  o'clock  a.  m.,  the  other  at  2  p.  M.,  and 
were  registered  in  that  order.  On  the  3d  of  February, 
1871,  Carpenter  assigned  the  mortgage  for  $500  to  Henry 
McDonalds,  and  endorsed  on  the  bond  which  it  was  given  to 
secure,  his  personal  guaranty  that  the  bond  should  be  paii 
By  several  mesne  assignments,  the  bond  and  mortgage  were 
assigned  to  the  complainant.  The  assignment  to  McDonalds 
was  recorded  on  the  day  of  its  date.  The  bond  and  mort- 
gage  for  §1000  were  assigned  by  Carpenter  to  the  defendant, 
Van  Winkle,  on  the  10th  of  February,  1871,  as  collateral 
security  for  the  payment  of  his  own  bond  and  mortgage  given 
for  that  amount. 

The  bill  is  filed  to  fore<'losc  the  §500  mortgage,  assigned  to 
the  complainant.  The  complainant  claims  that  the  guaranty 
of  payment  of  the  bond  made  by  Carpenter,  when  he  held 
the  other  mortgage,  created  a  preference  over  that  mortgage) 
that  it  amounted  to  a  mortgage  of  all  his  tlien  interest  in  the 
lands. 

I  know  of  no  principle  that  would  create  a  preference  by 
such  guaranty.  The  guaranty  of  a  bond  cannot  create  a  \i^ 
by  way  of  mortgage  on  real  estate  of  the  guarantor,  nor  will 
the  fact  that  such  bond  is  secured  by  a  second  mortgage  on 
lands  upon  which  the  guarantor  holds  a  prior  lien  by  mort- 
gage or  judgment,  create  a  lien  on  such  lands,  or  the  interest 
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Avhich  the  guarantor  has  in  them.  There  is  no  authority  or 
precedent  for  such  doctrine,  and  there  is  no  good  reason  for 
making  a  precedent  to  establish  it.  On  the  contrary,  I  think 
a  person  holding  two  mortgages,  one  clearly  prior  to  the 
other,  should  be  allowed  to  give  his  guaranty  on  transfer  of 
the  second,  which  most  needs  such  guaranty,  and  hold  the 
other  with  its  preference  that  he  might  more  readily  dispose 
of  it  without  guaranty.  There  is  good  reason  to  believe  that 
Carpenter  had  the  mortgage  held  by  Van  Winkle  recorded  a 
few  hours  before  the  other  for  the  purpose  of  giving  it 
preference  and  character,  and  then  added  his  personal  guar- 
anty to  the  $500  mortgage,  because  it  was  supposed  to  be 
second.  The  priority  of  recording  will  not  have  that  effect 
between  mortgages  given  at  the  same  time,  if  held  by  the 
same  person;  the  statute  only  gives  that  effect  as  against 
subsequent  mortgagees,  without  notice.  These  mortgages  must 
therefore  be  held  to  be  concurrent  liens,  payable  ratably  out 
of  the  proceeds  of  the  mortgaged  premises.  The  com- 
plainant is  entitled  to  a  decree  for  foreclosure  and  sale,  for 
the  payment  of  the  (ynounts  due  on  his  mortgage,  and  that 
held  by  Van  Winkle,  out  of  the  proceeds  of  sale,  after  the 
payment  of  the  costs  of  both  parties. 


Haulexbeck  and  others  vs.  Cronkright  and  othei-s. 

1.  The  estate  or  interest  of  a  widow  in  lands  in  which  she  iff  entitled  to 
dower,  is  the  right  to  have  one-third  set  off  to  her  by  metes  and  bounds,  to 
enjoy  the  same  for  her  natural  life.  Like  all  other  tenants  for  life,  she  U 
not  entitled  to  commit  or  suficr  waste,  and  must  keep  the  premises  set  ofi' 
to  her  in  repair. 

2.  When  partition  can  be  made  of  lands  wherein  an  estate  in  dower  is 
had,  the  dowress  retains  her  estate  as  it  was  before.  If  dower  has  not 
been  assigned,  she  retains  the  right  to  have  it  assigned.  If  an  assignment 
has  been  made,  she  retains  the  part  set  off  to  her  unaffected  by  the  parti- 
tion. 
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3.  If  partition  can  be  and  in  made,  the  dowreRS  is  not  a  necenarr  paitr 
to  a  partition  suit  in  equity. 

4.  When  a  sale  is  made  under  proceedings  in  partition,  the  dowreaBii 
entitled  by  the  supplement  of  18oo  to  a  just  and  reasonable  satisfaction  ibr 
her  et^ate.  This  means  full  compensation  for  the  loss  which  she  sqsUibs 
by  having  her  estate  taken  from  her  by  the  decree  of  the  court.  The 
value  of  her  estate  must  be  computed  from  the  use  and  profits  she  ww 
entitled  to  derive  from  it  if  not  sold. 

5.  It  was  not  intended  by  the  supplement  of  1855  that  tlie  interest  of 
one-third  of  the  net  proceeds  was  to  be  paid  the  dowress,  or  a  sum  in  gns 
computed  from  the  interest  of  such  one-third,  as  a  compensation  for  tiie 
sale  of  her  estate. 

C.  When  one  person  owns  a  life  estate  or  an  estate  for  yean,  and  the 
reversion  belongs  to  another,  the  owner  of  the  reversion  is  entitled  to  alltlie 
benefit  to  accrue  from  the  rise  in  value  of  the  property  before  the  ikllio; 
in  of  the  precedent  estate. 

7.  Eules  130  and  131  arc  the  rules  of  this  court  in  sales  of  lands  infw- 
tition  proceedings,  authorized  by  statute,  and  as  such  are,  until  changei, 
the  binding  law  of  the  court. 

8.  It  is  a  proper  ground  of  exception  that  the  master,  in  his  conclnsioK 
.13  to  matters  of  fact,  has  made  a  report  contrary  to  evidence. 

9.  The  conclusions  of  a  master,  who  has  examined  and  seen  the  wit- 
nesses, are  always  regarded  in  equity  as  entitled  to  great  respect,  tod 
where  his  conclusions  are  clearly  supiwrted  by  competent  witnesses  vho 
are  unimpeache<i,  his  report  will  not  be  set  aside  because  there  is  conflict* 
ing  testimony,  unless  it  clearly  appears  from  the  weight  of  such  testimooT 
and  the  nature  of  it  that  the  master  has  erred.     No  error  appears  here. 


This  ciiiise  was  argued  upon  the  exceptions  of  Elizabeth 
Cronkright,  widow  of  James  Cronkright,  deceased,  to  tie 
report  of  the  special  master  as  to  the  gross  sum  to  be  paid  to 
her  in  lieu  of  her  dower  in  tlie  lands  of  which  her  Iat« 
husband  died  seized,  sold  by  order  of  the  court  in  a  suit  for 
partition. 

J//\  W.  B.  WiUiaDis,  for  exceptant. 

J/r.  B.  Williaimon  and  Mr.  W.  S.  Whitehead,  for  the  heirs- 
at-law. 
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The  Chancellor. 

The  supplement  to  the  partition  act,  passed  in  February, 
35,  authorizes  the  court  in  which  the  partition  proceetlings 

had,  to  determine  whether  any  existing  estate  of  dower 
curtesy  in  the  premises  ordered  to  be  sold,  ought  to  be 
jcpted  from  the  sale,  or  whether  the  same  should  be  sold. 
also  directs,  upon  such  sale,  that  the  court  shall  direct  the 
rment  of  such  sum  in  gross,  out  of  the  proceeds  of  the 
e  of  the  premises,  to  the  person  entith^l  to  such  estate  in 
wer  or  by  the  curtesy,  as  shall  be  deemed  a  just  and  reason- 
le  satisfaction  for  sucli  estate  or  interest. 
The  estate  or  interest  of  a  widow  in  lands  in  wliich  she  is 
titled  to  dower,  is  the  right  to  have  one-third  set  off  to  her 

metes  and  bounds,  and  to  enjoy  the  same  for  her  natural 
e.  Like  all  other  tenants  for  life,  she  is  not  entitled  tp 
mmit  or  suffer  waste,  and  must  keep  the  premises  set  off  to 
IT  in  repair.  The  duty  imposol  upon  the  court  by  the 
atute  is,  to  determine  in  each  case  what  is  a  just  and  reason- 
)le  compeasation  in  money  for  this  estate,  when  sold  by  its 
fder.  The  sale  in  partition  proceedings  is  not  for  the  benefit 
f  the  dowress,  nor  are  the  partition  procceilings  for  her 
enefit;  she  cannot  institute  them.  They  are  instituted  by 
tte  or  more  of  the  tenants  in  common  for  a  partition  of  the 
Jtate  among  them,  and  when  the  partition  can  be  made,  the 
owress  retains  her  estate  in  the  premises  as  it  was  before. 
^  dower  has  not  been  assigned,  she  retains  the  right  to  have 

^signed.    If  an  assignment  has  been  made,  she  retains  the 
irt  set  off  to  her  unaffected  by  the  partition.     If  partition 
n  be  and  is  made,  the  dowress  is  not  a  necessary  party  to  a 
^ftition  suit  in  equity. 
When  a  sale  is  made,  tlie  dowress  is  entitled,  by  the  statute, 

a  just  and  reasonable  satisfaction  for  her  estate.  This 
^ns  full  compensation  for  the  loss  which  she  sustains  by 
Ving  her  estate  taken  from  her  by  the  decree  of  the  court. 
»o  value  of  her  estate  must  be  computed  from  the  use  and 
c>fit8  she  was  entitled  to  derive  from  it,  if  not  sold.  The 
liie  of  a  life  estate  in  land  mast  be  computed  on  different 
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principles  from  the  value  of  the  fee.  In  both  cases  the  actual 
present  income  or  profit  must  enter  into  the  calculation.  Bat 
in  calculating  the  value  of  the  fee,  the  future  rise  in  value, 
in  very  many  causes,  is  an  important  element  in  the  calcu- 
lation. Lots  entirely  unproductive,  or  nearly  so,  very  often 
are  certain  to  double  in  value  in  ten  years,  from  their  situ- 
ation and  the  probable  approach  of  improvements.  This  is 
the  inducement  of  capitalists  to  purchase  and  hold  lands  in 
the  vicinity  of  cities,  which  not  only  produce  no  income,  but 
are  subject  to  constant  taxes  and  frequent  assessments.  Sodi 
lands  are  especially  of  little  value  when  set  off  to  a  dowreas. 
Then,  the  uncertain  duration  of  her  estate :  Neither  she  nor 
her  lessees  or  assigns  could  venture  to  improve  them  to  any 
extent,  even  if  the  property  should  come  into  requisition 
during  her  life.  To  the  owner  of  the  fee,  such  unproductive 
lands  are  often  a  much  more  productive  investment  than 
could  be  had  at  compound  interest. 

Where  one  person  owns  a  life  estate,  or  an  estate  foryeai^, 
and  the  reversion  belongs  to  another,  the  owner  of  the  rever- 
sion is  entitled  to  all  tlie  benefit  to  accrue  from  the  rise  in 
value  of  the  property  before  the  falling  in  of  the  precedent 
estate.  It  would  be  unjust  to  take  away  or  diminish  this 
right  by  regulation  made  for  the  more  convenient  and  profit- 
able partition  of  lands,  or  for  their  sale,  when  necessarj'.  It 
would  be  giving  the  property  of  one  person  to  another.  To 
reserve  an  outstanding  estate  in  dower  or  by  curtesy,  on  a 
sale  of  lands  in  partition  proceedings,  is  in  most  cases  ven' 
injurious  to  the  sale,  generally  much  more  so  than  the  \'alue 
of  the  outstanding  estate.  Few  will  buy  a  dwelling-hoose  of 
which  one-third  or  every  story  might  be  set  off  to  a  dowress. 
In  a  manufacturing  establishment  it  would  be  yet  more  detri- 
mental to  the  sale ;  and  even  in  a  farm,  very  objectionable  to 
one  purchasing  for  his  own  use.  The  power  to  sell  such 
estate  with  the  property  is  a  wise  provision.  But  it  was  not 
intended,  nor  can  it  justly  be  used,  to  give  to  the  dowress  or 
tenant  by  curtesy  a  greater  share  of  the  proceeds  of  sale  than 
the  value  of  the  estate  taken  awav. 
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The  statute  does  not  provide  tliat  the  gross  value  shall  be 
calculated  upon  one-third  of  the  interest  of  the  net  proceeds 
of  sale,  or  tlijit  the  interest  of  one-third  of  the  net  proceeds 
shall  be  paid  her  for  life,  as  was  provided  in  the  twenty-third 
section  of  the  partition  act,  to  induce  her  to  consent  to  release 
her  dower.  But  it  directs  the  court  to  determine  what  shall 
be  a  reasonable  sum  in  gross  to  be  paid  to  her;  or  in  case  she 
does  not  elect  to  accept  a  sum  in  gross,  what  shall  be  a  just 
and  reasonable  sum  to  be  invested  for  her.  These  provisions 
show  clearly  that  it  was  not  intended  that  the  interest  of  one- 
third  of  the  net  proceeds  was  to  be  paid  her,  or  a  sum  in 
gross  computed  from  the  interest  of  such  one-third. 

In  the  provisions  for  the  sale  of  estates  by  dower  and 
curtesy  in  sales  of  lands  of  infants,  by  order  of  this  court, 
similar  provisions  are  made  for  ascertaining  the  value  in 
gross  of  such  estates,  and  for  providing  a  sum  to  be  invested 
for  the  life  of  the  tenant. 

These  values  must  be  ascertained  in  each  case  by  the  judg- 
ment of  the  court,  and  the  Court  of  Chancery  has  adoi)ted 
rules  to  be  applied  in  cases  of  sales  of  infants'  lands,  to  ascer- 
tain the  value  of  such  estates  in  dower  or  by  curtesy.  These 
rules,  by  reason  of  their  generality,  may,  if  strictly  applied, 
in  some  cases  work  injustice ;  but  it  is,  in  practice,  impossible 
to  determine  each  individual  case  without  some  general  rules 
for  guidance. 

The  computation  from  the  income  only  would  be  most 

just,  if  the  income  could  be  assumed  to  be  fixed  and  perma- 

iient;  and  without  change  in  the  probable  life  of  the  life 

tenant.     But  in  the  position  of  real  estate  in  New  Jersey, 

which  has  for  some  time  been  constantly  increasing  in  value 

and  productiveness,  and  which  will,  with  great  probability, 

continue  so  to  increase,  it  was  thought,  on  adopting  these 

rules,  that  a  strict  adherence  to  present  income  alone  would 

be  unjust  to  the  tenant  by  dower  or  curtesy.     In  most  or 

nearly  all  cases  of  such  sales,  the  interest  of  the  proceeds 

much  exceeds  the  real  income.     The  interest  on  the  proceeds 

vas  therefore  made  the  basis  of  the  computation  of  the  limit 
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of  the  value  to  be  allowed  ;  and  upon  ascertaining  the  vahie 
from  the  actual  net  income,  in  case  of  dower  one-half,  and  of 
curtesy  one-fourth  of  the  excess  of  the  value,  calculated  from  the 
proceeds  of  sale,  is  directed  to  be  added  to  the  net  income.  The 
reason  for  restricting  the  value  from  income,  which  might 
seem  most  just,  was  l>oth,  because,  in  many  cases,  a  temporaiy 
or  accidental  increase  in  actual  income  might  be  made  the 
basis,  and  because  (especially  in  the  case  of  infants  where  the 
witnesses  are  often  produced  by  those  whose  interests  are 
adverse  to  them,)  the  yearly  value  is  a  matter  of  judgment 
and  often  of  imagination,  and  witnesses  can  be  selected  whose 
opinions  are  well  known  to  be  always  for  the  highest  values. 
The  difference  in  favor  of  dower  was  grounded  in  part  on  the 
rule  of  law  w  hich  always  favors  dower,  and  in  jKirt  on  the  fiict 
that  in  the  majority  of  (^ses  the  dowress  is  the  mother  of  the 
infants  or  tenants  in  common,  and  any  allowance  to  her  will 
result  for  their  Ixjnefit  and  contribute  to  their  support. 

It  must  be  admitted  that  to  a  certain  extent  these  rules 
are  arbitrary,  lus  all  rules  in  law  and  equity,  and  in  legisla- 
tion where  the  adoption  of  rules  is  re<juired  to  meet  some 
emergency,  and  must  be,  in  their  origin,  although  founded  on 
the  best  reasoning  of  the  jurist  or  law-giver. 

Rules  130  and  131,  adopted  originally  for  sales  of  infants' 
lands,  are  by  rule  141  applied  to  sales  of  lands  in  partition 
l)roceedings,  and  they  are  the  rules  of  this  court,  authorized 
by  statute,  and  as  such  are,  until  changed,  the  binding  law  of 
the  court. 

The  special  master,  to  whom  it  was  referreil  to  ascertain 
the  gross  value  of  the  dower  of  the  widow,  has  in  all  things 
computed  it  according  to  the  rules.  But  in  ascertaining  it, 
the  yearly  income,  insurance,  taxes,  and  repairs  had  to  be 
ascertained  by  evidence.  The  exceptant  maintains  that  the 
master's  report  is  against  the  clear  weight  and  effect  of  the 
testimony.  It  is  a  proper  ground  of  exception  that  the 
master,  in  his  conclusions  as  to  matter  of  fact,  has  made  a 
report  contrary  to  the  evidence. 

The  conclusions  of  a  master,  who  has  examined  and  seen 
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the  witnesses  are  always  regarded  in  ei|uity  as  entitle<l  to 
great  respect,  and  where  there  is  conflicting  evidence,  and 
his  conchisions  are  clearly  supported  by  comj>etent  witnesses 
who  are  unimpeached,  his  report  will  not  l)e  set  aside  be- 
cause there  is  conflicting  tc^stimony,  unless  the  weight  of  such 
testimony,  on  account  of  the  great  numl>er  of  the  witnesses 
and  the  nature  of  their  evidence,  is  such  as  to  make  it  clear 
that  the  master  has  erred.  The  premises  here  are  three  valu- 
able residences  in  the  English  neighborhood,  in  Bergen 
county,  on  the  Bergen  turnpike,  each  with  a  number  of  acres 
of  land  attached,  such  as  to  entitle  them  to  be  called  farms. 
Bat  their  chief  value  is  as  countrv  residences. 

Two  witnesses,  produced  by  the  exceptant,  state  that  in 
their  opinion  two  of  these  places  would  rent  for  §2000  each, 
and  the  third  for  §800  or  §900.  The  master  has,  in  his  cal- 
culation, taken  the  annual  value  of  the  first  two  at  §900 
each,  and  that  of  the  third  at  §600. 

These  witnesses  are  real  estate  agents,  residing  at  Engle- 
wood,  six  miles  distant  from  this  property.  One  of  them  has 
been  concerned  in  letting  houses,  as  well  as  selling  real  estate. 
But  it  does  not  appear  that  either  of  them  had  anything  to 
do  with  property  in  this  vicinity,  or  anywhere  near  it,  such 
as  to  give  them  any  knowledge  of  rents  there.  The  value  of 
the  evidence  of  such  agents  as  experts,  if  they  can  at  all  be 
admitted  as  experts,  must  altogether  depend  upon  their 
knowledge  of  rents  in  the  vicinity  of  the  property. 

The  testimony  of  an  agent,  thoroughly  acquainted  with  the 
yearly  value  of  houses  in  the  city  of  New  York,  would  be  of 
little  value  as  regards  houses  in  a  country  village.  And  the 
master  may  have  rightly  concludetl  that  the  evidence  of 
agents  who  formed  their  opinions  from  the  flourishing  and 
wealthy  town  of  Englewood,  was  of  little  value  as  to  houses 
situate  in  a  more  rural  and  agricultural  part  of  the  county  of 
Bergen. 

The  other  witnesses  are  two  inhabitants  of  the  English 
neighborhood,  who  have  lived  on  their  own  &rnLs  for  fifty 
and  twenty  years,  respectively,  in  the  vicinity  of  this  property; 
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one  of  them  on  a  farm  adjoining  it,  and  who  naturally,  for 
years,  would  know  the  rents  reeeived  for  every  house  of  any 
importance  in  the  neigliborhood.  Of  their  credibility  the 
master  was  the  most  proper  judge.  The  third  witness  for 
the  heirs  or  tenants  in  common  is  a  resident  in  the  neighbor- 
hood, who  has  been  engaged  as  a  real  estate  agent  in  the 
letting  and  sale  of  property  in  the  vicinity. 

The  report  of  tlie  master  is  warranted  and  sustaiu'ed  by  the 
testimony  of  these  three  witnesses.  I  cannot,  under  any  mle 
that  should  govern  in  such  exceptions,  determine  that  the 
master  has  erred.  On  the  contrary,  my  own  conclusion 
from  the  evidence,  if  it  was  my  duty  to  determine  the  matter 
originally,  would  be  much  the  same  as  those  of  the  master. 

The  exceptions  must  be  overruled. 


The  Morrls  Canal  and  Banking  Company  vh.  Stearxs. 

1.  Suspicions  circumstances  attending  the  confession  of  a  judgment,  in 
the  absence  of  proof  tliat  the  debt  was  not  real,  or  that  it  was  got  up  for  a 
fraudulent  purpose,  will  not  warrant  such  decree. 

2.  The  conveyance  of  the  debtor's  real  estate  having  been  made  for* 
sum  much  less  than  its  value,  and  the  circumstances  connected  therewith 
showing  that  the  conveyance  was  made  to  defraud  complainants,  it  is  void 
against  them,  and  the  lands  will  be  sold  to  satisfy  their  judgment. 


Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 
JL\  Williamwn  and  3L\  E.  ]]\  liunyon,  for  complainants. 
J//'.  C  Parker  and  3fr.  R,  S,  GrceUy  for  defendants. 

The  Chancellor. 

Josiah  O.  Stearns  died  August  29th,  1867,  intestate.  He 
Avas  never  married.  His  brothers,  Amos  C.  Steams  and 
Eckley  AV.  Stearns,  were  his  heirs-at-law.     They  and  bis 
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QOtlier,  Mehitable  C.  Stearns,  were  his  next  of  kin.  Admin- 
stration  of  his  estate  was  granted  on  the  16th  of  September, 
867,  to  his  mother  and  his  brother  Amos,  by  the  surrogate 
•f  Union  county,  in  which  lie  resided  at  his  death.  He  died 
eized  of  several  tracts  of  land  in  the  county  of  Hudson,  in 
his  state,  and  of  a  tract  in  Clinton  county,  Pennsylvania. 

The  complainants  commenced  a  suit  against  Eckley  AV. 
>tearns  on  the  17th  day  of  October,  1867,  in  the  Supreme 
^ourt  of  this  state,  in  which  they  obtained  judgment  for 
J3108.90,  on  the  2d  day  of  Januarj'^,  1868,  and  issued  exwu- 
ion,  which  was  levied  on  Eckley 's  interest  in  the  lands  of 
rhich  Josiah  died  seized,  in  Hudson  county. 

Eckley  was  indebted  to  Josiah  at  his  death.  On  the  27th 
>f  November,  1867,  Eckley  and  the  defendants  had  a  settle- 
nent  of  this  indebtedness.  The  amount  was  settled  at  $78,- 
>30.40.  On  the  16th  of  October,  1867,  he  conveyed  to  the 
lefendants  his  interest  in  the  lands  of  Josiah,  in  Hudson 
ounty.  The  consideration  of  this  was  $15,000,  to  be  cred- 
ted  on  his  indebtedness  to  the  estate ;  and  for  the  balance, 
^63,930.40,  on  the  27th  day  of  November,  1867,  he  gave  his 
lote  to  the  defendants  as  administrators  of  Josiah,  with  a 
rarrant  of  attorney  to  confess  judgment  for  that  amount,  on 
rhicli  judgment  was  entered  in  Union  County  Circuit  Court 
or  the  amount,  with  costs,  on  the  27th  of  November,  1867. 

The  indebtedness  of  Eckley  to  Josiah  was  computed  from 
.  note  for  $9587,  given  by  Eckley  to  Josiah,  and  from  checks 
Irawn  and  acceptances  made  by  Josiah  for  him,  found  in 
Tosiah's  possession  at  his  death,  and  which,  at  the  settlement, 
ilckley  admitted  were  accommodation  checks  and  drafts  by 
Tosiah  for  him,  and  had  been  taken  up  by  Josiah.  Eckley 
lied  in  1868 ;  and  there  was  no  other  proof  of  this  indebted- 
icss  than  his  admissions  made  at  this  settlement,  and  a  com- 
mtation  in  his  handwriting,  made  at  that  time,  of  the  prin- 
ipal  and  interest  due  on  these  claims. 

The  complainants  allege  that  this  indebtedness  of  Eckley 
0  the  estate  was  not  real,  but  was  got  up  between  him  and 
he  defendants  to  cover  Eckley's  estate,  and  protect  it  from 
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them  and  his  other  creditors,  and  that  the  conveyance  of  this 
real  estate  to  them  was  witliout  consideration  and  a  food 
uiK)n  his  creditors;  that  if  he  did  owe  the  intestate,  his  dis- 
tributive sliare  of  the  estate  was  sufficient  to  pay  all  his 
indebtedness;  and  that  the  price  of  §15,000  was  far  below  the 
value  of  liis  estate  in  the  lands,  and  that  the  sale  at  that  price 
was  a  fraud  upon  them. 

The  settlement  of  liis  indebtedness  to  the  estate,  made  by 
Eckley,  and  intro<luced  into  the  evidence  by  the  complain- 
ants, is  proof  of  his  debt  to  that  amount,  in  the  same  manner 
as  a  note  given  by  him  to  the  intestate  would  be  proof  of  it. 
In  both  cases,  the  bona  fides  of  the  transaction  could  be 
impeached  by  a  creditor ;  and  in  the  case  of  a  note  given 
pending  suit,  as  this  was,  by  an  insolvent,  this  prima  Jack 
proof  of  the  debt  would  be  easily  overcome.  But  here  there 
is  not  any  proof  to  show  that  this  debt  was  not  real,  or  that 
it  was  got  up  for  a  fraudulent  purpose.  The  most  that  can 
be  said  is,  that  the  circumstances  are  such  as  to  give  cause  for 
suspicion. 

On  the  settlement  of  their  final  account  as  administrators, 
the  defendants  charged  themselves  with  the  amount  admitted 
l)y  this  settlement  to  be  due  from  Eckley,  and  the  balance  in 
their  hands  for  distribution,  after  payment  of  debts  and  ex- 
penses, was  §156,108,  of  which  Eckley,  as  next  of  kin,  was  en- 
titled to  §52,036.  This  the  administrators  could  apply  towards 
the  payment  of  his  debt  of  368,774.89  at  that  date,  and  it 
would  leave  a  balance  of  more  than  §16,000  due  from  him- 

The  value  of  the  real  estate  of  Josiah  in  Hudson  countr, 
at  his  death,  was  shown  by  different  witnesses.  Their  esti- 
mates varied  from  §56,000  to  §65,000.  There  was  a  con- 
tract entered  into  by  him  with  Melick  and  Son,  at  the  tune 
of  the  purchase  of  these  lands  by  them  for  him,  that  he  would 
pay  them  one-fourth  of  the  net  profits  on  a  sale ;  and  as  the 
lands  had  advanced  in  value  from  one  hundred  to  one  hun- 
dred and  fifty  per  cent.,  this  fourth  of  the  profit  may  be 
assumed  to  be  one-eighth  of  the  value  of  the  lands.  If  ^^ 
value  is  assumed  to  be  §60,000,  the  fourth  would  be  f  7500. 
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Tliere  was  also  a  mortgage  for  §5000  on  part  of  these  lands, 
given  or  assumed  by  Josiah,  with  interest  in  arrear  on  it, 
Tiesides  taxes  due  and  in  arrear  at  his  death,  which,  at  this 
valuation,  would  reduce  the  half  belonging  to  Eckley  to 
about  $26,000.  One  John  G.  Hewes  had  recovered  a  judg- 
ment against  Eckley,  in  the  Supreme  Court,  for  $1737.64, 
which  was  an  encumbrance  on  his  share,  and  would  reduce 
its  value  to  near  $24,000. 

If  the  value  of  the  whole  in  October,  1867,  is  assumed  to 
be  $56,670,  the  lowest  estimate  by  any  witness  for  the  defend- 
ants, the  value  of  Eckley's  share  would  be  about  $22,500  at 
the  time  it  was  conveyed  to  the  defendants  for  $15,000,  or 
87500  in  excess  of  the  price  allowed.  This  is  double  the 
amount  of  the  debt  due  to  the  complainants.  This  fact,  in 
connection  with  the  fact  that  this  conveyance  was  made  after 
the  complainants'  claim  was  placed  in  the  hands  of  their 
attorney  for  collection,  and  while  the  correspondence  was 
going  on  between  him  and  Eckley  about  the  matter,  and 
while  the  attorney  was  "  holding  on"  for  a  few  days  at  Eck- 
ley's  request,  in  which,  as  he  wrote  to  the  attorney,  he  thouglit 
the  matter  could  be  adjusted,  seems  to  me  sufficient  proof  that 
this  conveyance  was  made  to  defraud  the  complainants — esj^e- 
cially  as  Eckley  took  advantage  of  the  delay  he  got  from  the 
attorney,  under  the  false  pretence  of  adjusting  the  matter,  to 
convey  this  property  to  the  defendants.  The  suit  was  com- 
menced the  day  after  the  conveyance,  and  the  matter  is  in  the 
same  condition  as  if  the  conveyance  was  made  immediately 
upon  suit  begun,  which  is  always  a  badge  of  fraud.  As  to 
$7500  of  the  value  of  this  property,  it  was  a  voluntary  con- 
veyance to  the  defendants  without  consideration,  and  to  that 
extent  it  operated  as  a  fraud  upon  the  complainants,  whether 
there  was  any  intent  to  defraud  or  not,  even  upon  the 
assumption  that  both  parties,  at  the  conveyance,  supposed 
that  it  was  a  fair  price  for  the  property. 

The  conveyance  must  be  held  void  against  the  complain- 
ants, and  the  lands  must  be  sold  to  satisfy  their  judgment. 
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BuEWER  vs.  Day. 

The  whole  equity  on  which  the  injunction  is  founded  being  denie<i,  ac^l 
the  complainant  having  an  adequate  remedy  at  law  for  the  grievanw 
stated  in  the  bill,  if  they  exist,  injunction  dissolved. 


Mr.  Gilchrisff  Attorney-General,  for  motion. 
Jfr,  li.  P.  Wortendykc,  contra. 

The  Chancellor. 

The  injunction  issued  in  this  case  was  to  restrain  the 
defendant  from  preventing  the  complainant  from  doing  work 
on  Day's  premises  as  florist  and  gardener,  and  from  ejecting 
him  from  a  dwelling-house  in  which  he  had  placed  him  and 
his  family,  during  the  contract  entered  into  for  taking  charge 
of  defendant's  greon-houses,  by  an  agreement  made  at  the 
time  of  the  contract.  The  bill  alleged  that  the  complainant 
had  entered  on  his  duties,  and  was  discharging  them  in  good 
faith,  and  that  Day,  without  cause,  had  discharged  him,  and 
was  about  to  put  him  out  of  the  premises  and  the  dwelling- 
house. 

The  aaswer  admits  the  agreement,  but  denies  that  the  com- 
plainant was  discharging  his  duties,  or  that  there  was  no  good 
cause  for  his  discharge,  and  states,  and  specifies  in  what 
things  he  did  not  discharge  his  duties,  and  also  states  several 
causes,  which,  if  true,  are  sufficient  to  justify  the  defendant 
in  discharging  the  complainant  from  his  employment,  and 
putting  him  out  of  one  or  two  rooms  connected  with  the 
green-house  and  garden  in  which  he  was  employed.  In  these 
matters  the  answer  is  responsive  to  the  bill,  and  for  the  pur- 
poses of  this  motion  must  be  taken  as  true. 

The  whole  equity  on  which  the  injunction  is  founded  being 
thus  denied,  the\  injunction  must  be  dissolved.  The  com- 
plainant has  an  adecpiate  remedy  at  law  for  the  grievances 
stated  in  the  bill,  if  they  exist,  and  there  is  no  reason  for 
retaining  the  injunction  after  this  denial. 
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MiLLAUD  VS.  Merwin  aud  otliers. 

A  contracted  with  B  to  convey  to  him  a  lot  of  land,  and  to  assure  tlie 
tie  in  fee  simple,  free  from  all  encumbrances,  witli  general  warranty  and 
16  usual  full  covenants;  and  furtlier,  tliat  he  would  af»si8t  B  in  defending 

suit  at  that  time  pending  on  a  lien  claim,  B  agreeing  to  pay  all  the 
cpcnses  of  defending  that  suit.  That  suit  was  discontinued.  In  another 
lit  arising  out  of  this  claim,  judgment  was  given  therefor,  through  the 
ilurc  of  A  to  defend  the  suit,  and  the  judgment  declared  a  lien  ujion  the 
remises.  Heldj  that  B  was  entitled  to  a  conveyance  free  from  the  lien 
r  the  judgment,  and  that  A  must  pay  the  lien,  or  allow  the  amount  to  be 
uducted  from  tlie  contract  price  still  due. 


Argued  on  final  liearing,  upon  bill,  answer,  and  proofV. 

3//\  Linn,  for  eoniplainant. 

Jlr.  Scofield  and  J//-.  ,/.  S,  De  Jlart,  for  defendants. 

The  CnANX'f:LLOR. 

The  defendants,  Merwin  and  wife,  made  a  written  eontraet 
ritli  the  complainant,  on  the  16th  of  February,  1869,  to 
onvey  to  him  a  tract  of  land  in  Bergen  City,  belonging  to 
Jrs.  Merwin,  for  $6000,  of  Avhieh  ^600  wius  paid  at  the 
ontract,  §2400  was  to  be  paid,  and  was  paid,  in  thirty  days, 
nd  tlic  remaining  $3000  was  to  be  paid  in  sixty  days,  upon 
Iclivery  of  the  deed. 

The  suit  is  to  compel  a  specific  performance  of  that  con- 
ract.  The  defendants  say  they  are  Avilling  and  ready  to 
perform  it  according  to  its  true  meaning  and  intent,  and  tlie 
►nly  question  is  as  to  its  true  const ritct ion  as  to  a  building 
ien  existing  or  claimed  to  exist  on  the  tnict.  The  com- 
>lainant  contends  that  the  defendants  are  bound  to  convey, 
ree  from  that  lien,  and  with  full  covenants  of  title,  and 
gainst  all  encumbrances.  The  defendants,  on  the  other 
land,  contend  that  the  true  construction  of  the  article  is,  that 
he  complainant  is  to  assume  that  lien  if  it  exists,  and  to 
akc  his  title  subject  to  it. 
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The  wTitteii  contract  provides  that  the  deed  shall  convey 
and  assure  the  title  in  fee  simple,  free  from  all  encumbrances, 
and  shall  contain  a  general  warranty  and  the  usual  full  cove- 
nants ;  and  it  nowhere  expressly  provides  for  any  exception 
as  to  the  lien  claim.  The  defendants  claim  such  exception 
arises  by  implication  from  the  other  provisions,  and  the 
circumstances  of  that  claim  then  existing,  and  the  verbal 
understanding  of  the  parties  regarding  it. 

Wortendyke  and  Baptis,  two  other  defendants,  had,  by 
agreement  with  Merwin,  without  the  consent  of  his  wife  in 
writing,  erected  a  building  on  this  tract  belonging  to  her, 
and  had  filed  a  lien  claim  against  him  as  builder,  and  ^Irs. 
Merwin  as  owner,  in  which  the  last  item  chargetl  was  on 
ilay  6tli,  1868.  On  this  a  summons  was  issued  October 
16th,  1868,  and  tlie  suit  discontinued  June  18th,  1869. 

The  contract  with  complainant  pro\nded  that  Merwin  and 
wife  were  to  assist  him  in  defending  the  suit  at  that  time 
pending  on  this  lien  claim ;  he,  in  consideration  thereof, 
agreed  to  pay  all  the  expenses  of  defending  that  suit,  which 
ha5  accrued  or  might  accrue.  Jlcrwin  and  wife  also  agreed 
to  assign  to  him  the  contract  with  Wortendyke  and  Baptis, 
and  all  benefits  thereunder,  when  the  deeil  should  be  deliv- 
ered. Wortendyke  and  Baptis  claimed  that  about  $1800  was 
due  to  them  on  the  contract,  and  Merwin  claimed  that  abont 
that  amount  was  due  from  them  to  him,  under  a  provision  in 
the  contract  that  he  should  be  alloweil  §10  for  even'  day 
that  the  building  was  not  completed,  after  the  time  fixed  in 
the  contract. 

The  provisions  in  this  contract  of  sale  cannot,  in  my 
opinion,  l)e  construed  t(^  imply  an  agreement  that  the  wa^ 
ranty  against  encumbrance  should  not  include  that  Hen 
claim,  or  that  the  complainant  should  take  title  subject  to 
the  risk  of  that  claim.  Xor  do  the  circumstanc»es  attending 
the  contract  give  any  aid  to  that  construction.  It  is  clear 
that  a  building  erected  by  Merwin  on  the  land  of  his  wil^j 
without  her  written  consent,  would  not  at  that  time,  or  prior 
to  the  act  of  March  17th,  1870,  create  a  lien  in  favor  of  the 
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mechanics^  Both  parties  had  taken  advice,  and  knew  this  to 
be  the  law.  Merwin  so  stated  to  Millard,  but  he  wanted  to 
be  clear  of  the  trouble  and  expense  of  the  litigation.  Mil- 
lard agreed  to  bear  the  expense,  but  required  that  Merwin 
should  aid  in  other  respects.  This  sufficiently  accounts  for 
both  these  provisions  in  the  written  agreement ;  and  these 
circumstances  do  not  aid  in  making  them  seem  inconsistent 
with  the  provisions  requiring  the  title  to  be  free  from  encum- 
brance.    There  was  no  encumbrance,  only  a  lawsuit. 

Nor  would  the  parol  agreement  set  up  in  the  testimony  of 
Menvin,  that  Millard  expressly  agreed  to  take  subject  to  this 
lien  claim,  have  any  effect  to  change  the  contract,  even  if 
clearly  proved.  It  contravenes  the  express  stipulation  of  the 
contract,  and  no  parol  agreement  can  be  received  for  that 
purpose.  Besides,  this  parol  agreement  is  expressly  denied 
by  Millard,  and  no  one  but  Merwjn  testifies  to  it.  Were  it 
admissible,  it  is  not  sufficiently  proved. 

Wortendyke  and  Baptis  became  bankrupts,  and  their 
assignee,  the  defendant  Kimball,  filed  a  petition  in  the  Dis- 
trict Court  of  the  United  States  for  this  state,  to  have  that 
lien  claim  established  as  a  valid  lien  on  this  property,  and 
also  for  judgment  against  Merwin  and  wife  and  Millard  for 
the  amount.  Upon  this  petition,  an  order  for  Millard  and 
Merwin  and  his  wife  to  appear  on  the  2d  day  of  May,  1871, 
was  made  and  duly  served  upon  them.  And  the  court  having 
assessed  the  amount  due  from  Merwin  at  ?  1832.56,  and  the 
amount  due  to  him  for  penalties  at  $375,  gave  judgment 
against  Merwin  and  wife  and  Millard  for  $1457.56,  with 
interest  from  March  1st,  1868,  and  declared  it  to  be  a  lien 
upon  the  premises. 

At  the  date  of  this  petition  no  lien  existed  against  these 
premises  for  this  claim.  The  fact  that  there  was  no  written 
consent  of  Mrs.  Merwin,  would  prevent  and  defeat  it.  But 
besides  this,  the  act  by  virtue  of  which  alone  this  lien  exists, 
declares  that  the  lien  should  not  be  enforced  except  in  a  suit 
upon  a  summons  issued  within  one  year  after  the  date  of  the 
last  item  in  the  claim  filed,  and  that  the  want  of  such  sum- 
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mons  should  discharge  the  lien.  The  District  Court  would 
not  have  given  the  judgment  that  was  entered  if  defence  had 
been  made.  No  defence  seems  by  the  record  to  have  been 
made.  And  the  judgment  of  that  court  created  a  lien ;  while 
it  stands,  the  lien  exists. 

Millard  was  not  the  owner  of  the  property,  and  was  not 
bound  to  defend  it;  against  that  judgment  Merwin  and  wife 
ought  to  have  defended  it,  if  they  desired  to  protect  the 
property  from  a  claim  against  which  Merwin  personally  had 
no  defence.  Nothing  in  the  contract,  even  by  implicatioD) 
bound  Millard  to  defend  this  suit;  the  contract  only  regarded 
the  lien  suit  then  pending. 

There  were  several  attachment  suits  pending  against  this 
property,  which  caused  delay  and  perhaps  excused  both  sides 
from  performing  the  contract  at  the  particular  times  required 
by  it.  But  in  February,  1870,  after  these  obstacles  were 
removed,  new  negotiations  were  entereil  into,  and  the  com- 
plainant tendered  the  money  and  demandeil  a  deed.  Merwin 
had  a  deed  prepared  and  executed  with  full  covenants,  which 
was  satisfactory  to  and  would  have  been  accepted  by  the 
complainant.  But  he,  after  some  parley,  declined  to  deliver 
it,  still  claiming  that  the  complainant  should  assume  this 
lien.  There  was  no  alternative  for  the  complainant  but  to 
abandon  his  contract  or  to  bring  this  suit  for  its  performance. 

The  complainant  is  entitled  to  a  decree  for  the  specific 
performance  of  this  contract.  The  defendants  Mersvin  and 
wife  must  pay  and  discharge  the  lien  created  by  the  judg- 
ment of  the  District  Court,  or  allow  the  amount  to  be 
deducte<l  from  the  amount  of  the  contract  price  still  due, 
and  execute  a  deed  ^yith  full  covenants  as  provided  in  the 
contract,  to  the  complainant. 
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Hampton  vs.  Xiciioi^ox  and  otliers. 

1.  A  tenant  for  a  term  of  veara  under  a  will  released  her  term  to  the 
executor,  and  authorized  him  to  sell  the  premises  in  the  manner  directed  in 
the  will.  The  testator  had  directed  the  executor  to  sell  at  the  expiration 
of  the  term,  or  at  the  death  of  the  tenant,  before.  The  tenant,  being  ad- 
Tised  that  the  executor  had  power  to  convey  the  premises,  upon  the  sur- 
render of  her  tenn,  purchased  them,  paid  the  price,  and  took  a  deetl 
therefor.  AVhile  occupying  the  premises  she  had  paid  off  a  mortgage, 
given  by  the  testator,  and  taken  an  assigimient  of  it.  The  testator  was 
also  otherwise  in  debt  to  the  tenant.     Held — 

1.  The  deed  to  the  tenant  is  void.  2.  The  dee<l  being  void,  the  tenant's 
right  to  enjoy  the  premises  is  not  divested,  unless  the  release  has  tha* 
effect.  3.  If  the  release  has  anv  other  effect  than  merelv  to  enable  the 
executor  to  make  sale  before  the  expiration  of  the  term,  the  tenant  is  en- 
titled to  have  it  cancelled  and  delivered  up.  4.  The  premises  not  having 
been  sold,  the  tenant  h  entitled  to  no  relief  against  the  release.  The 
testator's  heirs  not  being  privy  to  it,  they  can  take  no  title  through  it. 
o.  The  tenant  is  not  entitled  as  against  the  executor,  to  be  subrogated  to 
the  rights  of  creditors  whose  debts  were  discharged  with  the  money  paid 
for  the  premises.  Those  debts  were  actually  i>aid  and  discharged  by  him 
as  executor  for  the  estate,  and  cannot  be  recovered  from  him. 

2.  When  a  mortgage  has  been  cancelled  without  actual  payment,  on  a 
mistaken  supposition  that  a  deed  taken  for  the  mortgaged  premises 
merged  and  satisfied  it,  and  a  debt  <lue  from  the  mortgagor  to  such  grantee 
has  been  given  up  and  discharge<l  on  the  belief  that  it  was  satisfied  by  the 
amount  due  for  the  conveyance,  the  .canceling  and  satisfaction  being  en- 
tirely without  consideration,  a  court  of  equity  will  set  it  aside  and  declare 
the  debt  a  subsisting  one.     But  the  bill  presents  a  different  case. 

3.  Bill  may  be  amended  according  to  the  fact,  after  hearing,  on  applica- 
tion before  decree  for  that  purix)se. 

4.  A  court  of  equity  will  sometimes  aid  the  defective  execution  of  a 
Power,  but  will  never  confirm  a  sale  made  without  any  power. 

5.  The  general  doctrine  is,  that  for  mistakes  in  law,  neither  courts  of  law 
f>r  eciuity  give  relief,  though  it  has  been  done  in  equity  in  a  few  excep- 
tional cases,  under  circumstances  that  do  not  exist  here. 

6.  A  purchaser  who  accepts  a  deed  by  which  no  title  is  conveyed, 
Vvhere  there  is  no  mistake  or  misrepresentation  as  to  facts,  and  no  fraud 
s*.nd  no  warranty  of  title,  has  no  redress  at  law  or  in  equity. 
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Argued  on  final  hearing,  upon  bill,  answer,  and  replica- 
tion. 

J//-.  P.  L.  VoorheeSy  for  complainant. 

J/y.  Pancoast,  for  defendants. 

The  Chancellou. 

Joseph  Mason,  of  Haddonfield,  died  April   loth,  1865. 
By  his  will  he   directed   that  the   complainant   should  be 
allowed  to  occupy  his  homestead  for  ten  years  from  the  day 
of  his  death,  she  paying  the  interest  on  a  mortgage  for  ^500, 
held  by  Samuel  Richardson,  on  the  premises,  and  paying  the 
tax  and  keeping  the  premises  in  repair  during  the  term.   He 
directed  his  executor  at  the  expiration  of  the  term,  or  at  the 
death  of  the  complainant,  before  its  expiration,  to  sell  the 
premises  at  public  or  private  sale,  and  out  of  the  proceeds  to 
pay  the  mortgage.     And  after  the  settlement  of  his  estate  in 
the  Orphans  Court  he  disposed  of  the  balance  as  follo\vs : 
He  directed  §400  to  be  invested,  and  the  interest  to  be  paid 
to  his  sister,  Susan  Barton,  during  her  life,  and  at  her  death 
the  principal  to  be  divided  among  her  four  children.    He 
directed  the  sum  of  §500  to  be  invested,  and  the  interest  usjcd 
for  the  maintenance  of  his  niece,  Naomi  Mason,  during  her 
life,  and  after  her  death  the  principal  to  ])e  divided  among 
the  children  of  his  two  sisters.     He  gave  any  balance  that 
might  remain  of  his  estate  to  the  children  of  his  two  sisters, 
Susan  Barton  and  Mary  Hunt,  and  one-half  to  the  children 
of  each. 

By  the  inventory  filed,  the  personal  assets  of  the  testator 
were  §220.16.  He  held  a  note  of  the  complainant  for  ?100, 
and  owed  her  $418  for  moneys  paid  by  her  as  his  suret)'' 
Nicholson,  the  mortgagee,  demanded  payment  of  the  mortgage 
for  §500,  and  the  complainant,  on  the  25th  day  of  Decent" 
IxT,  1865,  paid  to  him  §522,  the  amount  of  principal  an^^ 
interest  due,  and  took  an  assignment  of  it. 

The  complainant,  being  desirous  that  the  other  l^te*^ 
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should  liave  tlie  benefit  of  the  bequests  to  them  before  the 
expiration  of  the  term  of  ten  years,  for  tliis  purpose,  on  the 
26th  of  March,  1866,  executed  a  deed  to  the  executor,  re- 
leasing her  term  and  authorizing  him  to  sell  in  such  manner 
as  directed  in  the  will,  and  to  the  same  effect  as  if  the  term 
was  ended ;  provided,  that  she  should  not  bo  subject  to  any 
rent  for  the  property  from  the  date  of  the  deed  of  release, 
until  it  should  l)e  sold  and  conveyed  by  the  executor. 

The  executor,  on  the  19th  of  June,  1866,  agreed  to  sell 
and  convey  the  premises  to  the  complainant  for  the  sum  of 
?1600,  and  she  being  advised  by  counsel,  and  believing  that 
he  had  power  to  convey  the  premises  upon  the  surrender  of 
her  term  to  him,  agreed  to  purchase  at  that  price,  and  a  deed 
was  executeil  to  her,  and  she  paid  the  price  to  the  executor 
and  received  his  deed  for  the  premises.  She  afterwards,  in 
May,  1868,  cancelled  her  mortgage  on  the  records,  supposing 
that  it  was  merged  by  the  conveyance  to  her. 

The  executor  had  his  final  account  allowed  by  thd  Orjihans 
Court  of  the  county  of  Camden,  by  which  the  balance  of  the 
l>ersoual  estate,  and  the  proceeds  of  the  sale  of  the  homestead 
after  payment  of  debts  and  expenses,  was  settled  to  be 
$1010.80.  Out  of  this  he  invested  $900,  as  dircKJted  by  the 
will,  and  retains  the  balance  to  be  distributed  according  to 
the  will. 

Susan  Barton  having  died,  her  children  claim  the  sum  of 
$500,  invested  for  her  benefit.     Naomi  Mason  is  still  living. 

The  executor,  Zebedee  Nicholson,  and  the  children  of  the 
two  sisters  of  the  tastator,  and  the  heirs  of  such  as  are  dead, 
are  made  defendants. 

The  bill  prays  fii'st,  that  the  defendants  may  be  decreed  to 
execute  a  conveyance  to  the  complainant,  to  confirm  the  deed 
given  to  her  by  the  executor ;  or,  if  that  deed  shall  be  held 
void,  that  the  executor  come  to  an  account  with  her,  and  that 
she  may  be  placed  in  the  stead  of  the  creditors  of  the  testator, 
whose  debts  have  been  paid  by  the  executor  with  the  moneys 
received  from  her  for  the  deed  to  her,  and  that  she  may  be 
subrogated  to  their  rights,  and  that  the  executor  may  be  de- 
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creed  to  take  proceedings  for  the  sale  of  the  lands  for  the 
payment  of  these  debts,  including  the  sum  of  §300  due  to  her 
for  money  paid  by  her  as  surety,  and  the  sum  of  §500  due 
on  her  mortgage,  and  that  the  mortgage  may  be  declared  a 
subsisting  lien  ;  and  tliat  she  may  be  declareil  to  have  a  lien 
for  permanent  repairs  and  improvements. 

It  is  clear  that  the  will  gave  the  executor  no  power  to  sell 
the  homestead,  until  the  term  of  the  complainant  was  ended 
by  its  completion  or  by  her  death.  The  court  sometimes  aid 
the  defective  execution  of  a  power,  but  I  know  of  no  casein 
which  a  sale  has  been  confirmed  when  it  was  made  witliout 
any  power  in  the  jierson  attempting  to  sell.  The  deed  to  the 
complainant  is  simply  void. 

Four  of  the  defendants,  children  of  testator's  sisters,  have 
answered.  They  admit  the  will  and  the  sale,  but  deny  that 
the  price  was  the  value  of  the  premises,  which  they  allege  was 
at  least  $2000  at  the  time  of  the  sale.  The  others,  including 
some  infants,  have  not  answered.  The  bill  has  been  ordered 
to  be  taken  as  confessed  against  them,  but  no  proofs  have 
been  taken  to  sustain  any  allegation  of  the  bill  as  against 
them.     As  to  them,  it  is  an  ex  i)aric  hearing  without  proof. 

By  the  allegations  of  the  bill,  it  would  seem  that  the  per- 
sonal effects  of  the  testator  were  not  sufficient  to  pay  quite  all 
his  debts  and  expenses  of  administration.  About  8590  of 
the  §1600  paid  by  the  complainant  for  the  real  estate,  was 
used  for  that  purpose. 

The  sale  being  void,  did  not  disturb  the  complainant  in 
her  term  of  ten  years.  She  has  a  right  to  enjoy  the  premises 
for  that  term,  unless  her  release  to  the  executor  has  divested 
her  of  her  right.  That  being  made  to  him  for  the  express 
purpose  of  enabling  him  to  make  sale  of  the  premises  before 
the  expiration  of  the  term,  can,  if  properly  drawn,  only  be 
valid  for  that  purpose.  It  is  not  before  me,  and  I  cannot 
adjudge  what  would  be  its  efiect  at  law;  but  if  it  has  any 
other  effect,  the  complainant  is  entitled  to  have  it  cancelled 
and  delivered  up.  If  given  subject  to  the  proviso  stated  m 
the  bill,  that  she  shall   occupy  the  premises,  free  of  rent, 
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until  they  are  sold — as  they  arc  not  now  sold,  and  cannot  be 
until  the  end  of  the  term,  she  needs  no  relief  against  it.  The 
tc^stator's  heirs  arc  not  privy  to  it,  and  can  take  no  title 
through  it. 

The  conveyance  made  by  the  executor  was  made  in  good 
faith,  and  was  taken  by  the  c*omplainant  in  good  faith,  lx)th 
Ixjing  advised  and  acting  under  the  belief  that  he  had  power 
to  eonvev.  It  was  a  mistake  of  law  as  to  the  effect  of  the 
power  in  the  will.  And  for  mistakes  in  law,  neither  courts 
of  law  or  Cfpiity  give  relief.  The  grounds  upon  which  this 
doctrine  rests  are  discussed,  and  the  authorities  supporting  it 
cited  in  the  exhaustive  opinion  of  the  Court  of  Errors  in 
Xew  York,  delivered  by  Justice  Bronson  in  the  case  of 
ChampUn  v.  Lat/tin,  18  Wend.  407.  Such  is  the  general 
doctrine,  though  it  has  been  done  in  ecjuity  in  a  few  excep- 
tional cases,  under  circumstances  tliat  do  not  exist  here. 
Skilhnan  v.  TcejAe,  Saai.  232.  Purchasers  frequently  accept 
deeds  by  which  no  title  is  conveyed,  under  a  misapprehension 
of  the  law.  When  there  is  no  mistake  or  misrepresentation 
as  to  the  facts,  and  no  fraud  and  no  warranty  of  title,  they 
have  no  redress  at  law  or  in  equity.  The  deed  to  the  com- 
plainant is  not  in  evidence,  but  it  miLst  be  presumed  to  l>e 
the  usual  executor's  deed,  without  warranty,  reciting  truly 
his  power  of  sale. 

Nor  can  I  see  how  the  complainant  is  entitleil,  as  against 
the  executor,  to  be  subrogated  to  the  rights  of  creditors  whose 
debts  were  discharged  with  the  ?1600  paid  by  her  for  the 
deed.  These  debts  were  actually  paid  and  discharged  by  the 
executor  with  money  received  by  him  as  execuitor  for  the 
estate,  and  which  cannot  be  recovered  from  him  by  the  com- 
plainant. 

If  the  mortgage  had  been  canceled  without  actual  payment, 
on  the  mistaken  supposition  that  the  deed  mergeil  and  satis- 
fied it,  and  the  debt  of  $300  due  from  the  testator  to  the 
complainant  been  given  up  and  discharged,  on  the  belief  that 
it  was  satisfied  by  the  amount  due  for  the  conveyance,  this 
canceling  and  satisfaction  being  entirely  without  considera- 
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tioii,  could,  ill  equity,  be  set  aside,  and  the  debts  be  declared 
to  be  subsisting.  But  the  bill  states  that  the  complainant 
paid  the  full  sum  of  §1600,  the  consideration  of  the  deed, 
and  that  the  executor,  with  this  money,  paid  to  her  the  mort- 
gage debt,  and  the  other  indebte<lness  of  the  testator  to  her. 
I  much  doubt  whether  the  fact  was  so,  but  I  ctin  act  only 
upon  this  particular  statement  in  the  bill ;  it  is  all  I  can 
know  of  the  transaction.  If  this  stjitement  in  the  bill  is  not 
according  to  the  fact,  but  the  mortgage  was  canceletl,  and  the 
other  claims  given  up,  on  the  supposition  that  they  were  jyaid 
and  satisfied  by  the  amount  supposed  to  be  due  from  the 
complainant  for  the  conveyance,  on  applic»ation  Ixjfore  decree 
for  that  purpose,  the  bill  may  be  amended  according  to  the 
fact,  and  these  debts  decreed  to  be  valid  and  subsisting. 

Tlie  release  executed  by  the  complainant  to  the  executor 
to  enable  him  to  convey  the  premises  must  l>e  declared  void, 
and  the  complainant  be  decrce<l  to  have  the  right  to  occupy 
the  premises  for  tlie  residue  of  the  term  of  ten  year?,  a-* 
dirc*cted  in  the  will.  All  other  relief  must  be  denied.  Ci>its 
will  not  be  decreed  to  either  party. 


Piucf/s  p]xECUTiiix  r.s.  Price's  Executoi^. 

AVherc  an  executor  wlio  has  had  the  actual  management  of  the  estate, 
lias  wasted  or  misappropriated  the  funds  in  his  hands,  and  claims  that  he 
can  i>ermit  a  co-executor,  now  insolvent,  to  take  funds  of  the  estate,  without 
heing  responsible,  and  has  once  permitted  this,  and  such  co-executor  ap- 
propriated the  funds  so  taken  to  his  own  use,  a  receiver  will  he  appointeo- 


This  was  an  appli(ration  on  part  of  the  complainant,  one  of 
tlie  executors  of  Francis  Price,  deceased,  in  a  suit  brought  by 
her  against  the  defendants,  Rodman  M.  Price,  Edward  L. 
Price,  and  Zachariah  Price,  her  co-executors,  for  an  account. 
The  application  was  founded  upon  the  testimony  taken  in  the 
cause  for  the  final  hearing. 
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JL\  Garnison,  for  application. 
Mr.  A,  B.  Woodruff,  contra. 

The  Chancellor. 

The  testator,  Francis  Price,  by  his  will,  gave  to  the  defend- 
ant R.  M.  Price,  in  trust  for  his  children,  one-half  of  all  his 
estate,  deilucting  ^16,000  in  pecuniaiy  legacies,  which  he 
directed  to  be  paid  out  of  the  half  given  to  Rodman  in  trust. 
The  other  half  he  directed  to  be  divided  equally  amongst 
his  widow,  and  his  son  Edward,  and  his  daughter  Frances ; 
Edward  and  Frances  to  have  the  principal  of  the  one-third 
left  to  their  mother,  upon  her  death.  The  shares  of  the  com- 
plainant and  Frances  were  to  be  paid  to  trustees,  and  the 
share  of  Frances,  at  her  death,  was  limited  over  to  her  child- 
ren, infant  defendants. 

The  complainant,  and  the  defendants,  Rodman  J[.,  Ed- 
ward, and  Zachariah,  were  appointed  executors.  The  com- 
plainant, only,  proved  the  will  in  the  city  of  New  York, 
where  the  testator  resided  at  his  death.  All  the  executors 
proved  the  will  in  this  state,  and  had  letters  testamentary 
issued  by  the  surrogate  of  the  county  of  Bergen.  The  de- 
fendant Zachariah  Price  has  done  nothing  in  the  administra- 
tion of  the  estate,  except  receiving  §1000  for  his  services  in 
being  executor.  The  defendant  Edward  L.  Price  has  done 
nothing  in  administering  the  estate,  except  taking  §19,000  in 
bonds,  as  executor,  nominally  for  payment  of  debts,  but 
which  he  appropriated.  He  afterwards  wjis  dc»clared  a  bank- 
rupt. 

The  defendant  Rodman  M.  Price  has  received  and  man- 
»gcd  almost  all  the  estate,  the  greater  part  of  which  wsis  in 
!Xew  Jersey.  It  consisted  in  part  of  a  mortgage  for  $200,000, 
another  for  §15,000,  a  third  for  §900;  some  lots  at  Eliza- 
beth, sold  for  ?13,000;  and  a  farm  at  Ramapo,  the  title  of 
which  was  in  the  name  of  the  testator,  but  which  is  claimed 
by  Rodman  M.  Price  to  be  in  him,  as  trustee  for  his  children. 

Rodman  M.  Price  has  answered,  and  rendered  an  account. 

Vol.  vra.  2  e 
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By  this  it  a|)pears,  as  admitted  by  the  bill,  that  the  mortgage 
for  $200,000  was  disi)iited  by  the  AVeehawken  Feny  Com- 
l)aiiy,  the  owners  of*  the  mortgaged  i)remises ;  that  a  eompro- 
mise  was  made  by  the  executors  with  the  comjmny,  by  which 
one  hundred  and  seventy-five  lx)nds  of  the  company,  for 
$1000  each,  were  received  in  satisfaction  of  the  mortgage. 
These  were  received  l)v  1{.  M.  Price.  Bv  the  account  an- 
nexed  to  his  answer,  it  appeal's  that  he  received  from  other 
sources,  in  cash,  $28,9o0,  and  paid  out  $26,608.16,  lea^^ng 
in  his  hands  a  (ush  balance  of  ?2341.84.  Tliis  account  far- 
ther shows,  that  with  the  bonds  he  paid  $6000  to  counsel,  for 
services  either  to  the  testator  or  the  executors ;  that  he  paid 
the  S16,000  legacies  charged  upon  the  half  of  the  estate  given 
to  him  in  trust;  tliat  he  paid  the  trustee  of  the  complainant 
and  her  daughter  Frances,  $40,(K)0 ;  that  he  paid  Edward  L. 
Price,  on  his  share,  §20,000,  and  gave  him  as  executor,  $19,- 
000 ;  and  gave  to  Zachariah  $1000  for  his  services ;  and  that 
the  residue  of  these  bonds,  or  §7*3,000,  are  in  his  hands  or 
unaccounted  for. 

In  his  examination  as  a  witness  in  the  cause  he  claims  to 
hold  these  as  trustee  for  his  children,  or  rather  that  he  did 
hold  them  as  such,  none  of  them  being  now  held  by  him.  He 
refuses  to  answer  as  to  what  he  has  done  with  them,  on  the 
ground  that  being  held  by  him  as  trustee  for  his  children,  he 
is  not  bound  to  account  ibr  theni  in  this  suit,  or  to  answer 
any  ([uestion  concerning  them. 

The  §6000  of  these  bonds  paid  to  counsel  must,  on  thu< 
application,  be  tjiken  to  be  rightly  appropriated  ;  so,  also,  the 
§1000  paid  to  his  co-executor.  This  lejives  §168,000  tol^e 
accounted  for.  Of  tliis,  p].  Jj.  TVice  has  taken  and  ^\'asted 
§19,000,  leaving  (if  i\.  M.  Price  is  not  charged  with  this 
sum)  §149,000  to  be  ecpially  divided  between  K.  M.  Price, 
trustee,  and  the  donees  of  the  other  half  of  the  (^tato.  I* 
from  one-half  of  this  is  deducted  the  legacies  amounting  to 
§16,000,  directed  by  the  will  to  be  paid  out  of  his  half,  it 
leaves  only  §58,500  belonging  to  him  as  trastee  for  his  child- 
ren.    The  other  §14,500  of  the  §73,000  not  accounted  for, 
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belong  to  those  to  ^vhom  the  other  half  of  the  estate  was 
given.  This  he  holds,  besides  the  $2341  balance  of  cash. 
I  do  not  intend  to  express  an  opinion  that  he  is  not  account- 
able for  the  $19,000,  which,  in  one  part  of  his  testimony,  he 
says  he  paid  over  to  Edward,  and  in  another  part  says  that 
Edward  took  from  a  conimon  depository,  without  his  consent, 
although  in  his  presence. 

It  appears  from  his  own  testimony  that  he  has  wasted  or 
misappropriated  the  amount  in  his  hands,  and  he  refuses  to 
answer  how  or  where.  If,  as  he  claims,  he  can  permit  a  co- 
executor,  now  insolvent,  to  take  funds  of  the  estate,  without 
l>eing  responsible,  and  has  once  permitted  this,  it  is  sufficient 
cause  to  take  from  him  the  power  of  doing  so  again.  If  he  is 
responsible,  it  adds  so  much  to  the  amount  of  his  deficiency. 

This  appears  to  me  clearly  to  be  su(^h  a  case  as  requires 
that  the  further  management  of  this  estate  should  be  taken 
out  of  the  hands  of  these  defendant  executors  by  the  appoint- 
ment of  a  receiver,  to  whom  all  the  assets  of  the  estate  shall 
\)c  delivered,  and  to  whom  alone  all  debts  due  to  the  estate 
shall  be  paid.  This  only  to  extend  to  property  or  assets  in 
this  state,  and  debts  due  from  residents  here,  or  secured  upon 
property  in  this  state. 

The  complainant,  as  sole  executrix  in  the  state  of  the  tes- 
tator's domicil,  to  whom  the  administration  in  this  state  is 
only  ancillary,  will  be  entitled  to  receive  all  assets  not  admin- 
istered here,  to  be  accounted  for  and  administereil  under  the 
direction  of  tlie  courts  of  the  domicil  of  the  decedent. 


The  West  Jersey  Kailroad  Company  vs.  Thomas  and 

others. 

1.  An  award  can  not  be  revieweil  and  corrected,  or  set  aside,  at  law  or 
in  equity,  because  it  is  erroneous,  or  becaiLse  it  is  plainly  excessive,  unless 
^he  excess  is  clearly  demonstrated,  and  is  so  great  that  it  is  not  |)ossible 
^o  account  for  it  except  by  corrnption  or  dishonesty  in  the  arbitrators.     It 
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will  not  be  set  aside,  as  a  verdict  at  law  or  a  master's  report  in  equity^ 
because  clearly  erroneous  and  against  the  weight  of  evidence. 

2.  Evidence  as  to  the  cost  of  operating  most  railroads,  in  the  absence  of 
any  proof  to  show  the  rates  of  fare  per  mile  on  those  roads,  is  no  guide  to 
ascertain  the  net  profits  of  a  particular  road. 

3.  The  true  method  of  calculating  the  value  of  an  unexpired  lea«  v 
by  annuity  tables;  by  multiplying  the  clear  annual  value  of  the  lease  by 
the  value  of  one  dollar  jwr  annum  for  the  unexjMi'ed  term,  at  the  rate  of 
lawful  interest. 

4.  An  agreement  between  parties  to  an  award,  in  the  presence  of  the 
arbitrators,  at  the  close  of  the  evidence,  that  the  case  should  be  submitted 
to  the  arbitrators  upon  written  arguments  of  counsel,  ujwn  a  specific 
copy  of  the  evidence  and  the  exhibits  in  evidence,  and  that  the  award 
was  to  be  made  without  any  further  intercourse  with  either  jiarty,and 
that  if  the  two  arbitrators  were  unable  to  agree,  the  case  should  besjub- 
mitted  to  the  third  arbitrator  chosen,  ui>on  the  same  arguments  and  proofs 
without  the  intervention  of  the  parties,  is  legal  and  valid.  But  goch 
agreement  is  not  proved  here;  and  if  it  was,  it  will  not  justify  an  award 
made  by  a  third  arbitrator  without  reading  the  arguments  of  council  oo 
which  it  was  agreed  to  be  submittetl  without  further  notice  to  the  parties. 

0.  When  a  now  arbitrator  is  chosen  by  the  original  arbitrators,  eithtr 
party  has  the  right  to  adduce  additional  testimony  and  additional  argu- 
ments. 

(>.  Whether  an  award  was  ready  to  be  delivered  in  time,  or  whether 
being  ready  to  be  delivered  out  of  the  state  is  a  compliance  with  the  con- 
diti(m  of  the  submission,  are  (juostions  of  law  to  be  disjM>ed  of  by  the 
court  in  which  the  suit  is  brought  on  the  award. 

7.  A  court  of  equity  will  not  set  aside  an  award  because  not  delivered 
in  time,  when  the  delivery  was  restrained  by  injunction  at  the  suit  of  the 
j)arty  making  the  objection. 

8.  Where,  after  an  award  was  determined  upon  and  reduced  towriiin/r, 
an  injunction  was  served  upon  the  arbitrators  against  signing  aM</delivc^ 
ing  it,  there  was  no  impropriety  in  their  signing  it  in  accordance  with  adnrt 
of  counsel  for  the  party  in  whose  favor  the  award  was  made. 

y.  The  principles  stated  in  the  opinion  at  the  former  hearing,  approved. 
0  C.  E.  Green  205. 


Argned  on  final  hearing,  upon  bill,  answer,  and  proof?. 
J//-.  A,  Brounung  and  Mr.  WilUmmony  for  coraplainants. 
Mr,  P.  L,  Voorhces  and  Mr.  Cut/lcr,  for  defendants. 
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The  Chancellor. 

This  cause  has  been  before  the  court  on  a  motion  to  dis- 
solve the  injunction.  On  the  argument  then  had  several  of 
the  questions  on  which  the  decision  of  the  cause  must  rest, 
were  discussed  and  decided.  And  on  the  argument  now  had 
the  views  expressed  in  the  opinion  then  given  are  not  contro- 
verted, but  are  assumed,  for  the  purpose  of  this  argument,  to 
be  in  acconlance  with  established  principles.  That  opinion, 
reported  in  6  C.  E.  Green  205,  contains  a  statement  of  most 
of  the  facts  in  the  cause,  and  will  render  unnecessary  a 
re-statement  of  them,  except  so  far  as  new  facts  have  been 
shown  in  the  eviden(*e  since  taken. 

At  that  time  there  was  no  evidence  before  tlie  court  from 
which  corruption  or  partiality  in  making  the  award  could  be 
charged,  and  the  question  was  not  then  raised.  There  is  now 
evidence  from  which  it  is  insisted  that  such  corruption  or 
partiality  can  be  inferred.  An  award  can  not  be  reviewed 
and  correcte<l  or  set  aside,  either  at  law  or  in  equity,  because 
it  is  erroneous,  or  because  it  is  plainly  excessive,  unless  the 
excess  is  clearly  demonstrated,  and  is  so  great  that  it  is  not 
possible  to  act»ount  for  it  except  by  corruption  or  dishonesty 
in  the  arbitrators.  It  will  not  be  set  aside,  as  a  verdict  at  law 
or  a  master's  rei)ort  in  equity  will  be,  because  (»learly  erro- 
neous and  against  the  weight  of  evidence. 

The  arbitrators  in  this  case  were  to  adjudge  the  value  of 
the  lease  put  an  end  to  by  the  complainants.  That  lc»ase  was 
at  a  rent  of  half  of  the  gross  earnings  of  the  road,  the  lessees 
to  pay  all  expenses  of  operating  the  road  and  keeping  it  in 
repair.  The  complainants  insist  that  this  unexpired  term, 
instead  of  being  worth  §159,437,  as  reporttnl  l)y  the  arbi- 
trators, was  of  no  value,  because,  by  the  experience  of  most 
J^ilroads,  the  cost  of  operating  a  road  is  more  than  half  its 
gross  earnings.  Evidence  was  introduced  to  show  that  this 
Avas  the  (?ase,  and  that,  although  in  a  few  railroads  the 
expenses  were  less,  or  about  thirty-six  |)er  cent,  of  the  gross 
earnings,  yet  even  this  would  make  the  amount  awarded  far 
above  the  value  of  the  lease. 
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Ill  the  first  place,  the  results  in  other  roads  can  be  no  guide 
to  ascertiiin  the  net  profits  on  this,  unless  the  fare  per  mile 
on  those  roads  is  compared  with  the  fare  on  this.  The  cost 
of  operating  a  road  is  the  same,  whether  the  fare  is  two  cents 
or  five  cents  a  mile,  l)ut  the  net  profit  in  one  case  may  be  four 
times  that  in  the  other.  It  does  not  appear  that  there  was 
any  proof  of  this  before  the  arbitrators.  There  is  no  such 
proof  here.  Counsel  stated  on  the  argument,  that  there  was 
no  proof  in  the  case  to  show  the  rate  of  fare  on  the  road  of 
the  complainants. 

In  the  sc^cond  place,  there  was  j)roof  before  the  arbitrators 
of  the  amount  of  the  yearly  net  profits  of  this  lease  for  the 
four  years  and  eight  months  which  had  run.  This  was 
proved  by  the  books  of  the  lesset»s,  and  their  testimony 
before  the  arbitrators,  neither  of  which  were  impeadid. 
These  accounts  show  that  the  average  net  profits  for  the 
expired  part  of  the  term  was  §20,000  yearly,  and  for  the 
year  of  which  part  had  exi)ired,  al)out  §20,000  per  annum. 
This  is  after  paying  rent  and  all  expenses. 

Again,  one  of  the  lessees  had  been  employed  on  this  road 
as  a  conductor,  another  as  engineer,  and  the  third  as  a  finan- 
cial agent.  They  gave  their  time  and  peivonal  attention  to 
the  operation  of  the  road,  and  as  it  was  only  twenty-tlin?e 
miles  long,  could  personally  superintend  everything,  and 
thus  save  much  of  the  waste  and  plunder  that  many  roads 
submit  to.  The  road  was  a  middle  section  of  a  long  line, 
and  as  to  most  of  their  business  thev  were  saveil  the  terminal 
expenses,  which  are  always  considerable,  and  the  exiwuse  ul 
maintaining  the  organization.  All  salaries  were  paid  by  the 
complainants  out  of  their  half  of  the  receipts. 

By  the  agreement  made  by  the  defendants  with  K.  D* 
Wood,  one  of  the  prin(Mj)al  stockholders,  and  a  director  ol 
the  comj)any,  who  negotiated  the  lease  for  them,  and  guar- 
anteed to  them  §2000  clear  annual  profit,  they  were  to  pay 
him  one-third  of  the  net  income.  If  one-thirtl  is  detlucteii 
from  this  §20,000,  and  §3000  i)er  annum  for  compensation, 
or  as  wages  of  the  defendants,  who  gave  their  time  to  the 
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Foad^  it  would  leave  a  balance  of  ?14,444  as  the  clear  annual 
value  of  the  lease  itself.  The  value  of  this  for  fifteen  vears 
and  four  months  can  be  ascertained  exactly  by  annuity  tables, 
which  arc  calculated  with  as  much  certainty  as  the  multipli- 
cation table,  and  of  which  courts  will  take  notice  as  they  do 
of  that  table. 

By  these  tables,  one  dollar  per  annum  for  fifteen  years  and 
four  months,  calculated  at  the  rate  of  lawful  interest  in  this 
state,  is  §9.22,  which  makes  the  value  of  $14,444  yearly 
income  for  that  term  $133,163,  or  more  than  $26,000  less 
than  the  amount  awarded.  This  calculation,  thus  made  upon 
the  evidence  produced  by  the  defendants  themselves,  of  the 
annual  income  of  the  road,  and  made  on  mathematical  princi- 
ples, is  correct,  and  shows  the  outside  value  of  the  lease,  and 
would  be  sufficient  to  set  aside  a  verdict  or  a  master's  report 
for  that  amount,  founded  upon  these  facts.  Besides  this,  by 
a  provision  of  the  lease,  it  was  to  terminate  upon  the  death 
of  any  one  of  the  three  lessees.  This  made  the  lease  less 
valuable  by  the  gross  sum  it  would  cost  to  insure  all  three 
lives  for  that  amount  for  fifteen  years  and  four  months,  which 
would  be  no  inconsiderable  sum. 

But,  although  this  award  thus  appears  to  me  to  be  clearly 
excessive,  and  to  a  ver}'  large  amount,  I  cannot  set  it  aside 
on  that  account,  unless  under  circumstances  such  that  it  must 
be  a  necessary  conclusion  that  the  arbitrators  could  not  have 
made  it  in  good  faith  and  believing  it  to  be  correct.  If  they 
had  adopted  some  other  mode  of  computing  value  besides 
the  annuity  table,  which  to  me  appears  to  be  the  only  true 
guide,  but  may  not  have  seemed  so  to  them,  they  might  have 
arrived  at  the  conclusion  they  did  in  good  faith.  If  they 
liad  calculated  on  the  basis  of  interest  at  six  per  cent.,  the 
la^vful  interest  in  their  own  state,  as  they  most  probably 
would,  it  would  make  more  than  $9000  above  the  value 
calculated  at  seven  per  cent.  Or,  if  they  had,  either  by  inad- 
vertence or  upon  a  mistaken  judgment  of  their  duty,  omitted 
to  allow  fSOOO  yearly  for  the  personal  services  of  the 
defendants,  it  would,  upon  the  value  of  $9.22  given  by  the 
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annuity  table  for  each  dollar  of  annuity  for  this  unexpired 
term,  have  amounted  to  three  thousand  times  that  sum,  or 
more  than  the  excess  of  the  award  over  the  above  calca- 
lation.  As  I  cannot  determine  that  they  did  not  award  upon 
some  such  error  in  judgment,  I  must  not  reach  the  conclu- 
sion that  this  award  was  obtained  by  corruption  or  partiality. 
Arbitrators  of  high  character  and  standing  as  these  are,  can- 
not be  charged  with  corniption  or  partiality,  because  tbev 
differ  from  the  court  that  passes  upon  the  award  as  to  the 
best  method  of  arriving  at  conclusions,  however  confident 
tJie  court  may  be  in  the  correctness  of  its  own. 

But  the  most  serious  matter,  and  that  most  relied  upon  for 
setting  aside  the  award,  is  the  alleged  misconduct  of  the  arbi- 
trators in  proceeding,  after  the  choice  of  the  third  arbitrator, 
to  make  their  award,  without  giving  the  complainants  an 
opportunity  to  i)roducc  evidence  or  to  be  heard  by  counsel 
before  such  third  arbitrator.  The  fact  that  they  did  so  pro- 
ceed is  shown  and  not  disputed.  And  the  pasition  hiid  down 
in  the  former  opinion  in  this  case,  that "  when  a  new  arbitra- 
tor was  chosen,  the  (*omplainants  had  the  right  to  adduce 
additional  testimony  and  additional  arguments,''  is  not  ques- 
tioned here. 

But  the  defendants  set  up  in  tlieir  answer,  and  contend  that 
they  have  established  by  })roof,  that  at  the  close  of  the  evi- 
dence before  the  arbitrators,  it  was  there  agreiHl,  in  their 
presence,  between  the  j)arties,  that  the  case  should  be  submit- 
teil  to  the  arbitrators  ui)on  written  arguments  of  the  ^espe^ 
tivo  counsel,  to  be  furnished  by  a  certain  day,  and  upon  the 
copy  of  the  evidence  taken  l)y  the  stenographer  employed  for 
that  purpose,  and  the  exhibits  in  evidence ;  and  that  the 
award  Wiis  to  be  made  without  anv  further  intercourse  with 
cither  party;  and  that  if  the  two  arbitrators  were  unable  to 
agree,  the  case  should  be  submitted  to  the  third  arbitrator 
chosen,  upon  the  same  arguments  and  proofs,  without  the 
intervention  of  the  parties. 

Such  an  agreement,  if  made,  not  being  an  agreement  to 
confer  jurisdiction,  but  only  regarding  the  manner  of  pro- 
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eeeding,  is,  in  my  view,  legal  and  valid,  and  if  complied 
with,  would  entirely  overcome  this  objection  to  the  award. 

But  thwe  is  a  direct  contradiction  in  the  proof,  by  several 
witnesses  on  each  jside,  as  to  the  fact  of  this  agreement  having 
been  made.  The  arbitrator  chosen  by  the  defendants,  two  of 
the  three  defendants,  and  their  two  counsel,  testify,  with 
more  or  less  explicitness,  that  such  agreement  was  made. 
The  arbitrator  chosen  by  the  complainants,  their  president 
and  superintendent,  and  their  two  counsel,  testify,  in  the 
same  way,  that  there  was  no  such  agreement.  The  number 
of  witnesses  on  each  side  is  equal.  All  of  them  are  men  of 
iinimpeached  character,  and  the  counsel  on  both  sides  are 
men  of  high  and  unimi)eachable  character,  and  of  very  great 
intelligence.  All,  of  course,  may  be  mistaken.  In  such  case 
it  is  a  very  difficult  task,  and  not  a  pleasant  one,  to  decide 
this  question.  But  in  this  case  I  am  not  entitled  to  say 
"  nan  met  est  tanfas  lites  compromere,^^  I  must  discharge  my 
dutv. 

In  the  first  pla(?e,  the  burden  of  proof  is  on  the  defendants. 
To  sustain  the  award,  they  must  show  that  there  was  an 
agreement  to  dispense  with  an  opportunity  to  be  heard  before 
a  third  arbitrator.  As  in  all  crises  where  the  burden  of  proof 
is  undertaken,  they  must  show  it,  not  beyond  doubt,  but 
beyond  reasonable  doubt,  so  that  the  court  shall  feel  con- 
vinccil  that  such  was  the  fact. 

In  the  second  place,  more  dependence  has  to  l)e  placed  on 
the  evidence  of  the  counsel  of  both  parties  than  on  that  of  the 
parties  themselves,  or  even  that  of  the  arbitrators.  It  was  the 
counsel,  and  the  counsel  only,  who  made,  or  on  the  i)art  of 
the  complainants  could  make,  the  agreement.  The  testimony 
of  the  senior  counsel  for  the  defendants,  thougli  cautiously 
given,  and  not  so  directly  explicit  as  that  of  their  junior  coun- 
sel, yet  covers  the  whole  ground,  and  shows  that  there  was 
such  an  understanding,  and  that  he  understood  it  was  con- 
curretl  in  by  the  counsel  of  the  complainants.  The  testimony 
of  the  junior  counsel  is  more  direct  and  positive,  but  not 
more  conclusive.     But  neither  testify  to  any  language  used. 
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or  any  act  by  cither  of  the  counsel  for  complainants,  that 
constituted  their  consent  or  acquiescence.  I  can  have  no 
doubt  but  that  they,  at  the  time,  understood  them  to  agree  to 
this  arrangement.  But  in  such  a  disagreement  of  testimony, 
the  words  or  acts  from  which  such  agreement  or  acquiescence 
was  inferreil  are  important,  as  they  may  be  such  that  would 
not  be  understood  by  the  other  side  as  an  acquiescence.  And 
at  this  distance  of  time  between  the  occurrence  and  the  testi- 
mony, the  inference  drawn  by  the  witnesses  might,  and  natu- 
rally would,  be  taken  by  them  for  the  fact.  On  the  other 
hand,  there  was  no  agreement  unless  the  counsel  of  the  com- 
plainants concurretl  in  and  consented  to  it.  They,  at  the 
time,  must  have  known  whether  they  consented  to  it  or  not. 
Their  recollection  of  this  is  of  a  fact,  not  of  language.  They 
both  testify,  clearly  and  positively,  that  they  did  not  make  or 
assent  to  any  such  agreement.  The  fact  that  the  senior  coun- 
sel, a  month  afterwards,  when  he  first  heard  of  a  third  arbi- 
trator being  chosen,  answered  that  no  proceeding  could  be  had 
without  notice  to  the  complainants,  and  advised  and  instituted 
a  suit  to  enjoin  them,  shows  what  his  recollection  must  have 
been  at  that  time.  My  conclusion  from  the  whole  evidence 
is,  that  the  conversation  at  the  time  was  such  that  the  counsel 
for  the  defendants  understood  that  it  amounted  to  such  agree- 
ment, and  that  the  counsel  for  the  complainants  did  not  so 
understand  it,  nor  did  they  intend  to  assent  to  such  agree- 
ment ;  and  that  there  was  no  such  meeting  or  concurrence  ol 
minds  as  is  reciuired  to  constitute  an  agreement.  Had  the 
language  useil  by  the  counsel  for  the  complainants  been 
l>roved,  it  might  be  such  that  would  justify  the  defendants 
counsel  in  the  inference  that  an  assent  was  intended,  even  ii 
such  was  not  the  intent,  and  thus  estop  the  complainants 
from  denying  it.  As  the  case  stands  before  me,  I  must  con- 
clude that  both  ])arties  and  their  counsel  have  sworn  to  the 
truth ;  that  the  defendants  and  their  counsel  understood  that 
there  was  an  assent  to  the  proposition,  and  that  the  coun!?el 
of  the  complainants  did  not  intend  to  assent  to  it;  and  no 
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language  or  act  is  shown  tliat  will  bind  to  an  assent  not 
intended. 

But  if  this  agreement  was  clearly  proved,  it  will  not  jus- 
tify an  award  made  by  a  third  arbitrator  without  hearing  or 
reading  the  proofs  or  the  arguments  of  counsel,  on  which  it 
was  agreed  to  be  submitted  without  further  notice  to  the 
parties.  I  do  not  see  any  cause  of  complaint  on  the  ground 
tliat  the  evidence  was  not  submitted  to  or  read  bv  the  third 
arbitrator.  He  read  the  stenographer's  copy  of  the  testi- 
mony. The  printed  railroad  reports  were  shown  and  offered 
to  him.  He  was  familiar  with  their  contents,  and  had  a  tabu- 
lar statement  of  the  results  drawn  from  them.  And  having 
read  the  written  testimony,  he  might  have  concluded,  and  I 
think  he  would  have  rightly  concluded,  that  this  case  was  to 
be  decided  by  the  proof  of  the  net  profits  which  had  l)een 
realized  on  this  road  under  its  peculiar  situation,  and  not  by 
those  reiilized  on  other  roads. 

But  it  is  clear  that  the  arguments  of  both  the  counsel  for 
the  complainants  were  not  submitted  to  or  considered  by  him. 
The  arguments  of  both  counsel  for  the  defendants  were 
printed,  and  were  submitted  to  him.  A  j>art  of  the  argu- 
ment of  the  senior  counsel  of  the  com])lainants  was  printed, 
and  was  submitted  to  him ;  but  the  part  of  his  argument  that 
was  written,  and  the  argument  of  the  able  junior  counsel  for 
the  complainants,  which  was  in  writing  and  not  printed,  was 
not  submitted  to  or  read  bv  him.  Both  had  been  submitteil 
to  and  read  by  the  two  original  arbitrators.  He  testifies  that 
he  read  the  printed  arguments,  ])ut  has  no  recollection  of  any 
written  arguments.  The  original  arbitrator,  who  had  these 
two  written  arguments,  says  that  he  took  them  with  him  to 
one  of  the  meetings  with  the  third  arbitrator,  but  that  they 
were  not  used  or  read,  and  that  he  took  them  away  with  him, 
and  that  he  retained  them  until  after  the  award. 

If  refusing  to  hear  the  partic»s  or  their  witnesses  is  such 
misconduct  in  arbitrators  as  will  set  aside  their  award,  then 
to  hear  the  counsel  of  one  party  in  full,  and  those  of  the 
other  only  in  part,  or  not  at  all,  Ls  greater  misconduct,  and  is 
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sufficient  reason  to  set  it  aside.  Nor  is  this  a  mere  technical 
or  formal  objection,  especially  in  a  case  like  this,  in  whiA 
the  arbitrators  have  come  to  a  conclusion  that  appears  wroDg, 
although  such  as  cannot  be  corrected  here.  If  the  third  arbi- 
trator had  read  and  considered  in  full  the  arguments  of  com- 
plainants' counsel,  he  might  have  been  shown,  and  avoided 
the  errors  into  which  they  appear  to  have  fallen.  For  these 
reasons,  the  award  must  be  set  aside  on  the  ground  of  mis- 
conduct in  the  arbitrators.  This  misconduct  does  not,  in  the 
slightest  degree,  reflect  upon  the  character  or  integrity  of 
either  of  the  arbitratoi's,  but  consists  in  their  disregarding 
certain  requirements  of  law,  of  which  they  were  probably 
uninformed.  Mr.  Baird  proceeded  in  the  absence  of  the 
complainants,  under  the  understanding,  as  testified  to  by  him, 
that  they  had  agreed  that  he  should  do  so.  Mr.  Wilder  did 
not  know  that  there  were  any  other  arguments  to  be  consid- 
ered than  the  printed  arguments  which  he  had  received. 
And  Mr.  Kcnney,  who  had  these  written  arguments,  and 
should  liave  delivered  them  to  Mr.  Wilder,  no  doubt  omitted 
to  do  so  through  inadvertence,  or  from  the  imprt^sion  that 
Mr.  Wilder's  opinion  was  so  firmly  made  up  that  they  would 
have  produced  no  effect. 

The  questions,  whether  the  award  was  ready  to  be  delivered 
in  time,  or  whether  being  ready  to  bo  delivered  out  of  the 
state  is  a  compliance  with  the  condition  of  the  submission, 
are  (|uestions  of  law,  to  be  disposed  of  by  the  court  in  which 
the  suit  is  brought  upon  the  award.  Whatever  disjK>sition 
might  be  made  of  the  (piestion  at  law,  a  court  of  e<iuity  would 
never  set  aside  an  award  because  not  delivered  in  time,  when 
the  delivery  was  restrained,  as  in  this  case,  by  injunction  at 
the  suit  of  the  party  making  the  objection.  The  advice  given 
to  the  arbitrators  by  the  counsel  of  the  defendants,  that  an 
injunction  against  signing  and  delivering  an  award,  did  not 
restrain  them  from  signing  if  they  did  not  deliver,  and  that 
they  not  only  might,  but  ought  to  sign  it,  was  wise  and  judi- 
cious. After  their  awanl  was  determined  ujK)n  and  reduced 
to  writing,  there  was  no  impropriety  in  the  arbitrators  taking 
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advice  from  the  eouiisol  of  the  defendants  as  to  the  effect  of 
the  injunction  upon  their  action.  Their  judicial  duty  was  at 
an  end,  and  the  defendants  had  an  important  interest  in  the 
correctness  of  their  proceeding. 


The  Pennsylvania  Railroad  Company  and  The 
United  New  Jersey  Railroad  and  Canal  Com- 
pany V8.  The  National  Railway  Company  and 
others. 

1.  The  franchise  of  the  Camden  and  Aniboy  Railroad  and  Transportation 
Company,  to  perfect  an  expeditious  and  complete  line  of  communication 
between  the  cities  of  Pliiladelphia  and  New  York,  and  to  build  across  the 
state  a  railroad,  to  be  part  of  that  line,  is  exclusive  against  all  but  the 
state  and  those  upon  wliom  the  state  has  conferred  it. 

2.  Any  railroad  over  the  state,  wherever  built,  if  built  for  and  adapted 
to  be  part  of  a  through  competing  line  between  said  cities,  is  unlawful  and 
liable  to  be  enjoined,  unless  authorized  by  legislative  enactment. 

3.  No  authority  is  conferred  by  any  or  all  of  the  charters  together,  of 
the  several  New  Jersey  corporations  co-defendant  with  the  National  Kail- 
way  Company,  to  build  a  road  across  the  stale,  to  be  used  for  part  of  a 
competing  line  between  the  cities  of  Philadelphia  and  New  York,  and  the 
attempt  by  the  defendants  to  build  such  road  is  in  fraud  of  the  rights  of 
the  complainants,  and  will  be  enjoined. 

4.  The  Pennsylvania  Railroad  Company,  lessees  of  the  works  and  fran- 
chises of  the  fnited  Companies  of  New  Jersey,  by  their  failure  to  have 
their  lease  acknowledged  or  proved,  and  lodged  for  record  with  the  secre- 
tary of  state  within  thirty  days  after  its  execution,  as  re<|uired  by  law,  are 
not  thereby  disentitled  to  an  injunction  to  stay  the  threatened  acts  of  the 
defendants.  The  lessors  and  lessees  having  together  the  whole  legal 
ownership  of  the  rights  to  be  protected,  are  properly  joined  as  complain- 
ants. The  property  to  be  protected  belongs  to  the  stockholders  whom  the 
complainants  represent ;  and  the  defendants  being  wrong  doers,  cannot 
set  up  the  alleged  uncertainty  of  legal  relations  between  the  complainants, 
to  jaslify  their  own  wrongful  acts,  or  to  prevent  the  appropriate  relief. 

5.  The  rule  Ls  well  settled  and  of  the  highest  imfwrtance,  that  legisla- 
tive grants  to  private  corporations  are  to  be  strictly  construetl. 

6.  The  franchise  of  taking  tolls  upon  public  ferries,  bridges,  or  higli- 
wayR,  ia  a  part  of  the  sovereign  prerogative,  to  be  obtained  only  by  grant. 
Railroads  for  popular  use  and  for  tolls  are  j)H6/{ci  JuriV. 
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This  wJis  an  application  for  an  injunction  to  enjoin  the  Na- 
tional Railway  Coinpanv  from  proceeding  further  in  the 
construction  of  their  railroad  across  the  state  of  New  Jersev, 
intended  to  be  used  and  oj)erated  a.s  part  of  a  through  line 
hetwtH?n  the  cities  of  New  York  and  Philadelphia.  The 
argument  was  had  upon  a  rule  to  show  cause  why  an  in- 
jun(.»tion  should  not  issue  pursuant  to  the  ]>rayer  of  the 


Jlr.  Ulliiainson,  Jfr,  Stockton ,  and  J/r.  Cut/lcr,  for  com- 
plainants. 

Attornry-GencraJ  UUckriHty  Mr.  Shipmat},  and  Mr,  ('. 
Parker,  for  defendants. 

TiiK  Vice-Chancellor. 

This  suit  is  against  nineteen  defendants.  Seven  of  thenj 
are  incorporateil  companies,  and  twelve  of  them  are  some  of 
the  directors  or  stockholdei*s.  One  of  the  corporate  defend- 
ants, the  National  Railway  C-ompany,  is  a  corporation  of  the 
state  of  Pennsylvania,  and  the  other  six  are  eori)orations  of 
New  Jersey.  They  are :  The  P(.'apack  and  Plainfield  Rail- 
road Company,  the  Elizabeth  and  New  Providence  Railroad 
Company,  the  Millstone  and  Trenton  Railroad  Coinpanv, 
the  New  Jersey  Trust  Company,  the  Narrow  Gauge  ftiil- 
way  Company,  and  the  Stanhope  Railroad  Comj)any.  Under 
their  respective  chartei*s,  and  under  contracts  of  consolidation 
and  lease,  the  defendants  are  co-operating  in,  and  have  l)egiin 
the  construction  of  a  series  of  railroads  in  tliis  stati',  to  form 
across  it  a  continuous  road,  to  be  part  of  a  through  line  of 
communication  between  the  cities  of  New  York  and  Phila- 
delphia. 

The  complainants  are  tlu;  Ignited  New  Jersey  Kailroad 
and  Canal  Comj)any,  a  corporation  of  New  Jersey,  and  the 
Pennsylvania  Railroad  Company,  a  corporation  of  Pennj«yl- 
vania.  In  the  first  of  the  (corporate  complainants  are  in- 
cludcil  and  consolidated  the  companies  formerly  known  as 
the  Delaware  and  Raritan  Canal  Company,  the  Camden  and 
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Amboy  Railroad  and  Transportation  Company,  and  the  New 
Jersey  Railroad  and  Transportation  Company.  The  roads, 
canals,  j)roi)erty,  and  franchises  possessed,  operated  or  held 
by  these  three  corix)rations,  were,  before  their  consolidation 
into  the  above  nameil  I'^nitinl  Company,  leased  and  trans- 
ferrwl  by  them  to  the  Pennsylvania  Railroad  Company,  for 
the  term  of  nine  hundred  and  ninetv-nine  vears.  Bv  virtue 
of  the  possession  and  leasehold  interest  held  or  claimed  to  be 
held  by  the  latter  corporation  in  the  demised  property,  and 
of  the  reversionary  interest  therein  of  the  former,  both  are 
made  complainants  in  the  suit.  As  such  they  have  three 
lines  of  communication  l>etween  Philadelphia  and  New  York. 
The  first  bv  ferry  from  New  York  to  Jersey  City  ;  thence  bv 
railroad  through  Newark  and  New  Brunswick  to  Trenton  ; 
thence  by  bridge  across  the  Delaware  river ;  thence  by  rail- 
road to  Philadelphia.  The  second  by  boats  from  New  York 
to  South  Amboy ;  thence  by  railroad  to  Camden,  and  tlience 
by  ferry  to  Philadelphia.  The  third  by  canal  from  Jiorden- 
town  to  New  Brunswick,  and  effecting  a  complete  route 
from  Philadelphia  to  New  York  by  meiuis  of  the  Delaware 
river  on  the  one  side,  and  the  Raritan  river,  Staten  Island 
Sound,  the  Kill  Von  Kull  and  Newark  Bay  on  the  other. 
A  branch  or  c^onnecting  road  from  Trenton  to  Bordeutowii  is 
also  to  ije  included. 

The  through  route  i)rojccted  by  the  defendants  begins  at 
Philadelphia;  from  thence  in  Pennsylvania  to  YaitUeyville 
on  the  Delaware,  about  five  mil(»s  al)ove  Trenton ;  thenct* 
over  the  Delaware  and  in  a  northeasterlv  direction  near  to 
Millstone,  Plainfield,  and  Klizalwth,  to  some  point  on  the 
waters  adjac*ent  to  or  in  the  vicinity  of  New  York ;  and 
thence  to  that  city  by  ferry.  Considerable  portions  of  this 
route  are  yet  undetermined  or  unlocated,  but  its  proposed 
course  is  in  general  as  above.  It  is  intended  to  be  con- 
structed and  used  for  the  transportation  of  passcngci's  and 
freight  between  New  York  and  1  Philadelphia,  and  to  com- 
pete in  business  with  the  through  business  of  the  complain- 
ants between  those  cities.     The  right  of  the  defendants  to 
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build  and  o]>eratc  this  competing  road  is  the  substantial 
issue  involved  in  this  suit.  This  right  is  denied  "by  theconi- 
plainant*,  who  have  exhibited  their  bill  to  restrain  the  de- 
fendants from  proceeding  to  execute  their  puri>ose.  At  the 
filing  of  the  bill,  a  rule  to  show  cause  was  obtained^  why  a 
preliminary  injunction  should  not  issue,  and  the  rule  has 
been  argued  on  the  bill,  answers,  and  depositions.  The 
argument,  which  occupied,  with  the  reading  of  the  papers,  the 
most  of  two  weeks,  was  conducted  on  both  sides  with  great 
thoroughness,  ability,  and  learning. 

The  gravamen  or  gist  of  the  case  on  the  part  of  the  com- 
plainants, is  the  injury  to  result  to  their  through  business  bj 
the  diminution  of  their  profits  from  the  defendants'  compe- 
tition. The  bill  asserts,  in  brief,  that,  by  the  law  of  New 
Jersey,  the  state  has  exclusive  control  over  the  construction 
and  maintenance  of  railroads  and  other  internal  improve- 
ments within  her  domain.  That  the  right  to  build  and 
operate  a  railroad  for  public  use,  and  for  tolls,  is  a  right, 
privilege,  or  franchise  which  the  state,  through  the  legisla- 
ture, is  alone  able  to  confer.  That  such  right,  unless  so  con- 
ferred, cannot  exist.  That  when  conferred  it  is  proi)erty, 
and,  like  other  property,  entitled  to  the  protection  of  the 
laws.  That  the  franchise  to  build  and  use  a  railroad  acrosj 
the  state,  intended  to  be  part  of  a  through  line  of  communi- 
cation between  the  above  mentioned  cities,  has  been  grantoil 
to  the  complainants,  and  that  none  hiis  been  granted  to  the 
defendants.  That  the  deiendants,  in  proc*eeding  to  biiiW 
their  road  across  the  state,  to  be  used  for  part  of  a  competing 
line,  are  acting  without  authority  or  right,  and  that  their 
threatened  invasion  of  the  complainants'  franchise,  is  au  in- 
jury which  a  court  of  equity  will  restrain.  Out  of  tlit^ 
allegations,  and  their  denial  by  the  defendants,  arise  the  sub- 
stantial and  decisive  questions  in  the  cause.     They  are: 

1.  Have  the  complainants  such  a  franchise,  exclii?iv<? 
against  all  but  the  state  and  those  upon  whom  the  state  lias 
conferred  it? 

The    through   lines   of    the   complainants,   as   heretofore 
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stated,  are  three.  One  is  by  canal,  and  anothcr^byja  con- 
nection of  local  roads,  not  originally  and  se])arately  authorized 
for  purposes  of  a  through  route.  However  much  these  two 
lines  may  have  been  heretofore  used  for  such  purposes,  and 
whatever  advantages  they  may  so  afford  to  the  companies  or 
the  public,  they  have  been  little,  if  at  all,  referred  to  as  en- 
titled to  be  protected  against  tlie  defendants'  competition. 
The  argument  has  turned  upon  the  nature  and  extent  of  the 
franchise  given  to  the  Camden  and  Amboy  Railroad  and 
Transportation  Company  by  its  charter  and  supplements. 
The  exclusive  right  to  have  one  line,  however,  until  the  state 
shall  have  authorized  another,  will  not  be  affected  by  the 
nature  of  the  franchise  by  which  the  two  other  lines  were 
constructed  or  are  used. 

The  incorporating  act  of  the  last  mentioned  company  was 
passed  February  4th,  1830.  The  Mords  descriptive  of  or 
defining  its  franchise  now  in  question,  are  contained  in  the 
second  and  eleventh  sections  of  the  act.  By  the  second 
section,  the  company  was  authorized  to  have,  enjoy,  and 
exercise  all  the  rights,  powers,  and  privileges  pertaining  to 
corporato  bodies,  and  necessary  to  perfc?ct  an  expeditious  and 
complete  line  of  communication  from  Philadelphia  to  New 
York,  and  to  carry  the  objects  of  the  act  into  effect.  By  the 
eleventh  section  was  defined  the  location  across  the  state,  of 
the  railroad  to  form  part  of  the  through  line.  It  was  to  run 
from  the  Delaware  river,  at  some  j)oint  or  points  between 
Cooper's  creek  and  Newton  creek,  in  the  county  of  Glouces- 
ter, to  a  suitable  point  or  points,  to  be  by  them  determined 
on,  upon  the  Raritan  bay.  It  is  from  this  original  act  that 
the  complainants  derive  their  franchise  now  relied  on,  and 
termed  pure  and  simple  in  distinction  irom  special  and  larger 
ones  subsequently  acquired.  These  larger  ones  were  ex- 
pressed in  later  enactments,  and  in  consideration  of  certain 
payments  and  agreements  by  the  company,  it  was  agreed  by 
the  state  that  it  should  not  l>e  lawful  at  any  time  during  the 
company's  charter,  to  construct  without  the  company's  con- 
sent any  other  railroad  in  this  state,  which  should  be  intended 
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or  used  for  the  transportation  of  passengers  or  merchandise 
between  the  cities  of  New  York  and  Philadelphia,  or  to  com- 
])ete  in  business  with  the  company's  road.  Under  this  con- 
tract the  company's  franchise  was  exclusive  against  the  state 
itself.  The  state  had  no  right  to  authorize  a  eom|>eting  road. 
These  special  privileges  were  afterwards  modified  by  consent 
of  the  company,  and  by  an  act  of  1854  were  limited  in  dura- 
tion to  January  1st,  1869,  at  which  date  they  expired,  so  that 
the  exclusive  privileges  long  held  by  the  comjMiny  and  known 
as  their  monopoly  rights,  are  not  now  in  question,  and  have 
no  important  bearing  on  this  cause.  The  privileges  now 
relied  on  are  those  which  it  is  said  belong  to  every  corporate 
body  empowered  by  the  state  to  oj^erate  a  railroad  for  public 
use  between  certain  si)ecific  points,  and  for  certain  specified 
purposes,  and  it  is  alleged  as  a  principle  of  law  that  any  com- 
peting road  l)etween  the  same  terminal  points,  if  not  similarly 
authorized,  is  an  injury  to  the  j)roperty  of  the  former,  for 
which  an  injunction  is  the  appropriate  and  rightful  relief. 

The  authorities,  relied  on  by  the  complainants  to  cstabb'sh 
this  legal  proposition,  and  its  applicubility  to  their  case,  are 
the  decisions  of  the  courts  of  this  state,  and  particularlv 
that  of  the  Court  of  Errors  and  Appeals  in  the  case  of  Thf 
Camden  and  Anihoy  liaUroad  Company  v.  The  Raritan  md 
Delaware  Bay  Railroad  Company  and  others,  reported  in  3 
C.  E.  Green  546.  That  suit  was  brought  to  protect  one  of 
the  through  routes  in  this  case,  namely,  that  by  the  way  of 
Camden  an<l  Amboy,  from  the  injurious  competition  at- 
tempted to  be  made  by  a  junction  of  two  roads,  one  mn- 
ning  from  Camden  to  Atlantic  City,  and  the  other  from  the 
Ilaritan  bay  to  Cape  May.  By  meaas  of  the  intersection  of 
the  lawful  routes  of  these  two  roads  a  continuous  railroad 
line  was  necessarily  effected  between  Camden  and  the  Karitan 
l)ay,  which  line  by  means  of  boats  at  each  end,  could  be 
made  a  complete,  although  circuitous,  route  between  Phila- 
delphia and  New  York.  The  unavailable  character  of  thfc 
circuitous  route  for  purposes  of  competition  was  attempted 
to  be  relieved  in  two  ways ;   first,  by  laying  the  road  from 
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Raritan  bay  to  Cape  May,  as  it  passed  through  the  county 
of  Burlington,  some  ten  miles  to  the  west  of  its  proper  loca- 
tion, and  then  second,  by  constructing  a  diagonal  road 
l>etween  Atsion,  a  station  on  its  line,  and  Jackson,  a  station 
on  the  road  from  Camden  to  Atlantic  City.  This  diagonal 
road  shortened  the  distance  of  the  circuitous  route,  and  made 
the  shorter  route  so  effecte<l  an  efficient  one  for  competition. 
The  Camden  and  Amboy  Company  filed  their  bill  to  restrain 
the  building  of  this  cross  branch  and  the  use  of  the  com- 
peting route,  and  after  a  protracted  litigation  a  final  decree 
was  obtained  in  1863,  by  which  it  was  adjudged  that  the 
ase  of  the  connected  roads  for  purposes  of  through  travel 
and  transportation,  was  an  unlawful  invasion  of  the  com- 
plainants' rights,  and  such  use  was  accordingly  prohibited. 
In  the  opinion  of  Chancellor  Green  it  was  said,  "  The  fact 
is  clearly  established  that  the  railroads  of  the  defendants 
arc  used  for  the  transportation  of  passengers  and  merchan- 
dise between  the  cities  of  New  York  and  Philadelphia,  and 
are  comix^ting  in  business  with  the  roads  of  the  complain- 
ants, in  diretit  violation  of  the  engagements  of  the  state,  and 
of  the  rights  and  privileges  of  the  complainants."  The 
opinion  and  decree  of  the  Chancellor  were  based  u}x>n  the 
special  or  monopoly  privileges  mentioned  above,  and  which 
were  then  in  full  force.  In  pui'suance  of  his  decree,  the  de- 
fendants were  enjoined  from  such  iLse  of  their  road  till  Janu- 
ary 1st,  1869,  when  those  monopoly  privileges  were  to  end. 
From  this  decree  both  parties  dissenteil,  and  the  cause  being 
carried  by  both  to  the  Court  of  Appeals,  was  there  deter- 
mine<l  in  1867.  The  grounds  of  the  opinion  of  the  Chancel- 
lor, and  also  the  decree,  so  far  as  they  went,  were  affirme<^l, 
but  for  failing  to  go  further,  and  to  extend  the  injunction 
beyond  January  1st,  1869,  and  thereafter  until  the  defendant 
corporations  should  obtain  legislative  permission  for  the  use 
of  a  through  route,  the  decree  was  deemed  too  restricted,  and 
\ras  consequently  modified  and  enlarged. 

"  When,  therefore,'^  said  the  Chief  Justice,  in  delivering 
the  opinion  of  the  court,  "  the  complainants  obtained  from 
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the  state  the  right  to  cstabli!?h  their  road,  I  think  that  by 
the  intrinsic  force  of  sudi  grant,  such  franchise  was  exclusive 
against  all  persons  but  the  state.  A  competing  road,  set  np 
without  a  legislative  sanction,  is  a  fraud  upon  such  graiit, 
and  is  a  i>lain  i)ul)lic  nuisance.  The  consequence  is,  that  the 
case  of  the  complainants,  in  my  opinion,  does  not  necessarily 
rest  upon  the  express  clause  in  their  charter  guaranteeing  an 
exclusive  privilege.  After  the  1st  of  January,  1869,  when 
the  effect  of  that  clause  shall  be  spent,  the  defendants,  as  at 
present  constituted,  will  have  no  greater  right  than  they  dow 
have  to  establish  a  line  of  railroad  to  conij)ete  in  biu^ines 
with  the  complainants,  between  the  cities  of  New  York  and 
Philadelphia." 

The  positions  thus  defined  by  the  Chief  Justiixj  were  the 
basis  of  a  decree  that  the  defendants  be  perpetually  enjoinel 
from  ever  using  thereafter,  under  their  charters  then  existing, 
the  diagonal  road  from  Atsion  to  Jackson,  or  any  part  of  it, 
as  a  link  in  the  line  of  communication  between  the  above 
cities.  And  to  ]>rovide  against  possible  injury  from  the  cxti- 
ence  of  the  road  as  a  de  facto  highway,  a  privilege  was  resen'fd 
to  the  complainants,  if  any  adverse  claim  should  be  thereafter 
set  up  by  reason  of  the  existence  of  that  road,  to  have  the 
same  immediately  abated,  or  so  nmch  of  it  as  would  sever  the 
connection  it  formed  between  the  other  two  roads.  It  tliu? 
distinctly  a])pears  that  the  ground  of  exclusive  right  against 
all  but  the  state,  by  virtue  of  the  original  grant,  ^\u<  the 
express  ground  on  which  the  action  of  the  appellate  tribunal 
proceeded.  It  was  argued  in  the  opinion  and  enforced  in  the 
decision.  The  same  doctrine  was  re-asserted  bv  the  Chiet 
Justice  in  1871,  sitting  for  the  Chancellor,  in  the  case  of  B' 
Uric  Railroad  Compani/  v.  The  Delaware  and  lMckairann(^ 
Railroad  Companj/  and  others,  G  C.  E.  Green  286.  "The 
first  wrong,"  he  says,  "of  which  complaint  is  made,  is  that 
the  exclusive  franchise  of  the  comj)lainants  of  possessing  a 
railroad,  and  carrying  goods  and  passengers  thereon  from 
Paterson  to  Iloboken,  has  been  infringed  by  the  defendanti?. 
The  claim  is  that  the  complainants  have  a  grant  from  the 
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le<ri'Slature  to  construct  and  run  a  railroad  between  these  ter- 
mini,  and  that  the  defendants  have  no  such  authority,  but 
have  establishe<l  a  road  between  these  citi(*s  by  a  perversion 
and  in  fraud  of  the  statutable  powers  conferrtnl  on  them.  If 
affairs  were  purely  in  this  condition,  tlie  position  would  be 
well  taken/' 

The  case  of  the  liaritan  and  Delaware  Bav  road  is  then 
referred  to  by  him  and  apj)rov(Hl. 

In  view  of  these  opinions  and  tliis  decision,  my  impression 
was  stronji:  at  the  closi.*  of  the  arj^ument,  that  the  (piestions  of 
the  existence  of  the  complainants'  franchise,  and  its  exclusive 
nature  a^jainst  all  persons  without  a  j^^rant,  could  not  be 
regardeil  as  open  ones,  and  that  this  court  was  necessarily 
bound  so  to  declare.  \\\  an  understanding  with  counsel 
on  l>otli  sides,  hisU)riciil  and  other  documents  njferrcKl  to  in 
tlie  course  of  the  argument,  and  relating  to  the  companies' 
charters  and  their  contemporaneous  exposition,  together  with 
the  printed  arguments  themselves,  were  to  l)e  furnishe<l  me 
for  more  delil)erate  inspection.  They  were  not  furnished 
until  several  weeks  later.  I  have  since  examined  them  with 
care,  and  am  satisfied  that  my  original  impression  was  right, 
and  that,  sitting  in  a  subordinate  tribunal,  I  must  hold  the 
decision  of  the  appellate  one  to  be,  in  this  ciise,  authoritative 
and  con(jliL<ive. 

Several  points  have  been  strenuously  nrgtHl  agtiinst  giving 
it  this  eilect.  One  is,  that  the  division,  so  far  as  it  exccKjded 
the  dc*cree  of  the  Chancellor,  was  not  warranted  by  the  })lead- 
ings ;  was  extra  judicial,  and  therefore  not  decisive  of  the 
question  now  presented  to  this  court.  It  is  true  that  the 
original  bill  in  the  suit  set  np  particularly  the  monopohf 
rights,  and  made  them  the  grounds  and  the  measure  of  the 
injunction  that  is  askinl  ibr.  But  the  answer  of  the  Delaware 
and  Karitan  Company  set  up,  among  its  inattei's  of  defences 
that  wlien  those  rights  should  expire,  its  through  route  could 
Ix?  legitimately  used.  This  allegation  of  the  answer  was 
referred  to  in  a  supplemental  bill  of  complaint  that  was  after- 
wards filed,  and  in  the  latter  bill  the  injunction  prayed  for 
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was  without  limitatiou  of  time.  In  both  bills,  also,  there  >*us 
a  general  prayer  for  relief.  I  am  of  opinion  that  so  far  as 
the  ])leadings  are  concerned,  the  Chanc(»llor  would  have  been 
justified  in  making,  in  the  first  instance,  the  decrc»e  that  was 
afterwards  directed,  lint  if  my  opinion  on  this  jwint  of 
pleading  were  different,  it  is  a  point  that  was  adjudged  bv 
the  higher  tribunal.  It  was  there  settleil  that  the  prec^e 
({uestion  decided  was  properly  presented.  The  decree  of  the 
Chancellor  was  in  1808.  In  18C7,  when  decidtnl  on  apinal, 
there  remained  but  two  years  before  the  monojwly  rights 
would  expire.  By  the  disposition  then  made  of  the  broader 
question  involved,  and  the  settlement  of  the  true  nature  and 
extent  of  the  original  franchise,  the  whole  controversy  wa* 
concluded  and  further  litigation  avoided. 

But  while  this  diiiercnce  existed  in  the  measure  of  Relief  a? 
originally  limited,  and  as  afterwards   enlargetl,  there  wJis 
nothing  in  the  reasonings  of  the  Chancellor  or  the  legal  prin- 
ciples he  laid  down,  at  all  at  variance  with  those  of  the  Court 
of  Apj>eals.     The  same  fundamental  principles  will  l)c  fouml 
in  the  opinions  of  l)oth.    In  both  is  asserted  the  doctrine  that 
the  building:  and  maintenance  of  hi<rhwavs  involve  the  exor- 
cise  of  powers  that  are  sovt^reign.  That  the  franchise  of  taking 
tolls  upon  ])ublic  ferries,  bridges,  or  highways,  is  a  partof  tlit 
sovereign  prerogative,  to  be  had  only  by  grant.     In  both,  the 
common  law  doctrine  is  relied  on,  that  if  one  liad  a  ferrv  by 
prescription,  another  ferry,  erected  so  near  it  as  to  draw  aw* 
its  custom,  was  a  nuisance.     And  in  both,  the  doctrine  that  a 
railroad  for  j)oj)ular  use  and  for  tolls  it^  pnU id  juris,  i^'^^^- 
sumeil  as  indisputal)le  law.    licference  is  also  ma<le  in  lx)th  to 
the  opinion  of  Chancellor  Kent,  in  Xcivbiirf/h  Turnpike  Co.  v. 
Miller y  o  JohiiH.  ( 'A.  112,  where  a  in^ii  bridge  had  been  erefttHJ, 
without  authority  of  law,  in  the  vicinity  of  a  turnpike  briil?*. 
and  the  defendant  was  enjoincMl  from  the  continuanw  of  tlie 
interference,  the  learned  Chancellor  dwlaring  that  the  nih*? 
of  the  common  law  relating  to  ferries,  fairs,  markets,  ami  toll 
bridges,  were  applicable  to  any  of  these  similar  privilcgi'^^ 
createil  by  statute.     The  reference  to  this  ctise  of  the  briilgf* 
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was  not  made  by  the  Cliancellor  or  tlie  Chief  Jastiee,  as  I 
understand  their  opinions,  in  approval  of  the  full  extent  of  the 
application  there  made  of  the  law.  The  bridge  was  there  built 
over  a  private,  and  not  a  navigable  stream.  The  toll-gate 
was  put  upon  the  bridge,  and  a  free  bridge  was  afterwards 
erected  for  the  puriK)ses  of  a  local  road  a  short  distance  below, 
and  intended  to  opQii  and  develop  the  adjacent  lands.  Chan- 
cellor Kent  held  the  free  bridge  an  unlawful  infringement  of 
the  franchise  of  the  (»ompany,  and  in  so  holding,  gave  an 
extent  to  the  turnpike  company's  rights  by  implication  from 
their  charter,  which  has  since  been  denied  and  disapproved 
as  incompatible  with  the  just  and  rigorous  rules  by  which 
implications  from  charters  are  now  limited  and  restrained. 
The  free  bridge  was  held  to  be  unlawful,  not  because  there 
was  no  grant  to  authorize  its  erection,  but  becaase  it  inter- 
fered witli  the  company's  road.  Had  the  grant  been  essen- 
tial to  its  legality,  the  opinion  of  the  learned  Chancellor 
in  that  case  would  not  now  be  open  to  question.  The 
common  law  doctrine  of  the  ferry,  which  he  cited  and 
relied  on,  did  depend  on  the  principle  that  a  public  ferry  is  a 
franchise  requiring  a  grant  from  the  crown.  The  Newburgh 
case  was  decided  by  Chancellor  Kent  in  1821.  Since  tlien, 
the  views  it  contains  as  to  implications  from  charters  have 
been  materially  changed ;  but  nothing  in  the  sounder  and 
better  views  since  adopted,  in  anywise  impairs  the  authority 
of  his  judgment  in  its  bearing  on  the  case  now  in  hand. 
This  Ls  shown  in  the  opinion  of  the  Court  of  Ap[>eals  of  New 
York,  in  Aubiini  and  Cato  Plank  Road  Company  v.  Dong- 
lass,  5  Sdden  454.  Tlic  company's  road  there  was  interfered 
with  by  a  road  which  an  adjacent  land  owner  had  made  on 
his  land.  The  company's  suit  was  to  restrain  the  defendant 
from  permitting  his  road  to  be  kept  open,  so  that  it  might  be 
used  by  the  public  for  travel.  Tlie  Court  of  Ai)pegls  denied 
the  injunction,  on  the  ground  that  the  company's  charter 
could  not  by  implication  restrict  the  defendant's  rights  in  the 
use  of  his  lands.  But  it  was  said  by  the  court,  that  if  an 
individual  or  company,  without  authority  from  the  legisla- 
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turc,  build  another  plank  road  so  near  as  to  interfere  with 
the  plaintiffs'  road,  and  should  set  up  a  gate,  and  levy  tolls 
upon  the  traveling  public,  the  plaintiff,  as  well  as  the  |)eople. 
would  have  a  remedy  by  action.     The  principle  that  such  a 
road  is  publki  juris  was  recognized  as  elementary.    Thiis 
principle  disposes  of  the  objection  of  counsel  so  much  urged 
at  the  argument,  that  the  franchise  relied  on  in  this  suit  give* 
the  complainants  by  implication  an  easement  in  other  lamb 
not  taken  for  their  road.     No  easement  is  created,  l>ecause  no 
previously  existing  right  of  the  land   owner  in   his  land  is 
impaired.     lie  cannot  lose  what  he  never  possesseil.     When 
the  franchise  to  operate  a  public  highway  for  tolls  is  con- 
ferred by  the  state,  it  is  so  far  a  delegation  of  powers  confided 
to  it  in  trust  by  the  people.     These  powers  may  be  delegate*! 
in  such  form,  either  special  or  general,  and  with  such  condi- 
tions and  regulations  as  the  legislative  discretion  may  pre- 
scribe.    But,  whether  delegjited  by  special  charter  or  under 
general   laws,  they  are  emanations   from   the  people  in  their 
sovereign  capacity.     AVhat  is  not  conferred  is  withheld,  and 
remains  in  the  original  sc^irce.    The  attcmj)t  to  exercise  them 
by    individuals   or   companies,    until    so   conferred,  can  W 
nothing  but  an  unwarrantal)le  usurpation  of  ]x>wer.    Thi> 
doctrine  is   rooted  and    grounded   in   the  common  law  wt- 
inherit,  and   ecjually  so  in   public   policy   and   j)ublic  expe- 
dience.    It  contemplates  the  construction  and   operation  ot 
railroads  by  the  agency  of  corporations  with  their  aggn*gated 
individual    capital,   but    the   corporations    themselves,  their 
franchises  and  roads,  it  aims  to  retain  in  subjection  to  the 
state,  and    to  exercise  over  them  a  governmental   control. 
The  revei'se  of   this  relation   it  wouhl    be  inadmissible  to 
suppose. 

Another  of  the  several  ]>oints  that  were  urgeil,  why  the 
decision  oi*  the  Appellate  Court  should  not  govern  this  caiHN 
is  the  allege<l  surrender  In-  the  comi)any  of  its  franchise,  in 
pursuance  of  the  act  of  18o4.  The  monopoly  rights  whieh 
the  act  of  1832  gave  the  company  were  a)-existent  with  the 
charter.      The   act  of   1854  was   designed   to  secure  their 
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speedier  extinction.  It  provided  that  afler  January,  18G9,  it 
should  be  lawful,  without  the  company's  consent,  to  construct 
any  railroad  or  railroads  across  the  state  to  compete  with 
their  business.  A  formal  acceptance  of  this  act  was  filed  by 
the  company,  and  is  the  surrender  referred  to.  This  sur- 
render, it  is  said,  did  not  appear  as  a  fact  in  the  Raritan  and 
Delaware  suit,  and  does  appear  in  this.  It  is  claimed  that 
the  acceptance  related  back  to  the  original  charter,  and 
divested  of  its  exclusiveness  the  franchise  which  that  act 
created.  But  if  it  be  true  that  the  railroad  is  piiblici  juriat, 
it  is  obvious  that  the  effect  contended  for  would  happen  only 
by  giving  to  the  words  of  the  act  of  1854,  the  operation  of  a 
general  enactment  divesting  the  state  to  that  extent  of  its  own 
exclusive  powei-s.  This  construction  would  make  the  act  a 
surrender  by  the  state,  and  not  a  surrender  to  it.  It  is  clear 
that  the  only  ])urposc  and  operation  of  the  act,  and  its  accept- 
ance, were  to  relatse  the  state  from  its  contract,  and  leave  it 
free  to  charter  competing  roads  at  its  pleasure. 

As  a  further  reason  why  the  appellate  decision  should  not 
govern  this  case,  it  was  said  that  the  franchise  of  complain- 
ants was  exclusive  only  against  a  competing  road  within 
tliree  miles  of  their  own.  This  is  based  on  the  twentv-fourth 
section  of  the  original  charter.  It  enacts,  that  if  the  state 
shall  authorize  anv  other  niilroad  across  the  state  from  New 
York  to  Philadelphia,  which  shall  commence  and  terminate 
within  three  miles  of  the  commencement  and  termination  of 
the  company's  road,  the  comj)any  should  be  exonerated  from 
paying  to  the  state  the  duties  which  that  act  imposed.  The 
wmpeting  road  enjoine<l  by  the  Court  of  Ap])eals  began  at 
Camden,  within  three  miles  of  the  other.  This  has  been 
urged  as  a  reason  why  the  decree  in  that  case  furnished  no 
rule  of  law  applicable  to  this.  Stress  has  hovn  laid  upon  the 
ase  by  the  court  of  the  words  such  a  road,  to  support  the 
idea  that  a  road  not  commencing  within  tlircHj  miles  of  the 
complainants'  did  not  come  within  the  scope  of  its  decision. 
But  the  answer  is,  that  the  provision  of  that  section  relates 
only  to  a  competing  road  ending  its  well  as  Iwginning  within 
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three  miles  of  the  terminal  points  of  the  other;  and  further, 
that  the  road  so  enjoined  did  not  terminate  within  three  miles 
of  the  other,  the  one  ending  at  South  Amboy,  and  the  other 
at  Port  Monmouth.  It  is  obvious  that  the  words  such  a  roady 
as  used  by  the  eourt,  cannot  operate,  in  connection  with  the 
words  of  the  twenty-fourth  section,  to  limit  the  scope  of  the 
decision,  or  to  discriminate  in  any  respect  that  case  from  this. 
It  may  also  be  noted  that  the  words  of  that  section  are  quite 
consistent  with  the  doctrine  that  any  road  to  be  constructed, 
either  within  or  beyond  the  three  miles,  must  be  authorized 
by  the  state. 

I  am  unable  to  perceive  any  principle  or  fact  in  the  present 
case  that  can  avail  to  take  it  out  of  the  operation  of  the  law 
in  New  Jersey  as  thus  judicially  determined. 

The  law  so  determined  is,  that  the  express  words  of  the 
charter  of  1830,  conferring  the  franchise  necessary  to  perfect 
an  expeditious  and  complete  line  of  communication  from 
Philadelphia  to  Xew  York,  and  to  build  across  the  state  a 
railroad  to  be  part  of  that  line,  gave  to  the  grantees  an  exclu- 
sive right  until  the  state  should  otherwise  provide.  That  any 
road  over  the  state,  wherever  built,  ii'  built  for  and  adapted 
to  be  part  of  a  through  competing  line  from  city  to  city,  ii 
unlawful,  and  liable  to  be  enjoined.  The  defendants'  road  i? 
to  be  built  for  this  purpose.  Its  proposed  route  is  adapted  to 
accomplish  it,  and  unless  authorized  by  the  legislature,  is,  in 
contemplation  of  law,  in  fraud  of  the  rights  of  complainants. 

This  brings  me  to  inquire : 

2.  Have  the  defendants  the  necessary  gmnt? 

It  is  to  be  found,  if  at  all,  in  one  or  more  of  the  following 
incorporating  acts : 

1.  The  Peapack  and  Plainfield   llailroad  Company,  ap 
proved  March  30th,  1855,  with  its  several  supplements  of  * 
February  29th,  185G,  March  13th,  18G1,  and  March  11th, 
18G4. 

2.  The  Millstone  and  Trenton  Railroad  Company,  ap 
proved  April  3d,  1867. 
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3.  The  Elizabeth  and  Xcw  Providence  Kailroad  Company, 
approved  March  22d,  1867. 

4.  The  Xew  Jersey  Trust  Company,  approved  April  16th, 
1868. 

5.  An  act  to  authorize  the  construction  of  narrow  gauge 
railways,  approved  March  22d,  1871. 

6.  The  Stanhope  Riiilroad  Company,  approved  March  13th, 
1872. 

Do  these  acts,  or  any  of  them,  authorize  the  proposed 
road  ? 

No  rules  of  law  are  better  settled  than  those  applicuble  to 
legislative  grants  to  private  corporations.  In  the  Delaware 
Bay  case,  1  C.  E:  Green  372,  it  was  said  by  Chancellor 
Green,  "  It  is  a  well  settleil  rule  that  public  grants  are  to  Ixi 
construed  strictly ;  and  in  all  cases  of  grants  of  franchises  by 
the  public  to  a  private  corporation,  the  established  rule  of 
construction  is,  that  any  ambiguity  in  the  terms  of  the  con- 
tract must  operate  against  the  corporation  and  in  favor  of  the 
public.  The  corporation  takas  nothing  that  is  not  clearly 
given  by  the  act." 

The  same  rule  has  been  repeatedly  expressed  and  enforced 
by  the  courts  of  this  state,  by  those  of  other  states,  and  by 
the  Supreme  Court  of  the  United  States. 

In  Perrhw  v.  Chesapeake  and  Delaware  Canal  Cpmpanj/, 
0  IFoic.  192,  Chief  Justice  Taney,  delivering  the  opinion  of 
the  Supreme  Court,  said,  "  But  the  rules  of  construction  in 
cases  of  this  description  as  recognizee!  by  this  court  in  the 
case  of  The  Charles  River  Brklge  v.  The  Warren  Bridge,  11 
Peters  420,  is  this :     That  any  ambiguity  in  the  terms  of  the 
grant  must  operate  against  the  corporation  and  in  iavor  of 
the  public,  and  the  corporation  can  claim  nothing  that  is  not 
dearly  given  by  the  law.     The  charter  must  be  fairly  ex- 
amined and  considered,  and  reasonably  and  justly  expounded. 
But  if,  upon  such  an  examination,  there  is  doubt  or  ambi- 
guity in  its  terms,  and  the   power  claimed  is  not  clearly 
given,  it  cannot  be  exercised.     The  rights  of  the  public  are 
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uever  presumed  to  be  surrendered,  unless  the  intention  to 
surrender  elearly  appears  in  the  law." 

In  Commonwealth  v.  The  Erie  and  Nodhcast  liaihocv} 
Company y  27  Penn.  State  IL  339,  the  Supreme  Court  of 
Pennsylvania,  expressed  the  same  doctrine  as  follows : 

*^  An  act  of  incorporation  is  and  always  must  be  inter- 
preted by  a  rule  so  simple  that  no  man,  whether  la\\Ter  or 
layman,  can  misundei'stand  or  misiipply  it.     That  which  a 
company  is  authorizal   to  do  by  its  act  of  incori>oration,  it 
may  do ;  l>eyond  that  all  its  acts  are  illegal,  and  the  power 
must  be  given  in  plain  words  or  by  ncK.'essary  implication. 
All  powers  not  given  in  this  dircTt  and  unmistakable  man- 
ner arc  withheld.     It  is  strange  that  the-  Attorney-General 
or  any  body  else  should  complain  against  a  company  that 
keeps  itself  within  bounds  that  are  always  thus  clearly  made, 
and  equally  strange  that  a  company  that  has  happened  to 
transgress  them,  should  come  betbre  us  with  the  faintest  liopt 
of  being  sustained.     In  such  cases  ingenuity  has  nothing  to 
work    with,   sint'e    nothing    c-an    be   either   provcnl   or  (ii>- 
provcd  by  logic  or  inferential  reasoning.     If  you  lussert  that 
a  corporation  has  certain   privileges,  show   us  the  words  ot 
the  legislature  conferring  them.     Failing  in  this  you  nui^i 
give  up  your  claim,  for  nothing  else  can  possibly  avail  yoii. 
A   doul)tful    charter   does     not    exist,    because    whatever  i^ 
doubtful  is  decisively  certain  against  the  corporation.    The 
do(?trine  is  maintained  by  the  Supreme  Court  of  the  Uuitetl 
States,  and  in  many  states  oi'  the  Union.     Even  in  England, 
the  justice  and  ncccssitv  of  it  are  universal Iv  acknowleiififed 
and  acted  on.     liut  we  do  not  mean   to  discuss   the  subject 
over  again.     The  lawver  who  is  not  alreadv  familiar  with 
the  numerous  authorities  u|)oii  it,  to  be  Ibund  in  every  book 
of  reports,  will   probably   never  become  so;  and  the  citia'U 
who  does  not  believe  it  to  be  a  most  salutarv  fcatui^e  in  our 
jurisprudence  would   hardly   be  C(nivinced,  though  one  rcH» 
from  the  dead.'^ 

It  would  be  easy  to  cite  from  opinions  delivered  in  nn- 
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nieroiis  oases  in  our  own  state  and  others,  where  the  same 
rule  has  been  affirmed  w  ith  equal  expHeitness  and  emphasis. 
But  it  is  needless  to  do  so.  The  foregoing  will  suffice  to 
show  w  ith  what  strictness  the  doctrine  is  uniformly  main- 
tained.  Its  object  and  aim  are  apparent,  and  of  the  very 
highest  im])ortance.  They  are  to  prevent  men  from  obtain- 
ing from  the  legislature  the  passage  of  acts  without  disclosing 
their  real  meaning  and  purpose;  to  protect  the  legislature 
from  being  misled  by  doubtful  or  ambiguous  language;  to 
permit  nothing  to  be  acquired  from  the  public  by  covert 
and  cunningly  devised  phrases ;  to  compel  those  w  ho  ask  for 
special  privileges  to  say  frankly  and  unmistakably  what 
they  mean,  so  that  plain  men  cannot  fail  to  understand  what 
it  is  they  are  asked  to  vote  away.  The  same  things  are 
meant  to  be  secured  by  that  part  of  our  state  Constitution, 
which  ordains  :  Article  4  ;  section  7  ;  clause  4  :  "  To  avoid 
improper  influences  which  may  result  from  intermixing  in 
one  and  the  same  act  such  things  as  have  no  proper  relation 
to  each  other,  every  law  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  the  title." 

Now,  applying  these  principles  to  the  six  acts  enumerated 
above,  and  asking  the  question,  do  these  acts  authorize  the 
defendants  to  build  a  road  across  the  state  to  be  part  of  a 
through  line  from  Philadelphia  to  New  York,  I  cannot 
hesitate  to  answer  that  question  in  the  negative.  The  first 
five  of  them  do  not  remotely  suggest  such  a  purpose.  On 
the  contrary  they  repel  and  ex(;lude  it.  The  Peapack  and 
Plainfield,  the  Elizabeth  and  New  Providenc*e,  and  the  Mill- 
stone and  Trenton  roads  are  limited  bv  their  charters  to 
certain  terminal  points.  These  points  are  sufficiently  indi- 
cated by  the  names  of  the  places  in  their  titles.  Except 
l>etween  points  in  or  near  to  these  places  they  cannot  lawfully 
be  built.  If  built  in  acc»ordance  with  their  charters  they 
could  not  connect  to  form  a  continuous  line. 

The  Narrow  Gauge  Company  is  incorporate<l  under  a 
somewhat  general  act.  The  beginning  and  ending  points  of 
the  road  or  roads  authorized  by  this  act  are  not  definitely 
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fixed  as  iu  ordinary  charters.  But  without  adverting  to  the 
l>ecuHar  objects  professeiUy  aimed  at  in  this  act,  it  is  sufficient 
to  say  that  any  road  to  be  built  under  it  is  restricted  in  gaujjc. 
Its  rails  cannot  be  laid  at  a  greater  distance  than  three  feet 
six  inches  apart.  This  restriction  effectually  prevents  any 
road  of  this  company  from  forming  part  of  a  through  line. 
The  act  also  provides  that  no  road  to  be  built  under  it  shall 
be  authorized  to  crass  by  bridge  or  otherwise  the  Raritan 
river. 

Under  no  other  act   but   this   do   the   defendants  claim 
authority  for  that  part  of  their  line  from  Millstone  to  and 
across  that  river,  but  allege  that  no  legislative  authority  i^ 
needed.     This  allegation,  we  have  already  seen,  cannot  be 
sustained.     A  similar  prohibition  as  to  crossing  the  Dela- 
ware is  containeil  in  the  Millstone  and  Trenton  charter,  and 
evinces  the  same  absence  of  any  legislative  intent  to  grant 
a  through  route.     The  New  Jersey  Trust  Company,  being 
the   fifth    mentioned   above,  exists   under  a  supplement  of 
April  2d,  1869,  to  the  original  act  of  April  16th,  1868.    The 
original  act,  as  its  title  imports,  had  no  relation  to  railroads. 
The  supplement  authorized  the  erection  of  warehouses  and 
other  buildings  for  the  c*ompany's  business  in  the  county  of 
Hudson,  on  the  shore  of  Hudson  river  or  New  York  bay,  or 
of  waters  adjacent  thereto,  and  to  construct  a  tramway  or 
railway  from  its  warehouses  to  any  railroad  running  through 
or  having  its  terminus  in  the  county  of  Hudson ;  from  this 
supplement  the  franchise  is  sought  to  be  derived  for  that 
l>art  of  the  road  between  Elizabeth  and  the  waters  opposite 
or  near  to  New  York.     It  is  plain  how  obnoxious  this  sup- 
plement is  to  the  objection  that  its  object  is  not  expressed 
by  its  title.     Bearing  in  mind  the  positive  prohibitions  as  to 
crossing  the  liaritan  and  Delaware  rivers,  and  the  equally 
positive  restriction  as  to  gauge  which  some  of  these  acts  con- 
tain— looking  also  to  the  spwial  and  local  purposes  they  were 
declared  to  be  intend(Hl  for,  the  pro}X)sition  that  they  cannot 
be  held  to  contemplate  or  authorize  a  continuous  through 
road  must  be  regarded  as  incapable  of  serious  dispute. 
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That. the  Stanhope  charter  does  not  authorize  such  a  road  is 
hardly  less  clear.  Its  title  is  "An  act  to  incorporate  the  Stan- 
hoi>e  Railroad  Company/'  It  authorizes  a  railroad  from  some 
point  on  Walkill  Mountain,  Avithin  three  miles  of  Lake  Ilopat- 
cong,  to  the  JNIorris  and  Essex  Railroad  at  Stanhope,  or  to 
some  point  on  Lake  Ilopatcong.  All  the  provisions  of  this  act 
with  two  exceptional  passages,  are  exclusively  applicable  to 
the  construction  of  this  short  and  comparatively  insignifi- 
cant road,  and  refer  to  no  other  object.  These  two  excep- 
tional passages  are  in  the  sixth  and  eighth  sec^tions.  Without 
these  passages  the  act  is  complete  in  itself,  is  in  the  customary 
orderly  form,  and  its  provisions  are  easily  understood ; 
trith  them  the  arrangement  of  parts  is  interfered  with,  and 
the  meaning  obscured.  They  are  interjected  and  unsuited 
to  the  context.  The  second  and  most  important  of  these 
passages,  namely,  that  in  the  eighth  section,  is  charged  to 
have  been  fraudulently  inserted,  and  not  to  have  been 
brought  to  the  notice  of  or  voted  on  by  the  legislature ;  and 
much  of  the  argument  turned  upon  the  two  questions  re- 
lating to  this  passage,  whether  first,  it  was  competent  to  go 
behind  the  authenticated  copy  of  the  act,  and  show  by  proofs 
that  the  act  in  its  present  form  was  obtained  by  imposition 
and  fraud ;  and  second,  whether  if  connxitent  to  do  so,  the 
evidence  produced  for  that  purpose  is  sufficient  to  demon- 
strate the  fraud.  In  the  view  I  take  of  the  case,  it  is  un- 
necessary now  to  decide  either  one  of  these  controverted 
questions.  My  opinion  is,  that  assuming  the  whole  act  to 
have  been  regularly  passed  and  appro ve<l,  it  manifestly  fails 
to  confer  the  franchise  for  which  the  defendants  contend. 
They  seek  to  derive  it  from  the  exceptional  jxissages  in  the 
sixth  and  eighth  sections.  The  first  is  inserted  apart  from 
the  language  describing  the  location  of  the  road  mentioned 
in  the  title,  and  is  appended  to  the  enumeration  of  i>owcrs 
given  to  lay  out,  construct,  and  repair  that  road,  and  that 
road  alone.  To  this  enumeration  of  powers  to  be  exercised 
solely  upon  tlie  designated  route  from  the  Walkill  Moun- 
tains to  Stanhope  or  Lake  Hopatcong,  are  ap{)ended   the 
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words :  "  and  for  the  conveyance  of  passengers  and  freight 
to  and  from  the  terminus  thereof,  to  and  from  the  city  of 
New  York  and  elsewhere,  subject  to  sucli  compensation  as  is 
hereinafter  provided." 

It  would  be  difficult  to  siiy,  with  precision  and  certainty, 
what  effect,  if  any,  can  be  given  to  these  words,  or  what  the 
mode  of  convevance  here  alluded  to  is  ;  but  whatever  mav  l)0 
meant  by  the  words,  liow  axn  they  be  said  to  suggt»st,  still 
less  to  express,  a  legislative*  intent  to  authorize  a  road  from 
the  Delaware  river  to  the  Hudson,  whose  nearest  approach 
to  the  Stanhope  road  is  more  than  twenty  miles  distant?  I 
think  thev  cannot. 

The  eighth  section  entire  is  as  follows : 

^*  8.  And  be  it  enacted,  That  in  case  any  owner  or  owners 
of  such  land  or  real  estate  shall  be  feme  covert,  under  age, 
non  compos,  out  of  the  stiite,  or  under  any  other  legal  disa- 
bility which  would  prevent  their  agreement  with  the  said 
company,  then  it  shall  be  the  duty  of  the  said  compauv  to 
pay  the  amount  of  any  award  or  report  so  made  in  Iwhalf  of 
any  such  person,  into  the  Court  of  Chancery,  to  the  clerk 
thereof,  subject  to  the  order  of  the  said  court,  for  the  use  of 
any  such  owner  or  owners,  all  of  which  said  proceetlings,  a? 
well  under  this  as  the  preceiling  section  of  this  act,  shall  be 
at  the  proper  costs  and  chargers  of  the  said  comj)any,  except 
in  cases  of  appeal  above  provided  for ;  and  the  siiid  justice 
shall  and  mav  order  and  direct  as  to  the  amount  of  costs  and 
charges  of  such  valuation  and  appraisements,  and  witnesi^ 
fees,  and  as  to  the  payment  thereof  in  ciuses  where  an  appeal  i^ 
made ;  and  it  shall  be  lawful  for  the  said  corporation,  at  any 
time  during  the  continuance  of  its  charter,  from  time  to  time 
to  unite  and  consolidate,  as  well  as  merge  its  stock,  property, 
franchises  and  road,  with  those  of  any  other  corporation  or 
corporations  heretofore  or  hereafter  incorporated  within  or 
without  this  state,  and  such  other  corporation  and  cori)ora- 
tions  are  hereby  authorized  to  unite,  consolidate,  and  merge 
their  stock,  property,  franchises,  road,  and  roads  with  thi^ 
corporation  ;  and  after  such  merger  into  this  corporation,  this 
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corporation  may  from  time  to  time  lease  its  roads,  franchises, 
and  property,  or  any  part  thereof,  to  any  other  corporation  or 
corjwrations  within  or  without  this  state,  and  such  other 
corporation  an<l  corporations  are  hereby  authorized  to  take 
such  lease  or  leases,  and  this  and  the  other  corporation  or 
cori>orations  may  use  and  operate  this  road,  or  their  own 
roads,  or  all  or  any  of  them,  according  to  the  provisions  and 
restrictions  contained  in  the  charter  of  this  corporation,  or  in 
the  charter  of  such  other  corporation  or  corporations,  or  both ; 
and  this  and  the  other  corporations  may  make  contracts  and 
engagements  with  any  other  corporation  or  corporations,  or 
with  individuals,  for  operating  this  road,  or  said  other  roads, 
or  parts  of  either  or  both,  as  well  as  for  transporting  passen- 
gers, freight,  and  trains  over  this  road,  and  said  other  roads, 
or  any  part  thereof,  or  over  any  road,  and  demand  and 
receive  for  the  transportation  of  passengers,  freight,  and 
trains  over  their  roads,  and  the  roads  of  such  other  corpo- 
rations as  are  above  mentioned,  and  over  any  other  roads,  the 
same  rates  of  fare,  freight,  and  toll  as  are  authorized  to  be 
charged  by  this  corporation  for  like  services  over  this  road ; 
and  this  corj)oration  may  be  known  by  such  new  name  as  its 
directors  shall,  by  certificate  filed  in  the  secretary  of  state  s 
office,  declare  to  be  its  name ;  and  to  build  this  road,  and  the 
road  of  any  other  corporation  which  may  lease  the  same,  it 
and  its  lessees  may  make  the  bonds  and  mortgages  hereinafter 
authorized ;  and  it  and  its  lessees,  successors,  and  assigns,  may 
exercise  and  possess  all  the  railroads,  franchises,  and  property 
so  as  aforesaid  merged  into  it,  without  restriction  as  to  the 
gauge  of  tracks,  in  the  same  manner,  and  with  like  effect,  as 
if  it  had  been  sj>ecially  created  by  act  of  the  legislature  of 
this  state  to  exercise  the  same ;  and  the  legislature  shall  have 
power  to  alter,  revoke,  or  annul  this  charter  whenever  the 
courts  shall  have  decided  it  to  be  injurious  to  the  citizens  of 
this  state,  by  reason  of  a  misase  of  the  powers  herein  granted, 
and  not  otherwise." 

The  alleged  interpolated  part  of  this  section,  and  the  part 
on  which  the  defendants  rely,  is  that  which  begins  at  the 
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close  of  the  provisions  for  tlic  assessment  of  damages  for 
lands  taken  for  tlie  construction  of  the  road  from  the  Walkill 
to  Stanhope.  The  i)o\vers  involveil  in  the  general  terms  in 
which  this  part  of  the  section  is  couched,  are  extraordinarj' 
and  extensive.  In  aUeged  pursuance  of  them  the  six  New 
Jersey  corporation  defendants  in  this  suit  enteretl  into  a  con- 
tract of  consolidation  on  the  10th  of  June,  1872,  for  the 
merging  into  the  StanhoiKj  comjiany  of  all  the  stock,  pro- 
ixjrty,  franchises,  and  roads  of  the  five  other  corporations; 
and  on  the  1st  of  July,  1872,  the  Stanhope  c^ompany,  claim- 
ing to  be  vested,  by  virtue  of  such  merger,  with  all  the 
property  and  franchises  vested  in  the  said  five  cori)oration.^ 
resi>ectively,  entered  into  a  contract  with  the  National  Rail- 
way Company,  whereby  the  consolidated  Stanhope  company 
leaseil  to  the  National  Railway  Company  all  its  property, 
franchises  and  appurtenances,  for  the  purpose,  as  expressed  in 
said  contract  of  lease,  of  building  and  operating  the  said 
several  railways  to  form  a  continuous  line  from  a  }X)int  on 
the  Hudson  river  or  New  York  bay,  opposite  the  city  of  Xew 
York,  to  a  point  on  or  above  the  middle  of  the  Delaware 
river,  near  Yardleyville,  so  as  to  connect  with  the  railroad 
in  Pennsylvania,  of  the  party  of  the  first  i)art,  whereby  to 
form  a  continuous  railroad  from  Jersey  City,  in  the  state  of 
New  Jei'scy,  to  the  city  of  Philadelphia,  in  the  state  of 
Pennsylvania. 

The  legality  of  these  contracts  has  been  denied  by  the 
comi)lainants,  on  the  grounds  that  some  of  the  contracting 
New  Jersey  corporations  were  not  organized  in  pursuance  of 
the  terms  of  their  charters ;  that  the  time  limited  in  the 
Millstone  and  Trenton  charter  expired  before  the  road  l»ad 
Ixjgun  to  be  built,  making  the  act  consequently  void.  Much 
of  the  evidence,  and  not  a  little  of  the  argument,  was  directed 
to  one  or  both  of  these  points.  It  is  unnecessary  on  thk 
motion  to  decide  them ;  assuming  them  settled  in  accordance 
with  the  claim  of  the  defendants,  the  insui>erable  difficulty 
remains  that  the  section  makes  no  adequate  provision  for 
a  contiiuious  road  across  the  state,  to  be  jwirt  of  a  througli 
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line.   It  does  not  do  so  expressly  or  by  necessary  implication. 
Whether  the  merger  and  union  it  speaks  of  be  only  of  roads 
conneeteil  with  the  Stanhope  or  not,  are  questions  which  the 
vagueness  of  the  terms  referring  to  such  union  and  merger 
make  it  difficult,  if  not  impossible,  to  answer.    Logic  and  in- 
ferential reasoning  would  be  at  fault,  if  logic  and  inferential 
reasoning   were   admissible   to   deal   with   equivocal   terms. 
But  "  w^hat  is  doubtful  is  decisively  certain  against  the  cor- 
j)oration."     The  section  does  not  repeal  or  affect  the  pro- 
hibitions of  the  charters  of  the  associated  companies  as  to 
crossing  the  Delaware  and  Raritan  rivers,  nor  can  it  prevail 
to  rei>eal  the    limitation  of  gauge  contained  in  the  narrow 
gauge  charter ;  on  the  contrary,  the  limitation  is  recognized 
as  existing,  and  the  utmost  authority  afforded  by  any  legiti- 
mate construction  of  the  words  is,  that  companies  may  con- 
solidate whose  roads  are  of  different  gauge.     But  here  again, 
if  the  words  could  fairly  be  deemetl  of  doubtful  or  ambigu- 
ous import,  the  construction  must  still  for  that  reason  be 
adverse  to  the  grant.     So  that  waiving  the  unprecedentetl 
character  of  the   superadded   part  of  the   section,   and  its 
want  of  congruity  with  the  title  and  scope  of  the  act,  it  adds 
nothing  by  its  terms  as  they  stand  for  the  purposes  of  a 
through  route,  to  the  powers  conferred  by  the  several  char- 
ters with  which  it  is  merged.     It  is  powerless  to  change  the 
entire  purposes  and  objects  oif  five  several  acts,  to  repeal  their 
prohibitioiLS  and  supply  their  defects.     It  attempts,  perhaps, 
to  do  so,  but   the   oblique  and   disguised  methods  of  the 
attempt  are  insufficient  for  success.     It  apparently  aims  at 
the  acquisition  of  privileges  of  indefinite  duration  and  extent, 
and  to  secure  them  when  acquired,  against  the  power  of  sov- 
ereignty itself  to  repeal.     There  is  nothing  whatever  in  the 
superadded  part  of  this  section,  however  it  be  viewed,  to 
entitle  it  to  any  exemption  from  the  strict  and  salutary  rules 
by  which  charters  are  governed.     Much  indeed  was  said  at 
the  argument  of  the  public  wants  and  the  public  demands 
which  the  through  road,  proposed  to  be  built  under  it,  is 
intended  to  meet ;  and  the  present  conditions  of  population 
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and  commerce,  as  contrasted  with  the  conditions  existing  in 
the  state  when  the  complainants'  franchises  were  granted, 
were  eloquently  and  forcibly  presented.  But  it  is  surely 
needless  to  say  that,  however  weighty  these  considerations 
may  be,  they  are  considerations  for  the  legislature,  and  not 
for  the  courts.  Courts  can  interpret  grants,  but  cannot  create 
them.  If  the  legislative  fidelity  and  discretfon,  on  which 
their  creation  depends,  could  be  supposed  in  any  instance  io 
be  unequal  to  the  wants  and  demands  of  the  peo][He,  the 
remedy  would  not  be  in  the  judicial  tribunals,  but  in  the 
people  themselves.  The  courts  will  not  disregard  or  pe^^■e^t 
or  evade  the  just  and  well-settled  rules  of  the  law.  Could 
they  do  so  in  one  case,  they  could  also  in  others,  and,  exposed 
to  an  arbitrary  discretion,  no  property  or  rights  would  be  safe. 

The  existence  of  the  franchise  in  the  complainants  and  the 
absence  of  it  in  the  defendants  being  arrived  at,  the  remain- 
ing points  may  be  briefly  disposed  of.  They  are  of  a  subor- 
dinate and  technical  nature. 

The  Pennsylvania  Railroad  Company  is  a  party  complain- 
ant, as  before  stated,  by  virtue  of  a  lease  for  nine  hundred 
and  ninety-nine  years.  By  an  act  of  April  4th,  1871,  all 
contracts  for  leasing,  consolidating,  merging,  or  in  any 
manner  disposing  of  the  franchises,  privileges,  or  any  [^ 
thereof,  of  any  corporation  of  this  state,  are  required  to  be 
acknowledged  or  proved,  and  lodged  for  record  with  the  sec- 
retary of  state.  Unless  this  be  done  within  thirty  davs  from 
the  date  of  execution,  it  is  enacted  that  the  same  shall  become 
invalid  and  of  no  effect.  The  lease  here  was  executed  or  de- 
livered in  September,  1871,  and  had  not  been  recorded  at  the 
commencement  of  this  suit.  The  defendants  insist  that  the 
Pennsylvania  Railroad  Comj)any,  by  reason  of  such  default, 
are  not  entitled  to  prosecute  the  suit,  and  show  no  title  to  an 
injunction  to  stay  the  threatened  acts  complained  of.  There 
is  a  misjoinder,  it  is  said,  of  complainants. 

That  a  lease  was  actually  made,  that  the  latter  company 
entered  into  possession  and  are  operating  the  road,  are  fi^ts 
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that  sufficiently  appear  and  are  not  denied.  The  property  to 
be  protected  is  the  property  of  the  stockholders,  for  whom 
the  complainants  are  trustees.  Each  of  the  complainant  cor- 
ponitions  has  an  interest  of  some  kind  and  to  some  extent  in 
the  property  demised,  and  they  liave,  together,  the  whole 
legal  ownership  of  the  rights  to  be  protected.  The  imcer- 
tainty  of  the  legal  relations  between  the  complainants  them- 
selves, or  of  iheir  respective  interests  in  the  subject  matter  of 
the  suit,  cannot  justify  the  defendants  in  their  action  as  wrong 
doers,  or  be  taken  advantage  of  to  defeat  the  appropriate  pre- 
ventive relief.  Were  the  suit  by  the  lessees  against  the  lessors, 
and  dependent  on  the  validity  of  the  lease,  the  case  would  be 
essentially  difierent.  In  that  case,  the  doubtful  title  might 
be  a  ground  why  the  intervention  of  the  court  should  be 
refused.  The  rule  is  elementary,  that  all  persons  interested 
in  the  object  of  the  suit  must  be  parties  as  complainants  or 
defendants.  I  am  of  opinion  that  the  complainants  are  prop- 
erly joined. 

Xor  can  I  find  any  force  in  the  technical  objections  against 
the  form  and  sufficiency  of  the  allegations  of  the  bill,  nor  in 
the  suggestion  that  the  cH)mplainants  are  chargeable  with 
laches  through  any  delay  in  bringing  their  suit.  There  is 
nothing  in  the  nature  of  the  delay,  if  any  appears,  which 
could  operate  as  an  estoppel  or  have  the  effect  of  acquiescence. 

The  case,  as  I  view  it,  is  unembarrassed  by  any  questions 
of  form,  and  must  l>e  decided  on  its  substance.  The  com- 
plainants have  a  clear  title  and  the  defendants  have  none. 
The  authority  of  the  New  Jersey  companies  to  construct  and 
oi)erate  their  own  loc^al  roads,  as  before  said,  is  not  now  to  Ihj 
settled.  The  injury  to  the  complainants  will  result  from  the 
through  road  to  be  built  under  the  contract  between  the  de- 
fendant corporations  of  July  1st,  1872.  For  this  continuous 
through  road  from  and  across  the  Delaware  river  to  or  near 
the  waters  of  the  Hudson,  there  is  no  legislative  permission, 
and  its  construction  is  an  unlawful  assumption  of  power. 

My  conclusion  is,  that  the  National  Railway  Company,  its 


466  CASES  IN  CHANCERY. 


Vail's  Executors  r.  Central  Railroad  Co. 


associates,  coadjutors,  aud  agents,  must  be  enjoined  from  fur- 
ther proceeding  to  construct  tliis  road  as  part  of  a  throngb 
line  between  the  cities  of  New  York  and  Philadelphia. 
I  shall  so  advise  his  Honor  the  Chancellor. 


Vaii/s  Executdks  vs.  The   Central  Railkoad  Com- 
pany OF  New  Jersey  and  others. 

A  demurrer  will  lie  wlierever  it  is  clear  that,  taking  the  charges  in  the 
bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing;  but  it  must  be 
founded  on  this,  that  it  is  an  absolute,  certain,  and  clear  proposition  thai 
it  would  be  so.  Wliere  the  demurrer  is  general  to  the  whole  bill,  and 
there  is  any  luirt,  eitlier  :is  to  the  relief  or  the  discovery,  to  which  the 
defendant  ought  to  put  in  an  answer,  tlie  demurrer,  1)eing  entire,  mui?t  be 
overruled. 


The  argument  was  before  the  Vice-Chaneellor,  on  hill  anil 
demurrer. 

J//\  Williamsoa  and  Mr.  FrcUnghmiHaiy  for  the  demurrer. 
Mr.  Vanatta,  contra. 

The  Vke-Chancellor. 

The  general  demurrer  raises  the  question  whether,  uj^n 
the  bill  taken  as  true,  any  matter  appears  whereon  the  court 
can  make  a  decree  or  give  the  complainants  any  relief 

A  demurrer  will  lie  wherever  it  is  clear  that,  taking  the 
charges  in  the  bill  to  be  true,  the  bill  would  be  dismissed  at 
the  hearing;  but  it  must  l)e  founded  on  this,  that  it  is  an 
absolute,  certain,  and  clear  proposition  that  it  would  be  so. 
Where  the  demurrer  is  general  to  the  whole  bill,  and  there  i? 
any  part,  either  as  to  the  relief  or  the  discovery,  to  which  the 
defendant  ought  to  put  in  an  answer,  the  demurrer,  being 
entire,  must  be  overruled.  1  DanieWs  Ch.  Pr.  (4th  Aw.  cd.) 
543,  584 ;  Mdler's  Adnirs  v.  3Ictler,  3  C.  E.  Green  273. 
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The  bill  in  this  suit  is  for  discovery  and  relief,  and  the 
question  therefore  is,  whether  the  case  as  presented  in  it 
sliows  any  equity  whatever  to  which  the  defendants  should 
be  held  to  answer.  If  not,  the  demurrer  must  be  sustained ; 
otherwise  it  must  be  overruled. 

The  following  facts  appear  from  the  bill.  The  complainants 
are  the  executors  of  Stephen  Yail,  deceased,  and,  as  such,  are 
the  owners  of  twenty-five  hundred  and  forty-eight  shares  of 
the  capital  stock  of  the  Central  Railroad  Company  of  New 
Jersey,  one  of  the  two  corporations  who  are  the  defendants  in 
the  suit.  The  stock,  at  its  par  value,  amounts  to  §254,800. 
The  other  defendant  is  the  Central  New  Jersey  Land  Im- 
provement Company,  a  corporation  of  this  state.  The  act 
incorporating  the  latter  company  was  approved  April  9th, 
1867.  It  was  procured  by  the  railroad  company  to  enable 
the  latter  corj)oration  advantageously  to  dispose  of  certain 
surplus  lands  purchased  by  it  through  a  series  of  years,  and 
which  were  not  deemed  necessary  or  desirable  to  be  longer 
held,  because  not  needed  by  the  company  for  the  purposes  of 
its  legitimate  business.  The  moneys  from  time  to  time  ex 
l)ended  in  purchasing  these  lands  along  or  near  to  the  line  of 
its  road,  had  formed  part  of  the  capital  of  the  company,  and 
the  value  of  the  surplus  lands  so  purchased  exceeded  $2,000,- 
000.  The  object  of  the  creation  of  the  land  company  was 
declared  in  the  preamble  of  the  above-named  charter,  to  be 
to  dispose  of  these  surplus  lands  for  the  stockholders  of  the 
railroad  company,  for  whom  the  same  were  held  in  trust. 
The  company  was  authorized  to  have  a  capital  stock  of 
$200,000,  divided  into  shares  of  §100  each,  with  the  privi- 
l^e  from  time  to  time  of  increasing  the  same,  as  might  be 
required  for  the  purposes  of  the  incorporation. 

The  railroad  company,  by  a  circular  dated  December  17th, 
1870,  gave  notice  to  its  stockholders  that  all  the  valuable 
lands  held  by  it  along  and  near  the  railroad  had  been  trans- 
ferred to  the  land  company  at  present  cost,  and  scrip  stock  of 
the  land  company  received  in  part  payment  therefor,  with 
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?30  creditccl  on  each  share,  subject  to  further  call  of  $70  on 
each  share,  in  instalments  to  be  thereafter  paid. 

The  land  company,  by  a  circular  dated  March  1st,  1871, 
and  sent  to  the  stockholders  of  the  railroad  company,  notified 
them  that  the  fourth  and  fifth  instalments  of  $10  each  per 
share  on  the  scrip  stock  of  that  company  were  thereby  called 
in,  and  payable  on  or  before  the  1st  days  of  April  and  May 
respectively. 

Subsequent  to  this  notice,  the  directors  of  the  railroad  com- 
pany sent  to  its  stockholders  their  annual  report,  dated  March 
20th,  1871,  wherein  the  following  statements  were  made: 

"  The  extensive  and  valuable  lands  along  the  line  of  the 
Central  road  and  of  the  Newark  branch,  so  far  as  the  same 
were  no  longer  ncccssarj'  or  desirable  for  the  purposes  of  the 
railroad,  have  been  transferred  from  time  to  time  to  the  Cen- 
tral New  Jersey  Land  Improvement  Company,  under  a  char- 
ter secured  some  years  ago  for  the  very  purpose  of  receiving 
these  lands  when  the  time  should  come  for  parting  with  them. 
AH  the  stock  of  the  land  comi)anv  was  held  bv  or  for  this 
company,  and  as  it  was  no  longer  necessary  or  desirable  to 
control  it,  the  stock  was  allotted,  at  the  close  of  the  year, 
among  the  stockholders  of  the  Central  road  pro  rata  witli 
S'^O,  or  thirty  per  cent.,  credited  on  each  share,  as  a  repre?en- 
tative  of  the  profits  of  the  year  over  eight  per  cent.,  and  of 
the  previous  profits  of  which   no  division  had  l)een  made. 
The  remaining  instalments,  as  called  by  the  land  company, 
will  be  paid  over  to  the  railroad  company  in  liquidation  of 
the  balance  due  by  the  former  to  the  latter  on  the  jmrehase, 
and  the  money  will  be  applied  to  i\\Q.  purchase  of  equipinentN 
etc.,  for  which  purpose  large  sums  would  otherwise  have  to  be 
raised.   The  value  of  these  lands  is  large  and  rapidly  increas- 
ing, and  will,  it  is  believed,  return  a  good  profit  to  the  stock- 
holders." 

By  a  circular  dated  May  10th,  1871,  and  issued  by  the 
land  company,  the  sixth,  seventh,  eighth,  ninth,  and  tenth 
instalments  of  §10  each  per  share  on  the  company's  scrip 
stock  were  chilled  in,  payable  on  the  1st  days  of  June,  July^ 
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August,  September,  and  October  then  ensuing.  In  tliis  cir- 
cular, notice  was  given  that  all  scrip  stock  on  which  the  fourth 
and  fifth  instalments  of  ten  per  cent,  each  should  not  have 
been  paid  on  or  before  the  1st  day  of  June,  1871,  would  be 
forfeited.  This  circular  was  not  received  by  the  complain- 
ants till  on  or  after  the  10th  of  said  June ;  and  they  were 
apprised  on  or  about  the  day  last  named,  by  said  company, 
that  the  time  for  forfeiture  by  reason  of  non-payment  of  said 
instalments,  would  be  extended  to  the  20th  day  of  said  month. 

The  complainants  have  not  paid  said  instalments,  or  any 
of  them,  and  on  the  17th  of  said  June  filed  their  bill  for  an 
injunction,  discovery,  and  relief.  The  threatened  forfeitures 
w^ere  thereupon  enjoined. 

There  is  one  matter  presented  by  the  facts  set  forth  in  the 
bill,  of  which  an  outline  is  as  above,  which,  it  seems  to  me, 
must  operate  to  overrule  the  demurrer.  It  is  the  threatened 
taking  from  the  complainants  of  their  portion  of  the  undi- 
vided earnings — or,  in  other  words,  of  the  thirty  per  cent,  of 
the  value  of  the  surplus  lands.  The  shares  allotted  to  the 
complainants  were  five  hundred  and  nine  and  three-fiftlis. 
Their  par  value  was  §50,960.  They  represented  so  much 
actual  value  at  their  "  present  cost"  of  the  surplus  lands  trans- 
ferred to  the  land  company.  This  appears  from  the  directors' 
report.  An  amount  equal  to  thirty  per  cent,  of  this  latter 
sum  had  been  retained  by  the  directors  of  the  road  company 
from  the  earnings  of  previous  years.  It  was  undivided 
profits,  and  was  the  sum  of  §15,288.  It  was  in  the  discretion 
of  the  directors  whether  these  earnings  should  be  paid  to  the 
stockholders  or  retained  for  the  better  prosecution  of  the  com- 
pany's business.  It  does  not  appear  in  what  form  these  earn- 
ings were  retained,  whether  distributable  or  not.  The  direc- 
tors appear  to  have  proposed  retaining  permanently  these 
earnings,  and  in  lieu  of  paying  them  directly  to  their  stock- 
holders, to  provide  a  plan  by  which  an  e<j[ual  amount  would 
be  paid  to  the  stockholders  by  the  land  company,  when  that 
company  should  sell  the  lands.  For  this  purpose  they  allot- 
ted the  scrip  stock,  and  by  crediting  thirty  i>er  cent,  on  it. 
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and  so  giving  to  their  stockholders  for  seventy  per  cent,  what 
was  worth  one  hundred  per  cent.,  and,  as  the  directors  sup- 
posed and  declared,  probably  worth  more,  the  stockholders  of 
the  railroad  company  who  should  choose  to  pay  the  sevenh' 
per  cent,  would  get  back  the  one  hundred  or  more,  and 
thereby  receive  the  dividend  of  thirty  or  whatever  larger  sum 
the  expected  profits  of  the  land  company  might  be. 

The  statements  of  the  defendants'  counsel  at  the  argument 
in   explanation   of  the   company's   scheme,   furnished  facts 
which,  if  admissible  for  me  to  consider  on  this  motion,  might 
modify  the  above  conditions  of  the  case  as  presented  by  the 
bill.     But  upon  this  demurrer  I  must  be  restrictetl  exclu- 
sively to  the  case  as  the  complainants'  bill  presents  it,  and  I 
put  my  conclusion  that  the  demurrer  must  be  overruled  and 
that  the  defendants  must  answer,  upon  the  objectionable  and 
inequitable  feature  of  the  arrangement  above  set  forth,  bv 
which,  so  far  as  these  complainants  are  concerned,  S15,288 
worth  of  their  property  is  proposed  to  be  taken  from  them, 
unless  they  shall  advance  the  sum  of  S35,672  to  purchase 
stock  in  a  new   corporation,  having,  it   may  be,  the  same 
directors  and  officers  as  the  other,  but  separate  and  distinct 
in  its  existence,  purposes,  and  interests.     "Why  this  arrange- 
ment was  so  made  does  not  clearly  appear.    And  I  am  unable 
to  see  how,  without  a  justifying  explanation  of  it  by  the 
defendants,  I  can  assume  it  to  be  a  rightful  exercise  of  the 
legitimate  and  undeniably  large  discretion  necessarily  dele- 
gated to  the  directors  in  the  management  of  the  c^orpo^atc 
property  and  business.     The  arrangement,  it  was  said,  ^^"31^ 
an  impartial  one,  and  put  all  the  railroad  stockholders  ujwn 
the  same  footing.     But  this  circumstimcc  does  not  prevent  it 
from  being  unjust  and  illegal.     Granting  that  none  of  the 
other  objections  urged  against  the  general  scheme  are  good, 
and  assuming  that  these  lands  were  properly  exchanged  for 
the  land  company's  stock,  and  that  the  stock  could  proi)crly 
be  sold  by  the  road  company  for  the  best  price  it  might 
bring,  or  be  allotted  in  whole  or  in  part  among  the  latter 
company's  stockholders  in  proportion  to  their  shares,  still 
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the  point  remains  that,  because  the  complainants  would  not 
purchase  this  scrip  and  become  shareholders  in  a  new  oorpo- 
Tation,  they  lost  not  simply  the  profits  that  might  arise  over 
and  above  the  par  value  of  the  scrip,  but  the  $15,288  of 
their  property  which  the  directors,  as  their  trustees,  and 
without  their  consent,  had  transferred  to  the  land  company, 
and  which,  on  being  forfeited,  went  exclusively  to  the  latter 
company  to  swell  the  profits  of  its  members.  This  arrange- 
ment and  its  result  I  must  hold  to  be  beyond  the  powers 
which,  as  trustees,  the  directors  of  the  company  possess. 
Unexplained  and  on  its  face  it  seems  adapted  to  the  interests 
of  tlie  land  company,  and  not  to  those  of  the  road  company 
in  which  the  complainants'  capital  is  invested. 

Under  the  rules  before  cited  as  applicable  to  general 
demurrers,  the  ecpiity  thus  presented  makes  it  necessary  for 
the  defendants  to  answer  fully,  and  in  this  view  I  shall 
express  no  opinion  upon  the  other  j)oi nts  insisted  on  by 
complainants.  The  defendants'  answer  may  so  far  modify 
the  case  as  at  present  exhibited,  as  to  render  it  better  to 
dispose  of  it  on  the  precise  grounds  of  controversy  it  shall 
be  found  finally  to  present. 

With  the  clear  conviction  I  entertain  of  the  complainants' 
equity  in  the  single  matter  above  stated  as  the  case  now 
stands,  I  see  nothing  in  any  delay  alleged  against  them  to 
disentitle  them  to  the  aid  of  the  court. 

The  demurrer  must  be  overruled,  with  costs. 


Chew's  Administrator  vs.  Chew's  Administratrix  and 

others. 

Bill  to  foreclose.  Defence,  that  tlie  mortgagee  did  not  intend  to  en- 
force the  mortgage,  but  meant  that  it  should  ])e  canceled  at  his  death, 
t\ot  established.  The  paper  alleging  to  have  been  executed  for  that  pur- 
pose is  not  produced,  nor  its  contents  shown  with  distinctness  and  cer- 
Xaintj. 
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This  caase  was  argued  before  the  Vice-Chancellor,  on  bill, 

aaswer,  and  proofs. 

* 
Mr.  A.  C,  Scovelj  for  complainant. 

J/r.  J.  3L  Scovcly  for  defendants. 

The  Vice-Chaxcellor. 

g  IThe  bill  is^filed^to  foreclose  a  mortgage  for  $833.50,  dattd 
August  17th,  1857,  made  by  George  W.  Chew,  and  Charlotte 
S.,  his  wife,  to  Jonatlian  Chew.  The  mortgage  is  papble 
by  its  terms  in  one  year  from  date,  with  interest,  payable 
quarterly. 

George  W.  Chew  died  in  1862,  and  his  father,  Jonathan 
Chew,  died  in  1864.  The  suit  is  by  the  administrator  of  the 
mortgagee,  against  the  administratrix  and  infant  children  of 
the  mortgagor.  The  mortgage  was  given  to  secure  a  part  of 
the  purchase  money,  or  price  of  the  mortgaged  premise?, 
which  were  sold  and  conveyed  by  the  father  to  the  son,  by 
deed  of  even  date  with  the  mortgage. 

The  defence  set  up  by  the  answer  is,  that  the  father  JiJ 
not  intend  to  enforce  the  mortgage,  but  meant  that  it  shouW 
be  canceled  at  his  death.  Several  witnesses  have  testified 
to  conversations  had  by  them  with  the  father  in  his  life- 
time, both  before  and  after  the  death  of  his  son,  in  which  he 
signified  that  he  meant  to  make  provision  to  that  effect;  bin 
the  j)roof  is  not  sufficient  to  show  that  such  provision  wa? 
ever  made.  lie  may  have  intended  to  do  so,  but  he  never 
did,  so  far  as  appears.  The  evidence  is  that  he  eauseda 
writing  to  be  drawn,  and  that  he  executed  the  writing, 
whereby  some  disposition  of  the  mortgage  debt  was  made  in 
favor  of  his  son's  family,  but  the  contents  of  the  writing  are 
not  shown  with  distinctness  and  certainty ;  nor  does  it  ap- 
pear that  the  writing,  whatever  it  was,  was  ever  delivered. 
He  held  it  himself,  and  probably  destroyed  it  prior  to  hi:> 
death,  as  it  has  not  been  produced,  and  was  not  seen  by  any 
one,  so  far  as  appears,  after  it  passed  into  his  possession  from 
the  scrivener  who  drew  it. 
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I  find  nothing  whatever  in  the  evidence  to  establish  the 
defence,  or  to  prevent  the  complainant  from  collecting  the 
amount  due  upon  the  mortgage. 

There  must  be  a  reference  to  a  master  to  compute  the 
amount. 


Matthews  vs,  Everitt  and  others. 

1.  A  mortgagee  who  knows  that  a  prior  encumbrance  exists,  or  a  con- 
current legal  encumbrance  entitled  to  be  a  prior  lien,  will  not  be  per- 
mitted by  his  act  of  registry  to  gain  priority  over  the  other  for  want  of 
registry. 

2.  The  statutes  regulating  the  registry  of  deeds  are  statutes  of  notice. 
They  are  to  prevent  frauds  and  wrongful  priorities,  and  not  to  encourage 
or  to  shield  them. 


Argued  before  the  Yice-Chancellor,  upon  bill,  answer,  and 
proofs. 

3fr.  A.  V.  Van  Fkef,  for  complainant. 
J/r.  Kingman,  for  defendants. 

The  Vice-Cuancellor. 

This  is  a  foreclosure  suit,  and  the  matter  disputed  in  it  is 
the  order  of  priorities  between  the  three  mortgages  mentioned 
in  the  bill. 

Alfred  Everitt,  the  mortgagor,  bought  two  tracts  of  land 
at  a  sale  by  commissioners  to  divide  the  real  estate  of  Ben- 
jamin Blackwell,  deceased,  situate  in  the  county  of  Hun- 
terdon, In  completing  his  purchase  and  taking  his  deed,  he 
gave  the  three  mortgages  in  controversy :  One  for  $3318,  to 
the  commissioners,  to  secure  to  the  widow  the  interest  of 
her  third  during  her  life,  and  afterwards  the  principal  to 
the  heirs ;  another  for  §3500,  to  Solomon  Holcomb,  one  of 
the  commissioners,  since  dead ;  and  the  remaining  one  for 
$1400,  to  Isaac  Matthews,  the  complainant.    The  mortgage 
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to  the  commissioners  and  the  mortgage  to  Holcomb  were 
both  dated,  executed,  and  acknowledged  on  the  2d  of  April, 
1869.  The  mortgage  to  Matthews  was  dated,  executed,  and 
acknowledged  on  the  5th  of  the  same  month,  and  was  duly 
recorded  the  same  day.  The  other  two  mortgages  were 
not  recorded  till  the  day  after,  and  Matthews  relies  upon  his 
priority  of  registry  to  maintain  his  priority  of  lien.  He 
claims  that  his  mortgage  was  the  first  one  delivered,  and  the 
first  one  recorded. 

The  defendants  who  hold  the  other  two  mortgages  deny 
his  priority,  and  insist  by  their  answer  that  their  mortgage? 
were  executed  and  delivere<l  prior  to  Matthews^;  that  he 
took  his  with  notice  of  theirs,  and  that  his  Hen  should  there- 
fore be  postponed. 

The  sale  bv  the  commissioners  was  on  the  24th  of  Novem- 
ber,  1869.  The  conditions  of  sale  were  in  WTiting,  and  were 
particular  and  explicit.  Everitt  purchased  two  several  tracts, 
signed  acknowledgments  of  purchase  in  recognition  of  the 
conditions,  and  Matthews  signed  with  him  as  surety  for 
Everitt's  performance.  One  of  the  tracts  purchased  con- 
tained eighty- two  acres,  and  brought  $10,277.50;  the  other 
tract  contained  thirty  acras,  and  brought  §1977.44.  The 
conditions  required  that  a  mortgage  should  be  given  by  the 
purchaser  on  the  larger  tract,  for  one-third  of  the  proceeds  of 
the  whole  real  estate  sold,  deducting  an  old  mortgage  then 
on  it.  The  mortgage  for  one-third  was  to  secure  the  widow's 
dower,  and  the  conditions  so  declared.  The  deed  from  the 
commissioners  was  to  be  delivered  on  the  31st  of  the  follow- 
ing March,  at  the  office  of  Nelson  V.  Young,  in  Mount  Airy, 
who  drew  the  conditions  of  sale  and  the  acknowledgments  of 
purchase,  and  acted  as  the  scrivener  of  the  commissioners. 
The  amount  of  the  widow's  third  was  S3318.  The  deed  to 
Everitt  was  dated,  executed,  and  acknowledged  on  the  27th 
of  March,  1869,  and  was  left  with  Young,  who  drew  it  and 
took  the  acknowledgment.  Everitt  had  difficulty  in  raising 
all  the  purchase  money,  and  in  addition  to  the  $3318,  above 
mentioned,  arranged  with  one  of  the  commissioners,  Solomon 
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Holcomb,  for  §3500,  by  giving  him  a  mortgage  for  that  sum, 
which  was  allowed  as  so  much  of  the  purchase  money.  I 
think  the  latter  fact  is  to  be  taken  as  sufficiently  proved  for 
the  purposes  of  this  case.  Both  these  mortgages  were  dated, 
executed,  and  acknowledged,  as  before  stated,  on  Friday,  the 
2d  of  April,  and  left  with  Young,  who  was  acting  for  the  com- 
missioners and  for  Holcomb.  The  deed  and  mortgages  were 
left  with  Young,  pending  the  completion  by  Everitt  of  the 
terms  of  his  purchases.  As  surety  for  such  completion,  Mat- 
thews was  at  the  same  time  communicating  with  Everitt  and 
with  Holcomb  in  regard  to  the  business,  and  on  the  evening 
of  Sunday,  the  4th,  saw  Young  and  told  him  of  a  conversation 
with  Holcomb,  who  had  scolded  because  the  money  wasn't 
all  paid,  and  that  he  looked  to  him,  Matthews,  to  fetch  up 
what  was  behind  on  the  sale.  Matthews  also  told  Young 
that  Everitt  had  come  short,  and  that  he,  Matthews,  would 
have  to  make  up  about  §1400 ;  that  he  had  concluded  to 
take  a  mortgage  from  Everitt  for  that  amount,  and  that  if 
Young  could  have  it  ready  early  in  the  morning  he  would 
take  it  right  to  Flemington,  and  that  if  he  got  started  early 
it  would  plague  them  to  get  ahead  of  him. 

Holcomb  had  arranged  with  Matthews  for  the  making  up 
by  the  latter  of  the  requisite  balance,  for  which  Matthews 
was  to  give  his  note.  He  had  also  given  instructions  to 
Young  as  to  taking  this  note  from  Matthews  before  deliver- 
ing the  deed.  Matthews  had  been  at  Everitt's  house  that 
Sunday  afternoon,  and  had  arranged  with  Everitt  to  take 
from  him  the  mortgage  for  $1400.  Eiirly  on  Monday  morn- 
ing Matthews  gave  Young  the  note,  who  then  took  the  deed 
to  Everitt's  house,  and  delivered  it  upon  the  latter's  execu- 
tion of  the  mortgage.  Matthews  took  his  mortgage,  drove 
at  once  to  Flemington,  and  lodged  it  for  record.  The  same 
day,  or  the  next.  Young  handed  over  to  his  principals  the 
other  two  mortgages,  which  w^ere  duly  recorded  on  the  6th. 
As  between  the  two  mortgages  of  the  defendants,  the  priority 
is  agreed  by  their  holders  to  belong  to  that  of  the  commis- 
sioners.     The  only    question   is,   can   Matthews  hold   his 
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priority  to  both,  or  to  either  ?  My  opinion  is  clear  that  he 
cannot,  and  that  his  mortgage  sliould  be  decreed  to  be  subse- 
quent to  each  of  the  others. 

It  is  not  necessary  to  liohl,  in  order  to  this  decree,  that 
the  delivery  of  the  defendants'  mortgages  was  prior  to  the 
delivery  of  the  complainant's.     The  most  favorable  view  for 
the  comj)lainant  in  regard  to  delivery  of  which  the  evidence 
admits,  is  the  view  that  the  three  mortgages  were  delivered, 
in  a  legal  sense,  simultaneously  with  the  delivery  of  the  deed. 
In  respect  to  this.  Young  was  the  agent  of  the  commissioners 
and  of  Ilolcomb,  and  as  to  this  point  delivery  to  him  \nis 
delivery  to  them.     There  will  be  no  difference  of  rule  or 
principle   in  determining   priorities,  whether  this  view  be 
taken  or  the  view  that  the  two  mortgages  were  delivered 
first.     The  disposition  to  be  made  of  the  priorities  in  such  a 
case  as  this  will  not  turn  upon  technical  legal  doctrines,  but 
upon    the   solid   grounds  of  good   faith   and  fair  dealing. 
There  is  nothing  in  the  complainant's  course  in  this  business 
to  make  him  strong  in  a  court  of  tHjuity.     The  statutes  regu- 
lating the  registry  of  deeds  are  statutes  of  notice.     They  are 
to  prevent  frauds  and  wrongful  priorities,  and  not  to  en- 
counige  or  to  shield  them.     The  reason  why  a  subsequent 
encumbrancer,  who  knows  or  ought  to  know  that  a  prior 
encumbrance  exists,  or  a  concurrent  legal   encumbrance  en- 
titled to  be  a  prior  lien,  will  not  be  pcrmittcHl  by  his  act  of 
registry,  to  go  ahead  of  the  otlier  for  want  of  registry,  is  that 
it  would  lie  a  fraud,  an  unfair  transaction  as  between  honest 
men  to  permit  him  to  get  sucli  a  preciKlence.     It  is  the  object 
of  tlie  law  of  registry  to  promote  good  faith,  and  applying 
this  test  of  good  or  bad  faith,  I  have  no  dou))t  as  to  the 
decision  I  have  come  to.     I  am  satisfied  from  the  evidence 
that  the  complainant  perfectly  well  knew,  before  his  mort- 
gage was  drawn,  that  the  other  two  mortgages  were  executed* 
and  only  dependent  for  delivery  on  the  delivery  of  the  deed; 
that  they  were  meant  to  be  and  were  the  basis  to  the  extent 
of  their  amount  on  which  the  title  was  to  pass  and  the  trans- 
action to  stand ;  that  they  were  to  be  part  of  and  essential 
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to  the  completion  of  the  purcha.sc,  for  wliich  completion  he 
was  bound  an  security,  and  which  he  had  no  right  to  circum- 
vent ;  that  standing  in  the  relation  he  did  to  the  commis- 
sioners and  to  Ilolcomb,  with  knowledge  of  their  arrange- 
ments, and  they  without  knowledge  or  suspicion  of  his,  the 
scheme  he  planned  and  executed  to  protect  himself  at  their 
expense,  was  a  fraud  upon  their  rights. 

The  evidence  and  legal  presumptions  in  the  case  abun- 
dantly establish,  in  my  judgment,  the  character  of  the  trans- 
action as  I  have  given  it  above.  The  testimony  of  Israel 
Fisher,  a  brother-in-law  of  the  complainant,  in  regard  to  a 
convei'sation  with  Ilolcomb  a  few  days  after  these  mortgages 
were  given,  is  not  sufficient  to  control  or  affect  the  inherent 
equities  of  the  case.  Ilolcomb  is  dead,  and  cannot  give  his 
version  of  what  was  then  said  ;  but  admitting  that  the  lapse 
of  time  and  the  relationship  of  the  witness  have  in  no  degree 
varied  his  recollection  of  the  precise  detiiils  of  the  talk,  I  see 
nothing  in  his  evidence  to  influence  my  opinion  as  to  the 
decree  that  ought  to  be  made.  The  mortgage  to  the  commis- 
sioners is  the  first  lien,  that  to  Ilolcomb  the  second,  and  that 
to  Matthews  the  third. 

I  advise  as  above. 


BniNKEiuioKF  vs.  Brinkeuhoff. 

1.  A  conveyance  to  a  wife  of  her  husband'."*  property,  made  in 
pursuance  of  a  family  arrangement,  after  consultation,  and  with  the  appro- 
bation of  the  husband's  mother,  will  not  be  set  aside  in  favor  of  a  judgment 
confessed  by  the  son  to  the  mother  more  than  seven  years  after  the  convey- 
ance, for  claims  alleged  to  have  been  in  existence  before  the  conveyance, 
but  which  she  did  not  then  mention,  but  allowed  the  settlement  to  be  con- 
cluded and  acted  on. 

2.  A  court  of  equity  will  not  aid  one  against  another  who  has  been 
misled  by  the  conduct  of  the  former,  to  his  prejudice. 

Vol.  VIII.  2  ii 
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Argued  before  the  Viee-Chaiu'ellor,  on  bill,  answers,  and 
proofs. 

J/r.  T.  N,  Mc  Carter  and  Mr,  L.  Zabriakic,  for  complainaut. 
Mr.  Williamnon,  for  defendants. 

The  Yice-Chancellor. 

The  complainant's  suit  is  against  her  son  and  his  wife,  but 
the  controversy  is  between  the  mother  and  her  daughter-in- 
law,  the  son  co-operating  with  the  mother  in  the  object  of  the 
suit,  which  is  to  set  aside  a  conveyance  of  his  lands,  made 
through  a  third  person,  by  himself  to  his  wife. 

The  complainant,  Jane  Brinkerhoff,  is  the  widow  of  Cor- 
nelius Brinkerhoff,  who,  in  1850,  died  seized  of  considerable 
real  estate  in  the  county  of  Hudson,  which,  in  1857,  was 
partitioned  in  the  Orphans  Court  between  the  two  children 
of  the  intestate,  Cornelius  and  Eleanor,  subject  to  thewidow^s 
dower. 

Cornelius  was  married  in  1857,  and  began  soon  after  to 
sell  portions  of  his  land,  for  which  his  mother  executed  re- 
leases— one  dated  September  1st,  1858,  for  the  consideration 
of  §4333.33;  another,  April  3()th,  1800,  for  $4666.06;  and 
another,  July  6th,  1800,  for  §2000. 

By  deed  of  December  7th,  1863,  Cornelius  c^onveyed  to  his 
father-in-law,  George  C.  Perry,  all  his  remaining  landi?, 
and  on  the  same  day  Perry  and  wife  conveyed  the  same 
lands  to  his  daughter,  Cornelius'  wife.  Two  of  the  lots, 
forming  but  a  small  part  of  the  premises  so  conveyed,  were 
parcels  of  the  land  set  off  to  him  in  the  division  of  his  fathers 
estate ;  the  remainder  aud  larger  part  had  been  bought  by 
himself,  or  taken  in  exchange.  In  the  two  inherited  lots  the 
widow  still  has  her  dower. 

In  January,  1870,  Cornelius  (confessed  judgment  to  his 
mother,  for  §18,826.07,  the  amount  claimed  to  be  due  for 
the  principal  and  interest  of  the  consideration  moneys  in  the 
three  above  mentioned  releases.     Xo  property  was  found  by 
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e  sheriff,  whereon  to  levy  the  execution  issued  on  the  judg- 
3nt,  and  it  is  sought  in  the  present  suit  to  collect  the  same 
t  of  the  lands  conveytnl  to  the  wife.  The  bill  charges  that 
e  deeds  to  Perry  and  his  daughter  were  voluntary,  and 
ihout  any  consideration  being  paid  for  them ;  that  the 
eds  conveyeil  all  the  property  Cornelius  then  owned,  and 
against  the  complainant,  who  was  his  creditor,  are  utterly 
•id.  It  prays  that  the  deeds  may  be  set  aside  as  fraudulent^ 
that  the  lands  mav  be  decreed  to  be  liable  to  be  taken  to 
tisfy  the  judgment  and  costs. 

By  an  order  of  the  court  the  defendants  have  answered 
parately,  the  son  admitting  the  charges  of  the  bill,  the 
LUghter  denying  them  and  setting  up  matters  of  defence, 
he  questions  presented  by  the  pleadings  and  proofs  are : 
irst — Is  the  confessed  judgment  bona  fide  and  valid? 
jeo7id — If  valid,  is  the  complainant  precluded  by  her  con- 
ict  from  enforcing  it  against  the  property  in  dispute  ? 
The  defendants  at  their  marriage  were  young ;  he  Imt  little 
ore  than  twenty-one,  without  any  business  or  trade,  and 
itli  no  income  to  support  him.  lie  went  to  his  wife's 
ther's  to  live,  and  for  the  most  part  led  an  idle  and  dissi- 
itcd  life,  addicted  to  drink,  contracting  debts,  and  running 
trough  his  projKjrty.  His  father-in-law  died  in  1865,  and 
om  the  evidence  appears  to  have  endeavored,  from  his 
lughter's  marriage  to  his  death,  to  benefit  his  son-in-law 
id  prevent  his  property  from  being  squandered.  Eleanor, 
le  sister  of  Cornelius,  was  married  in  1862  to  William 
peer,  in  whose  family  the  complainant  has  since  lived.  The 
>nveyance  to  the  wife  of  the  premises  in  dispute,  appears  to 
ive  been  made  upon  a  family  consultation,  and  as  an  advisa- 
Ic  family  arrangement.  The  defendant,  Sarah,  testifies  that 
le  complainant  knew  all  about  it,  and  was  consulted  in  re- 
ird  to  it.  She  says :  "  My  father  and  Cornelius  consulted 
'ornelius'  mother  about  it.  After  I  received  the  protest  from 
le  bank,  I  went  to  Cornelius'  mother  and  spoke  to  her  about 
lis  note ;  told  her  he  was  in  debt.  While  we  were  standing 
liking  in  the  court  yard,  William  Speer  came  in  the  gate ; 
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he  asked  what  was  the  matter.  I  told  him.  He  said  Cornelius 
was  over  head  and  heels  in  debt ;  he  owed  John  Lamb  a 
bill.  He  says  the  only  way  for  you  to  do,  will  be  to  get  what 
property  is  left  put  into  your  hands.  Cornelius'  mother  re- 
plied, it  is  too  bad  he  never  could  take  care  of  his  pro|)erty; 
I  don't  know  what  he  would  do  without  your  father.  This 
was  in  October,  as  the  deed  was  made  in  December,  1863; 
it  was  the  time  we  received  Mr.  Sisson's  protest." 

This  statement  is  not  denied  by  the  complainant,  or  bv 
Speer ;  both  of  whom  were  present  when  it  was  sworn  to, 
and  one  of  whom  was  examined  as  a  witness. 

After  the  death  of  the  father-in-law.  Perry,  in  1865,  Cor- 
nelius and  wife  lived  with  the  mother  of  the  latter  till  1869, 
when  he  went  with  his  wife  to  Xew  York,  where  she  kept 
house,  to  get  away,  as  she  says,  from  the  liquor  dealers  who 
were  following  him  for  payment  of  their  bills.  The  same 
difficulty  seems  to  have  been  experienced  there,  when  at  the 
close  of  the  vear  he  became  alarmed  bv  the  threats  of  his 
creditors,  and  went  back  to  Jei'sev  Citv  to  the  residence  of 
Speer.  Soon  after,  and  on  the  7th  of  Januar\-,  1870,  the 
confessed  judgment  to  his  mother  was  entered,  for  $18,826.07. 
The  affidavit  was  made  by  Speer,  and  asserts  the  consideration 
of  the  judgment  to  be  the  three  several  sums  mentioned  in  the 
releases,  with  lawful  interest  from  the  times  they  were  dae. 

It  is  difficult  to  believe  that  the  whole  of  this  sum  ^^'as 
unpaid  and  owing  at  the  date  of  the  judgment.  The  com- 
plainant and  her  son  both  testify  positively  that  it  was.  The 
defendant  Sandi  testifies  positiv^ely  that  she  had  several  times 
heard  the  complainant  say  to  her  father  that  her  dower  rights 
had  been  paid  for.  She  testifies  also  that  some  of  the  pur- 
chase moneys  named  in  the  releases  were  paid,  to  her  own 
knowledge,  and  gives  the  particulars  of  the  payments.  But 
the  dei)Ositions  of  the  three  parties  to  the  suit  on  this  subject 
are  none  of  them  as  reliable  and  satisfactory  as  they  might 
be.  Some  of  the  admitted  facts  and  circumstances  of  the 
case  tend  strongly  against  the  complainant.  She  said  nothing 
of  the   allegeil   indebtedness  when   the  conveyance  to  the 
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defendant  was  made.  So  far  as  appears,  she  never  spoke  of 
it  afterwards,  either  to  the  defendant  Sarah  or  lier  father, 
although  she  was  well  aware  that  they  were  paying  off  Cor- 
nelias' debts.  This  silence  on  her  part  for  seven  years  or 
more  before  the  judgment  was  confessed  is  a  strong  circum- 
stance, in  view  of  the  peculiar  condition  of  the  family  rela- 
tions, to  sliow  that  she  did  not  consider  the  indebtedness  as 
existing. 

The  first  release  was  for  $4333.33,  September  1st,  1858. 
If  this  amount  was  unpaid  on  the  24th  of  March,  1859,  it  is 
certainly  a  singular  circumstance  that  the  complainant  on 
that  day  borrowed,  as  it  is  proved  and  admitted  she  did, 
§2000  of  Cornelius,  and  secured  it  by  a  mortgage  to  him, 
which  she  afterwards  paid,  saying  nothing  of  any  moneys  he 
owed.  The  explanation  oflered  of  this  fact  is  not  such  as  to 
remove  the  doubts  which  the  fact  itself  necessarily  gives 
rise  to. 

The  second  release  was  for  $466G.6G,  April  30th,  18G0.  A 
mortgage  of  the  same  date  with  the  release  was  given  by 
Cornelias  and  wife  to  secure  this  amount.  This  mortgage 
wtus  produced  on  the  7th  of  July,  1860,  to  the  clerk  of  the 
county,  receipted  in  full  by  complainant,  and  was  ctuiceled  of 
record.  She  denies  that  she  wits  paid  or  that  she  received 
anything  for  it. 

On  the  previous  day,  July  6th,  1860,  Cornelius  and  wife 
conveyed  to  a  Mr.  Bramhall  c^ertain  lands,  for  which  com- 
plainant  gave  the  third  release,  for  the  consideration  of  ?2000, 
Sarah,  the  defendant,  says  that  this  §2000  Wiis  paid  by  a 
mortgage  for  §4000,  executed  the  same  day  by  herself  and 
husband,  including  with  the  §2000  other  indebtedness  on  the 
previous  mortgage,  viz.,  that  ranceled  on  the  following  day. 
The  mortgage  so  canceled  was  produced  to  the  clerk  by 
Bramhall,  and  the  circumstances  corrolK)rate  Sarah's  account. 

The  §4000  mortgage  was  upon  premises  sold  to  one  Har- 
ney, who  paid  it  off  in  Xovember,  1864.  On  the  18th  of 
that  month  Harney  made  his  check  for  §1075,  payable  to  the 
order  of  complainant,  and  duly  paid  by  the  bank.     On  the 
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next  day  the  mortgage  was  produced  to  the  wiinty  clerk, 
receipted  in  full  by  the  complainant,  and  was  canceled  of 
record. 

It  is  quite  probable  from  the  evidence  that  the  business 
between  Cornelius  and  his  mother  was  done  loosely,  and  that 
she  acknowledged  sometimes  the  receipt  of  moneys  which 
she  does  not  now  remember  to  have  received,  and  which 
perhaps  she  never  did  receive.  But  while  I  am  indisposed 
to  Iwlieve  that  she  willfully  mis-states,  I  cannot  believe  tliat 
during  all  these  transactions  wherein  mortgages  were  given 
and  discharged  in  connection  with  the  very  moneys  now 
sought  to  be  recovered,  nothing  in  fact  was  ever  realized 
by  the  complainant.  It  seems  to  be  positively  proved  tliat 
she  did  receive  the  ?1075  named  in  Harney's  check.  I 
cannot  doubt  that  after  Cornelius  left  his  wife,  in  December, 
18G9,  the  complainant  was  persuaded  to  set  up  this  claim, 
which  she  may  have  been  induced  to  regard  as  legal  and  just, 
but  which,  under  other  circumstances,  she  wouhl  not  have 
asserted. 

But  I  do  not  think  it  necessary  to  say  that  the  judgment 
was  altogether  without  foundation,  collusive  and  fraudulent. 
Admit  that  it  was  good.  AVill  a  court  of  equity,  in  view  of 
the  circumstances  and  facts  of  this  case,  lend  its  aid  toenfom' 
the  judgment  against  the  premises  conveycKl  to  the  wife?  I 
think  not.  The  conveyance  was  made  in  pu issuance  of  a 
iamily  arrangement  or  settlement  after  consultation  with 
coinphiinant,  with  her  approbation,  and  for  r(»asons  altogether 
coninicndable.  The  premises  when  convoyed  were  subject  to 
encumbrances.  Cornelius  was  largely  in  debt.  He  had  U-en 
a  burden  and  expense  to  the  fatlicr-iu-law  Periy,  and  bv  hi-^ 
<lissolute  courses  was  fast  bringing  himself,  his  wife,  and  lii> 
child,  to  a  state  of  destitution.  After  the  convcvana^  wa* 
made,  these  encumbrances  and  debts  were  paid  off  by  Pern' 
and  the  wife.  The  whole  course  of  their  conduct  and  ex- 
ertions was  in  undeniable  ignorance  of  any  claim  on  the  part 
of  the  mother.  It  seems  to  me  in  the  highest  degree  im- 
probable that  the  mother  herself  at  that  time  entertained 
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any  thouglii  that  sucli  a  claim  could  ever  be  alleged.  If  she 
then  believed  she  had  a  good  claim  she  should  have  spokeu 
before  the  settlement  was  concluded  and  acted  on.  Good 
faith  so  required  ;  and  having  been  silent  when  she  ought  to 
have  spoken,  equity  will  not  permit  her  to  speak  now,  to  the 
prejudice  of  one  misled  by  her  silence.  In  the  light  of  this 
familiar  and  equitable  doctrine,  it  seems  to  me  clear  that  the 
complainant  has  no  meritorious  grounds  upon  which  she  can 
stand  in  this  court,  and  that  her  bill  should  be  dismissed, 
with  costs. 

I  shall  advise  accordingly. 


Yrekland  vft.  Blauvelt. 

1.  ^Vhere,  under  a  devise  to  A,  B,  and  (.',  and  if  any  of  them  should  die 
leaving  no  lawful  issue,  then  to  the  survivors,  A  and  B  conveyed  and 
released  the  real  estate  ^5o  devised  to  C,  hy  deed  with  full  covenants,  in- 
cluding a  general  warranty,  C  has  a  good  and  indefea:3ible  title  thereto, 
and  a  contract  for  the  purchase  of  such  real  estate  will  be  enforced. 

2.  In  such  ciuse,  if  C  survived  A  and  B,  and  died  without  lawful  issue, 
the  issue  of  A  or  B,  (should  any  there  be,)  would  not  take  by  virtue  of 
the  devise.  C's  estate  is  <lefeasiblc  onlv  bv  his  death  without  lawful  issue, 
and  in  the  lifetime  of  either  A  or  B.  Ikit  at  that  instant  their  estate 
passes  bv  the  convevance. 

8.  An  instrument  which  legally  creates  an  estoppel  to  a  party  under- 
taking to  convey  real  estate,  having  nothing  in  the  estate  at  the  time  of 
the  conveyance,  but  acquiring  a  title  afterwards  by  descent  or  purcliasc, 

docs  in  fact  pass  an  interest  and  a  title  from  the  moment  such  estate  comes 

o  the  grantor. 

4.  A  court  of  equity  will  not  compel  a  purchaser  to  take  a  doubtful 
title.  If  there  is  such  an  uncertaintv  about  the  title  as  to  atiect  its  market- 
able  value,  even  though  a  court  might  consider  it  good,  still  the  contract 
may  not  be  speciticaliy  enforced.  But  there  must  be  some  debatable 
grounds  on  which  the  doubt  can  be  justified. 

5.  The  clear  and  settled  law  of  the  state  is,  that  whenever,  if  at  all,  the 
title  conferred  bv  the  will  shall  be  determined,  and  the  devisee  before 
that  time  shall  have  conveyed  the  lands,  the  title  conferred  by  the  con- 
veyance will  at  the  same  jwint,  and  at  the  same  instant,  be  continued. 
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Michael  D.  Vrecland,  by  his  will  proved  October,  1830, 
devised  lands  to  each  of  his  three  grandchildren,  Michael, 
Isaac,  and  Margaret  severally.  He  further  devised  as  fol- 
lows : 

"  Item.  I  further  order  and  direct  if  any  of  my  grand- 
chiKlren,  Michael,  Isaac,  or  Margaret,  should  die  leaving  no 
lawful  issue,  then  in  such  case  that  the  survivors  should  have 
that  property  which  I  have  devised  to  the  then  deceased,  in 
equal  ])ortions,  share  and  share  alike." 

Michael  and  Margaret,  by  their  deed  of  liargain  and  sale 
with  full  covenants,  including  a  general  warranty,  and  dated 
July  31st,  1872,  conveyed  and  released  to  Isiiac  the  real 
estate  devised  to  him  by  his  grandfather  as  above. 

Afterwards,  Isaac  duly  agreed  with  the  defendant  Blau- 
velt to  sell  to  him,  and  Blauvelt  agreed  to  buy  a  portion  of 
the  land  so  deviseil  and  so  coiiveved.  The  defendant  declined 
to  complete  the  purchase,  and  the  bill  is  against  him  for 
specific  ])erformance. 

The  defendant  demurs,  on  the  ground  that  the  bill  d(X>^ 
not  show  a  good  and  indefeasible  title. 

The  cause  was  argucnl  before  the  A'^ice-Chancellor. 

-l//\  (r,  Arhcrson,  Jr.y  for  complainant. 

Mr,  L,  Zdbriskie,  for  defendant. 

TiiK  Vice-Chancellor. 

The  complainant  in  this  case  took  under  his  grandfather's 
will  a  fee  simple  estate,  but  it  was  not  an  indefeasible  estate. 
It  would  not  descend  to  his  heirs  or  pa&s  to  his  devisees  or 
assigns,  in  case  he  should  die  without  lawful  issue,  and  in  the 
lifetime  of  either  his  brother  Michael  or  his  sister  Margaret. 
It  would  under  the  will  go  to  them.  This  is  admitted  ;  and 
it  is  also  admitted  that  if  Michael  or  ilargaret  should  die 
before  the  hai)pening  of  Isaac's  death  as  above,  the  survivor 
would  take  the  whole.     In  such  case  the  complainant  insisi^ 
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that  the  deed  of  July  31st,  1872,  would  operate  as  an  estoppel, 
and  would  jmiss  to  Isaac's  assigns  the  title  ac(|uiretl  by 
Michael  and  Margaret,  or  either  of  them,  in  consequence  of 
Isaac's  death  without  issue. 

Tliere  can  1x5  no  doubt,  T  think,  that  this  insistment  is 
correct.  It  seems  to  I>c  expressly  and  conclusively  sustained 
by  tlie  Court  of  Errors  of  this  state,  in  Moore  v.  Hake,  2 
Dutchcr  574.  The  doctrine  there  applied  and  declared  to  Ix» 
a  gt»neral  principle  deducible  from  all  the  authorities  is,  that 
an  instrument  which  legally  creates  an  esto]){>el  to  a  party 
undertaking  to  (H^nvey  rciil  estate,  having  nothing  in  the 
estate  at  the  time  of  the  conveyance,  but  acquiring  a  title 
afterwards  by  descent  or  ])urchase,  does  in  fact  pass  an 
interest  and  a  title  from  the  moment  such  estate  comes  to  the 
grantor.  This  being  so,  it  is  inci^ntrovertible  that  in  the 
event  of  Michael  or  Margaret  being  alive  at  Isaac's  death, 
without  lawful  issue,  the  dwd  alreadv  executed  bv  them 
would  pass  the  title  they  or  either  of  them  should  then 
ac<[uire.  In  the  contingency  so  far  supposed  the  title  offered 
by  the  complainant's  bill  is  good,  and  the  demurrer  is  with- 
out ground  to  stand  on. 

But  it  is  said  that  the  further  ajiitingency  is  to  be  supposed 
of  the  death  of  both  Michael  and  Margaret  lK?fore  the  death 
of  Isaac,  and  that  upon  his  death  without  lawful  issue,  the 
issue  of  Michael  or  Margjiret  would  take  by  virtue  of  the 
devise.  I  think  it  jHTfectly  clear  that  the  issue  of  either 
[Michael  gr  Margaret  wouhl  not  take,  and  that  the  estate  of 
Isaiic  is  defeasible  only  ui)on  the  happening  of  the  ])recise 
events  specified  in  the  will,  viz.  his  death  without  lawful 
issue  and  in  the  lifetime*  of  either  Michael  or  Margaret. 
This  is  what  the  will  says,  and  1  can  see  no  reason  or  prin- 
ciple in  giving  it  any  other  eficct  or  meaning.  This  plain, 
natural,  and  literal  construction  is  expressly  adjudged  to  be 
the  lawful  one,  in  Scddcl  v.  Wilh,  J^penccr  223. 

A  court  of  equity  will  not  compel  a  i)urchaser  to  take  a 
doubtful  title.  If  there  is  such  an  uncertainty  about  the  title 
as  to  affect  its  marketable  value,  even  though  a  c»ourt  might 
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consider  it  good,  still  the  contract  may  not  Ix)  specifically 
euforc»ed.  But  there  must  be  some  debatable  grounds  on 
which  the  doubt  can  be  justified.  These  grounds  do  not 
exist  here.  The  objection  here  is  that  the  title  under  the 
will  is  defeasible.  The  answer  is,  that  the  dcfVasibilitr  \< 
fully  met  and  remedied  by  the  conveyance.  The  complain- 
ant is  now  vested  with  a  good  and  indefeasible  title.  The 
clear  and  settled  law  of  the  state  is,  that  whenever,  if  at  all, 
the  title  conferred  by  the  will  shall  be  detcrniinetl,  the  title 
conferred  by  the  conveyance  will  at  the  same  jwint,  and  at 
the  same  instant,  be  continued.  In  no  wav  can  the  title 
offered  by  the  comi)lainant  be  destroyeil  or  impjiired  bv  the 
defeasible  character  arising  out  of  the  provisions  of  the  will. 
The  other  points  relied  on  by  the  complainant,  as  to  the 
operation  of  the  deed  as  a  release,  I  think  insufficient,  stand- 
ing alone,  to  support  a  decree ;  but  it  is  unnec*essary  to  hold 
them  altogether  without  forw. 

I  shall  advise  a  decree  in  accordance  with  the  above. 


De  IIon(;e  r.s*.  Ei.T.ioTT  and  TiiK  ^FrxuAL  Benefit  Life 

Ix.suiiAXCE  Company. 

1.  An  assignment  executed  bv  the  liusband  and  wife,  of  a  jH>lioy  of  m- 
snranee  on  tlic  life  of  the  husband  in  tavor  of  tlie  wife,  and  given  .tji'''" 
lateral  security  for  tlie  liusband's  indebtedne-ss  then  existing,  is  a  valM 
assignment. 

*2.  Knowledge  by  the  wife  that  her  husband  was  in  great  difficult^ 
arising  out  of  his  indebtedness  and  of  the  ]>en<lency  of  suits  against  hiDU 
it  appearing  that  the  motive  to  the  execution  of  the  assignment  by  h^r 
was  tlie  benelit  to  her  husband  by  the  si'curity  thus  at!*onle«l  to  hi* 
cretlitor.  will  not  invalidate  tlie  assignment  on  the  ground  of  duress. 

.'».  An  assignment  bv  the  husband  and  wife  of  her  reversionarv  choje* 
in  action,  passes  an  interest  therein  yub  inodoy  to  become  etreolual  onkm 
the  ev«*nt  of  the  husband  and  wife  living  long  enough  to  enable  the  a.*- 
signce  to  reduce  the  chose  in  action  into  possession. 

4.  Such  assignment  having  no  eflect  against  the  wife's  right  br  snr- 
'  vivorship  unless  the  chose  inaction  is  reduced  into  ixyssession,  it  will  w 


FEBRUARY  TERM,  1873.  487 

De  Ronge  r.  Elliott. 

void  when  the  fund  cannot  full  into  iwsacfision  during  his  life,  as  where  it 
is  expressly  limited  to  the  wife  in  the  event  of  surviving  him. 

5.  The  reversionary  interest  secured  to  the  wife  by  a  policy  of  insurance 
on  the  life  of  her  husband,  is  her  sole  and  separate  property,  under  the 
fourth  section  of  the  Insurance  Company's  charter,  and  the  act  for  the 
better  securing  the  proi>erty  of  married  women.  And  she  has,  therefore, 
the  i>olicy  being  an  obligation  to  pay  money  to  the  wife  after  her  hus- 
band's death,  the  power  to  assign  it.  Nor  is  it  material  that  her  interest 
is  contingent  on  her  surviving  her  husband.  In  that  case  the  assignee 
would  take  it ;  otherwise,  the  children  living  at  the  husband's  death. 

G.  That  the  fund  created  by  a  policy  of  insurance  on  the  life  of  a  hus- 
band, for  the  benefit  of  the  wife,  was  created  for  the  particular  purpose  of 
providing  for  the  widow  and  family  of  the  insured  at  his  death,  does 
not  invalidate  an  assignment  of  such  policy,  made  to  secure  the  husband's 
indebtedness.  The  general  act  in  respect  to  such  policies  did  not  intend 
to  restrict  them  to  that  particular  jMirpose,  and  expressly  exempts  them 
from  the  claims  of  the  husband's  creditors,  only  when  the  annual  premium 
does  not  exceed  $100. 

7.  By  the  law  of  New  Jersey,  a  life  insurance  policy  was  not  prohibited 
as  a  wager  policy,  or  condemned  by  general  principles  of  expediency  and 
morality.  Hefore  the  statutory  enactments  with  regard  to  such  policies, 
they  were  held  to  be  not  ci^ntracts  to  indemnify  against  loss,  but  to  pay  a 
given  sum  upon  the  happening  of  a  given  event. 


Motion  to  di.ssolvc  injunction.  Argued  before  the  A'iee- 
Cliancellor  on  bill,  answer,  and  agreed  sUitemcnt  of  facts. 

Mt\  T,  Run  yon  ^  for  motion. 
Mr,  J,  Whitchcmf,  contra. 

The  Vice-Ciiaxcellor. 

A  policy  of  insurance  fc^r  ?10,000  on  the  life  of  Ix)uis  De 
Ronge,  was  issued  March  oth,  1851,  to  Josephine  his  wife,  bv 
thc  Mutual  Benefit  Life  Insurance  Company.  The  pre- 
jnium,  payable  on  the  oth  of  March  in  every  year  during 
tlie  continuance  of  the  policy,  was  $2 13.  In  consideration 
of  the  payment  of  these  premiums,  the  company  agreed  to 
l>ay  to  the  said  Josephine  the  sum  of  §10,000  within  ninety 
days  after  notice  and  proof  of  the  death  of  the  said  Ijouis, 
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and  ill  case  the  said  Josephine  sliould  die  before  the  decease 
of  tlie  said  Ijouis,  to  pay  the  amount  of  such  insurance  to 
tlieir  children ;  and  in  case  she  should  die  without  leaving 
issue,  to  pay  the  same  to  his  heirs. 

In  June,  1871,  the  policy  was  assigned  by  the  said  Jose- 
phine and  Louis  to  George  A.  Elliott  as  security  for  the  pav- 
nient  of  a  large  indebtedness  then  existing  and  lately  created 
from  Louis  De  Kongc  to  Elliott.  The  assignment  was  under 
seal,  signed  by  herself  and  husband,  and  was  delivered  viiih 
the  policy  to  the  assignee.  In  the  following  month  of  Xo- 
vember  I^uis  De  Ronge  dieil,  and  the  company,  banng 
l)een  duly  notified  of  such  decejise,  was  about  to  pay  over  to 
the  assignee  tlie  amount  due  on  the  policy,  when  the  com- 
plainant fileil  her  bill,  and  an  injunction  was  issued  restrain- 
ing such  payment.  The  defendant  Elliott  has  answered, and 
the  cause  hits  been  argued  upon  its  general  merits  on  this 
motion  to  dissolve,  there  being  no  further  evidence  on  either 
side  to  elucidate  the  case. 

The  question  made  by  the  pleadings  and  evidence  relates 
solely  to  the  validity  of  the  lUJsignment.  The  complainant 
insists  that  the  assignment  was  illegal  and  invalid,  and  passed 
nothing  to  the  defendant,  for  the  following  rciisons : 

FlrHt.  Jk»cause  the  assignment  was  procured  from  the  com- 
plainant under  circumstiuices  which  amounted  to  duress. 

Tlu;  facts  in  rcg:ird  to  the  exwution  of  the  pa|K?r  are  not 
disputed.  De  Kongc  was  indebted  individually  to  Elliott, as 
was  also  the  firm  to  which  he  belonged.  In  February  pre- 
ceding, suits  had  been  commenced  against  him  and  against 
his  linn,  in  one  of  which  he  had  been  held  to  bail.  These 
suits  were  pending  in  June,  when,  at  her  husband's  request, 
the  C(miplainant  assigned  the  policy.  Her  statement  is  that 
she  was  not  then  aware  that  her  husband  had  Ixjon  arrested; 
she  was  aware  that  he  was  in  great  difficulty,  arising  out  of 
his  indebtedness  to  Elliott.  She  says  he  was  in  great  dis- 
tress of  mind  when  he  desireil  her  to  execute  the  assignment, 
and  that  to  relieve  him  she  did  it.  She  says  that  she  did 
not  read  it,  and  that  it  was  not  read  to  her,  but  she  under- 
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stood  it  to  give  Mr.  Elliott  the  benefit  of  the  policy  as  col- 
lateral security  for  the  indebtedness  from  her  husband.  She 
does  not  deny  that  its  contents  and  effect  were  explained 
to  her,  but  on  the  contrary  it  ai)pears  that  they  were.  She 
went  from  her  residence  in  Milburn,  Xew  Jersey,  to  the  city 
of  Xew  York  with  her  husband,  for  the  purpose  of  executing 
the  paper,  and  understood  what  she  was  doing.  She  alleges 
no  coercion,  and  none  appears.  She  acted  freely,  influenced 
by  a  desire  to  relieve  her  husband  and  promote  liis  interests. 
She  received  nothing  for  the  assignment  in  the  shape  of 
money,  but  looked  solely  to  the  fact  that  her  husband  would 
be  benefited  by  the  security  tlius  afforded  to  his  creditor. 
I  can  discover  nothing  like  duress  in  the  transiiction  thus 
stated,  and  must  regard  this  objection  as  entirely  unsupported 
by  the  proofs. 

As  a  second  reason  why  the  assignment  is  invalid,  it  is 
said  that  the  fund  secured  by  the  policy  was  not  capable  of 
being  transferred  by  a  married  woman,  even  w  ith  the  consent 
of  her  husband,  because  the  fund  itself,  not  being  payable  in 
the  lifetime  of  the  husband,  is  a  reversionary  interest  be- 
longing to  the  wife  which  cannot  lawfully  be  transferred  by 
the  husband  and  wife  so  as  to  bar  her  right  by  survivorship. 

The  effect  of  an  assignment  by  the  husband,  with  the 
wife's  consent,  of  her  reversionary  choses  in  action,  was  held 
in  Homsby  v.  Lee,  2  Madd.  16,  adversely  to  the  doctrine  on 
that  point  which  seems  to  have  been  previously  entertained. 
It  w^as  again  similarly  held  and  established  in  Purdew  v. 
Jackson,  1  Russell  1,  and  the  doctrine  became  settled,  that  in 
the  case  of  reversionary  rights,  the  assignment  passed  an  in- 
terest in  the  chose  in  action  sub  modo,  to  become  effectual 
only  in  the  event  of  the  husband  and  wife  living  long  enough 
to  enable  the  assignee  to  reduce  the  chose  in  action  into  i)OS- 
session. 

As  the  husband's  assignment  has  no  effect  against  the 
wife's  right  by  survivorship  unless  the  chose  in  action  is  re- 
duced into  possession  in  his  life,  it  follows  that  his  assign- 
ment will  be  void  when  the  fund  cannot  fall  into  possession 


490  CASES  IN  CHANCERY. 


De  Ronge  r.  Elliott. 


(luring  his  life,  as  where  it  is  expressly  limited  to  the  wife  in 
the  event  of  her  surviving  hi  in.  Brlghfs  Ihtshand  and 
Wife,  Vol.  Ty  87  ;  Richards  v.  ChaiixberSj  10  T  e^.  580.  ' 

But  the  above  principle  is  inapplicable  to  the  present  case, 
because  the  reversionary  interest  secured  to  her  by  the  jwlicy 
is  her  sole  and  sejiarate  property.  It  is  made  so  by  the 
fourth  section  of  the  act  incorporating  the  company  by 
whom  the  policy  was  issued,  which  act  was  approved  Januan' 
31st,  1845,  and  also  by  the  second  section  of  the  act  for  the 
better  securing  the  property  of  married  women,  approved 
March  25th,  1852.  To  the  separate  estate  of  the  wife  the 
husband  could  not,  before  the  last  named  act,  assert  the  title 
which  l>elonged  to  him  in  respect  to  her  personal  proi)erty  in 
general,  whether  in  possession  or  otherwise,  and  the  wife  had 
the  power  tx)  dispose  of  such  separate  estate  as  if  she  were 
unmarried.  This  ])ower  of  disposition  belonged  to  her  as 
well  in  case  of  her  reversionary  property  as  of  property  re- 
ducible to  possession.  Bright  on  Ilmband  and  Tf7/c,  la/.//, 
pp,  220,  221,  222 ;  2  Story's  Eq,,  §§  1389,  1390,  1393, 1394. 

The  operation  of  the  above  act  of  1852  in  enabling  marrieil 
women  to  dispose  of  their  separate  personal  estate,  though 
not  of  their  real  estate,  is  recognized  in  Naylor  v.  Fidd^  5 
Dutchcr  287.  AVhere  once  a  wife  is  permitted  to  take  pr- 
sonal  ])roperty  to  her  own  use  as  a  feme  sole,  she  must  take  it 
Avith  all  its  privileges  and  incidents,  one  of  which  is  the  jm^ 
disponendi.     5  Dutchcr  288,  and  cases  there  citeil. 

Regarding  this  policy,  therefore,  a.s  an  obligation  to  jwy 
money  to  the  wife  after  her  husband's  death,  although  it  be 
considered  a  reversionary  chose  in  action,  she  has  the  ]>ower 
to  assign  it,  because  she  holds  her  interest  in  it  to  her  sole 
and  separate  use.  Xor  is  it  material  that  her  interest  is  con- 
tingent on  her  surviving  her  husband.  In  that  case  the 
assignee  would  take ;  otherwise  not,  but  the  fund  would  go 
to  the  children,  if  any,  living  at  the  husband's  death. 

But  it  is  said,  thirdly,  that  the  policy  is  not  assignablt*? 
because  the  fund  was  created  for  the  particular  purpose  of 
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providing  for  the  widow  and  family  of  De  Ronge  at  his 
death.  This  objection  is  based  upon  the  notion  that  a  policy 
of  this  description  is  authorized  only  by  the  statute,  and  with- 
out the  statute  would  be  void  ;  that,  being  authorized  with 
exclusive  reference  to  the  widow  and  family,  it  must  be  re- 
stricted to  this  purpose,  and  cannot  be  diverted  from  it.  But 
this  notion  is  a  mistaken  one.  The  legislative  enactments 
on  this  point  are  the  fourth  and  fifth  sections  of  the  com- 
pany's charter,  referred  to  above,  and  "  an  act  in  respect  to 
insurance  for  lives  for  the  benefit  of  married  women,"  ap- 
proved February  19th,  1851.  Nix.  Dig.  {Ath^d.)  548.  The 
latter  statute  is  in  the  same  words  with  the  fourth  and  fifth 
sections  of  the  charter,  and  differs  only  in  extending  its 
oj>eration  to  cases  where  the  annual  premium  does  not  exceed 
§100,  while  in  the  charter  the  limited  amount  is  §300. 

The  statute  is  as  follows :  1.  "  It  shall  be  lawful  for  anv 
married  woman,  by  herself  and  in  her  name,  or  in  the  name 
of  any  third  person,  with  his  assent,  as  her  trustee,  to  cause 
to  be  insured  for  her  sole  use  the  life  of  her  husband,  for  any 
definite  period,  or  for  the  term  of  his  natural  life ;  and  in 
case  of  her  surviving  her  husband,  the  sum  or  net  amount  of 
the  insurance  bec^oming  due  and  payable  by  the  terms  of  the 
insurance,  shall  be  payable  to  her,  to  and  for  her  own 
use,  free  from  the  claims  of  the  representatives  of  her  hus- 
band or  his  creditors ;  but  such  exemption  shall  not  apply 
where  the  amount  of  premium  annually  paid  shall  exceed 
§100.  2.  In  case  of  the  death  of  the  wife  before  the  decease 
of  her  husband,  the  amount  of  the  insurance  may  be  made 
payable  after  the  death  to  her  children,  for  their  use,  and  to 
their  guardian  if  under  age." 

The  object  of  these  enactments  was  not  to  give  validity  to 
a  policy  contract,  which  was  previously  unlawful;  or,  in 
other  words,  to  save  a  policy  to  the  wife  on  the  life  of  her 
husband  from  being  bad,  as  a  wager  policy,  prohibited  by 
the  statute  against  gaming,  or  condemned  by  the  general 
principles  of  expediency  and  morality.  By  the  law  of  New 
Jersey,  a  life  insurance  policy  was  not  so  prohibited  or  con- 
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demned  at  the  time  of  the  above  enactments.     The  law  upon 
this  subject,  as  it  stood  before  these  enactments  were  made, 
is  discussed  and  declared  in  Trenton  Mutual  Life  and  Fin 
Insurance  Company  v.  Johnson,  4  Zab,  576.     The  policy  con- 
tract was  in  that  case  held  to  be,  not  a  contract  to  indemnify 
against  loss,  but  a  contract  to  pay  a  given  sum  upon  the  hap- 
pening of  a  given  event.     AVhether  a  pecuniary  loss  resulted 
or  not  to  the  policy  holder  from  the  happening  of  this  event, 
was  not  material.     There  can  be  no  doubt  that  in  this  state 
a  wife,  iKifore  the  above  enactments  of  1851,  could  hold  a 
policy  on  the  life  of  her  husband,  and  enforce  the  same  at  his 
death,  without  question  as  to  insurable  interest  or  pecuniary 
damage.     The  object  of  the  enactment  simply  was  to  secure 
the  policy  to  her  sole  and  separate  use,  and  to  prevent  the 
fund  from  being  taken  by  his  creditors,  or  those  administe^ 
ing  his  estate.     In  the  present  case  the  premiums  are  ad- 
mitted to  have  been  paid   by  the  husband,  but  they  were 
less  than  §300  each,  and  it  is  not  perceived  how,  as  be- 
tween   the   parties  to  this   suit,  any  point  on   this  subjal 
can  be  raised.     The  state  of  the  law  in  New  Jersey,  as  above 
explained,  divests  of  all  force  or  applicability  to  this  suit,  the 
case  of  Eddie  v.  SUmnxon,  2(3  N,  Y,  9,  on  which  the  com- 
plainant here  relies.     The  decision  of  the  Court  of  Appeals 
in  that  case  was  put  by  the  Chief  Justice,  on  the  ground 
that  by  the  common  law,  if  one  desired  to  insure  the  life  of 
another,  he  could  only  insure  the  interest  which  he  had  in 
such  other  life  ;  and  that  if  he  undertook  to  insure  a  gross 
sum,  and  the  contract  was  not  suscei)tible  of  a  construction 
which  would  limit  the  recovery  to  the  actual  damages  sus- 
tained, the  contract  would  be  void,  under  the  statutes  against 
betting  and  gaming,  and  that  this  principle  of  the  common 
law,  by  ft  statute  of  Xew   York,  was  released  in  respect  to 
insurance  effected  bv  a  married   woman.     The  common  Ia«r 
principle  must  be  admitted,  I  think,  to  have  been  inadver- 
tently mis-statcnl  by  the  learned  judge  in  that  case,  as  clearly 
appears  by  the  opinion  of  Judge  Elmer  in  the  case  of  Trenton 
Life   Insumnce   Company   r.  Johnson,   referred   to  above. 
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Under  the  authority  and  reasonings  of  the  latter  ease,  and  in 
view  of  what  I  eonceive  to  be  the  further  sanction  of  tlie  ease 
of  Landi'um  v.  Knowles,  7   C.  E.  Greai  594,  I  am  clearly  of 
opinion  that  the  third  objection  taken  by  the  complainant  in 
the   present  suit  cannot  be   maintained.      In   Landrum  r. 
Knowles,  the  policy  held  by  the  married  woman  was  for  the 
benefit  of  her  children,  and  after  payment  by  her  of  several 
premiums,  was  assigned  by  her  to  Knowles,  who  continued 
paying  premiums  till  the  husband  died.     The  decree  of  the 
Chancellor,  aflfirmed  on   ai)peal,  gave   to  the   children  the 
reserve  or  accumulated  fund  belonging  to  the  policy  at  the 
time  it  was  assigned,  and  gave  the  balance  secured  by  the 
policy  to  the  assignee.     The  assignability  of  the  policy  was 
assailed  by  the  appellants,  but  supported  by  the  court,  and  to 
some   extent   that  case  is   an  authority   applicable  to  this, 
though  the   payment  of  premiums  by  the   assignee  was  a 
circumstance  there  not  to  be  overlooked,  and  distinguishes  so 
far  that  case  from  this.      But  the   power   of  the  married 
woman  to  assign  and  to  divert  the  fund  from  the  family  of 
the  husband,  was  aflfirmed.     The  assignability  there  recog- 
nized, cannot  be  ascribed  to  the  fact  of  payment  by  the 
assignee  of  premiums  subsequently  due.     The  fund  secured 
by  the  policy  was  decreed,  to  be  divided  between  the  children 
for  whose  benefit  it  was  taken  out  by  the  mother,  and  the 
assignee  to  whom  the  mother  transferred  it,  and  this  division 
proceeded  on   the  ground   that  the  premium  paid   by  the 
mother,  had  vested  an  interest  in  the  children  which  the 
court  would  protect.     To  that  degree  the  assignability  was 
denied^  for  the  reason  that  the  mother  was  pro  tanto  their 
trustee,  and  ought,  as  far  as  j)racticable,  to  be  incapable  of 
disposing  of  their  rights.     But  the  division  recognized  and 
approved  the  assignable  nature  of  the  insurance  contract,  then 
remaining  to  be  performed.     It  gave  to  the  assignee,  not  the 
amount  of  the  moneys  paid    by   him  for  premiums,  with 
interest,  but  the  insurance  fund  which  his   payments   had 
purchased.     Had  the  opinion  of  the  Chancellor,  or  of  the 
appellate  court,  been  adverse  to  the  assignable  nature  of  the 
Voii.  VIII.  2  I 
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policy,  the  equities  of  the  case  would  have  been  met,  and  the 
assignee's  equitable  rights  preserved  by  a  decree  rcfundiDg 
his  advances.  This  would  have  lessened  his  pi-oportion  of 
the  fund,  and  would  support  the  view  contended  for  in  the 
case  now  in  hand.  But  the  decree  actually  made,  is  con- 
sistent only  with  the  view  that  the  mother  could  dispose  of 
the  insurance  contract  itself. 

I  cannot,  therefore,  regard  the  case  of  Eadie  i\  Slimmon  as 
entitled  to  govern  here.  The  contract  in  this  case  was  made 
in  this  state,  and  must  follow  our  laws.  But  it  is  further  to 
be  said,  that  the  adjudications  of  other  states  are  in  conflict 
witli  the  decision  in  Eadie  r.  Slimmon. 

In  Connecticut  Mutual  Life  Insurance  Company  v.  Bur- 
rouglis,  34  Conn,  305,  the  assignee's  right  was  denied  because 
the  married  woman  who  assigned  died  before  her  husband, 
and  under  the  statute  of  that  state  similar  to  ours,  and  under 
a  similar  provision  in  the  policy,  the  fund  was  payable  to 
the  children  in  the  event  of  her  death  prior  to  the  husbandV. 
But  the  principles  of  Eadie  r.  Slimmon  were  not  c»oucurrtd 
in,  and  the  assignability  of  the  policy  was  recognized  rather 
than  dcnie<l,  though  of  course  dependent  for  efll*ct  on  the 
survivorship  of  the  wife. 

In  Knickerbocker  Life  Insurance  Company  v.  TlWfc,  99 
J/a.v.s.  157,  the  wife  who  assigned  dieil  before  her  husband, 
and  the  assignee  did  not  recover.  The  provisions  of  the 
policy  scei)i  to  have  been  the  same  on  this  point  with  the 
provisions  of  the  policy  here,  and  it  was  held  that  if  the 
assignment  of  the  wife  [Kissed  anything,  it  AViis  at  most  lier 
own  interest,  which  ended  with  her  death. 

In  Pomeroy  v.  Manhattan  Life  Insurance  Company,  40  /ff. 
398,  a  married  woman  assigned  §G00  of  her  policy  of  §5000 
to  secure  a  debt  of  her  husband,  and  it  was  held  that  the 
policy  being  her  separate  property,  she  could  pledge  it,  or 
part  of  it,  as  security  for  her  husband's  debt,  and  the  assign- 
ment was  valid  in  equity,  independently  of  the  statute. 

In  Emerick  v.  Coakley,  35  Maryland  R.  188,  decided  in  1872, 
the  ease  of  Eiidie  v,  Slimmon  was  dissented  from,  and  that  ol 
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Pomeroy  v,  Manhattan  Insurance  Company  approved.  The 
issignmeut  by  the  wife  of  a  policy  on  her  husband's  life  for 
ier  sole  and  separate  use,  was  held  valid  in  the  hands  of  tlie 
lusband's  creditors  to  whom  the  assignment  was  made.  The 
brbearauee  of  sueh  creditors,  and  the  giving  time  for  payment 
o  the  husband,  was  held  a  valid  consideration  for  an  assign- 
ncnt  by  the  wife.  The  same  doctrine  is  enforced  in  Charter 
Oak  Life  Insurance  Company  v.  Brant,  47  3Io,  419,  and  in 
Baker  v.  Young,  47  Mo.  453. 

My  opinion  is  that  upon  authority  and  principle,  the  assign- 
nent  in  the  present  case  must  be  sustained.  It  can  make  no 
mportant  difference  in  favor  of  the  complainant  here  that 
he  insurance  is  not  expressed  to  be  payable  to  her  assigns. 
rhe  policy  is  a  writing  obligatory  for  the  payment  of  money, 
md  may  be  assigned  at  law,  as  well  as  in  equity,  without  the 
.vord  assigns. 

I  shall  advise  an  order  that  the  injunction  be  dissolved. 


Blauvelt  vs.  Ackerman  and  others. 

1.  Where  a  trustee  has  kept  liis  accounts  in  a  negligent  way,  or  kept  no 
iccount  wliatevcr  of  his  receipts,  all  presumptions  should  be  strongly 
[gainst  him,  and  obscurities  and  doubts  should  not  operate  to  his  advan- 
age,  but  adversely.  But  the  rule  will  not  be  strictly  applied  when  it  will 
ead  to  conclusions  at  variance  with  the  reasonable  probabilities  of  the 
:ase. 

2.  When,  from  the  whole  case,  the  result  at  which  the  master  arrived  is 
w  consonant  with  the  evidence  as  a  whole,  and  is  as  probably  just  with 
•eference  to  the  fixed  and  known  data  of  the  cjise,  as  any  that  could  have 
)een  reached,  though  the  court  is  unable  to  see  with  what  precise  view  of 
he  evidence  the  master  reached  the  result,  his  report  will  not  be  set 
iside. 

3.  When  the  trustee  has  collected  and  charged  liimself  with  the  rents 
irifiing  from  the  trust  property,  in  a  statement  of  the  account  long  open 
)etween  the  parties  he  will  be  allowed  interest,  to  accrue  from  the  date  of 
he  yearly  receipts. 

4.  Report  corrected  in  respect  of  interest. 
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5.  Under  the  circunistanccH  of  this  case,  and  the  questionable  manner 
in  which  the  trust  has  been  i>erformed,  commissions  disallowed. 

6.  Wliether  the  decretal  orders  in  the  suit  have  not  settled  the  com- 
plainant's right  to  maintain  his  suit — Qucrre. 


Argued  before  tlie  Yice-ChaneeUor,  on  exceptions  to  roas- 
ter's report. 

Mr,  limisoMy  for  exceptant. 

Attorney- General  Gilchristj  for  defendants. 

The  Vice-Ciiaxcellor. 

In  1842,  a  tract  of  woodland  of  five  hundred  and  forty- 
two  acres,  situate  in  James  City  county,  Virginia,  and  called 
the  Russell  tract,  was  sold  at  public  vendue  under  an  order 
of  the  court  of  that  county,  and  purchased  by  one  Henn'  P. 
Banks.  It  was  situated  on  what  is  called  Ware  creek,  run- 
ning into  York  river.  The  tract  had  been  valued  by  ap- 
praisers under  oath,  at  §000.  It  was  bid  in  by  Ranks  for 
§700.  The  purchase  money  was  only  partly  paid,  and, 
according  to  the  terms  of  the  sale,  the  commissioners  retained 
the  deed  till  payment  of  the  balance.  They  did  not  deliver 
the  deed  till  December  29th,  1849.  Between  the  sale  in  1842 
and  the  delivery  of  the  deed,  the  following  occurred : 

Banks  sold  his  interest  in  the  land  to  Peter  Relyea,  Avho 
sold  his  interest  to  James  Blauvelt,  Jr.,  the  complainant  in 
this  suit.  Blauvelt  bought,  in  or  about  1846,  and  gave  in 
payment  certain  real  estate  in  Xew  Jersey,  worth  about 
§3000.  He  soon  after  sold  one-half  his  interest  to  Joseph 
Swift,  for  §1850.  Swift  paid  $100  on  this  purchase,  and 
went  into  possession  with  J^lauvelt,  working  it  as  a  partner. 
The  working  of  it  consisted  solely  in  cutting  off  the  wood, 
and  selling  it,  mostly  in  New  York. 

In  1848,  Blauvelt,  who  was  a  carman  in  New  York,  being 
embarrassed  in  his  affairs,  or  with  a  view  to  be  relieved  of 
some  difficulties  with  his  partner  Swift,  made  an  assignment 
in  New  York  where  he  lived,  to  John  Ackerman,  Jr.,  of 
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Bergen,  New  Jersey.  The  assignment  was  dated  September 
28th,  1848,  and  was  a  special  one  under  the  hiws  of  that 
state.  The  assets  shown  by  the  schedule  exceeded  t lie  debt?^ 
and  the  assignee  was  the  first  of  the  preferred  creditoi's,  his 
claim  being  §91)3.83.  Tlie  assets  consisted  of  (1)  three  credits 
amounting  together  to  §225 ;  (2)  the  luipaid  purchase  money, 
being  §1750,  due  from  Swift  as  above ;  (3)  a  mortgage,  whose 
amount  was  not  stated,  and  which  turned  out  nothing;  and 
(4)  Blauvelt's  half  interest  in  the  Russell  tract. 

In  December,  1848,  Ackerman  went  down  with  Blauvelt 
to  take  possession,  and  was  at  first  opposed  by  Swift,  who 
was  there  with  some  hands,  stock,  and  utensils,  cutting  wood, 
making  charcoal,  and  exercising  ownership.  He  and  Acker- 
man  finally  agreed  upon  a  compromise  settlement,  by  which 
Swift  surrendered  possession  and  what  articles  and  property 
he  had  on  the  j)lacc,  -and  received  a  note  for  §550  together 
with  a  boat  load  of  wood,  as  compensation  for  his  expendi- 
tures and  proj>erty,  and  Ackcrman,  as  assignee,  gave  up  the 
claim  against  him  fi)r  the  §1750.  The  §550  Ackerman  after- 
wards paid. 

After  a  few  weeks,  Ackerman  and  l^lauvelt  returneil  home, 
leaving  the  premises  in  charge  of  one  Jloses  Springer,  a  friend 
of  Blauvelt,  who  went  down  with  them  for  that  purpose. 
Springer  staid  three  or  four  months,  acting  under  the  as- 
signee, and  when  he  left,  one  Daniel  Kobbins,  neighboring 
land  owner,  took  charge  and  kept  it  till  the  fall  of  1849. 

On  the  16th  of  June,  1849,  Ackerman,  as  assignee,  sold 
the  interest  of  Blauvelt  in  the  Virginia  property  at  public 
auction,  at  Archdeacon's  hotel,  in  l^iterson,  New  Jersey. 
Archdeacon  bid  it  in  by  previous  arrangement,  for  the  sum 
of  S1650,  and  immediately  sold  his  right  to  Ackerman 
for  §25. 

In  Dv^ccmber,  1849,  the  commissioners  who  had  sold  to 
Banks  delivered  their  deed  for  the  premises  to  Ackerman. 
In  the  s:mie  month,  Ackerman  agreed  with  Philip  Schuyler, 
of  New  York,  to  sell  the  Virginia  property  to  Schuyler, 
together  with  the  stock  and  utensils  thereon,  for  the  price  of 


498  CASES  IN  CHANCERY. 


Blauvelt  r.  Ackerman. 


$3200,  which  was  to  be  paid  by  Schuyler  and  wife  conveying 
to  Ackerman  certain  real  estjitc  in  Tenth  avenue,  Xew  York, 
valued  at  $4000,  but  encumbered  with  mortgages  for  about 
§1700,  which  Ackerman  was  to  discharge  as  part  of  the 
j)urchase  money.  Schuyler  was  to  pay  the  difference  iK'tween 
the  $3200  and  the  value  of  his  Tenth  avenue  property,  after 
allowing  for  the  mortgage  encumbrances.  Schuyler  did  uot 
get  a  deed  for  the  Virginia  j)roperty,  but  went  immediately 
there,  took  possession,  and  held  it  till  the  summer  or  fall  of 
1853.  He  became  unable  to  carry  out  his  plans,  and  about 
that  time  returned  to  New  York  and  gave  up  the  Virginia 
property  to  Ackerman,  without  receiving  anything  for  it  from 
Ackerman,  who  continued  the  owner  of  the  Tenth  avenue 
pro[)erty  as  before. 

In  October,  1855,  Ackerman  died.  In  May,  1866,  hk 
four  sons  and  the  devisees  of  his  real  estate  sold  the  Virginia 
proi>erty  to  Albert  J.  Whittaker,  of  Trenton,  New  Jersey, 
for  S2100. 

The  Tenth  avenue  jm)j>crty  consisted  of  two  houses  and 
lots,  one  of  which  was  leasehold.  The  leasehold  lot  was  solJ 
by  Ackerman  in  his  lifetime,  and  §532.85,  part  of  the  price, 
was  recovered  by  him.  The  remainder  of  the  price,  ?o02, 
was  retXMved  bv  his  sons  and  executors  after  his  deiith.  The 
other  lot  and  house  in  Tenth  avenue  was  sold  bv  Ackerman's 
son,  to  whom  it  had  been  set  off  after  his  death,  for  ?40(X>. 
It  was  sold  November,  1859.  Ackennan  in  his  lifetime  had 
paid  off  the  encumbrances  on  these  houses  and  lots. 

Ackerman  made  no  settlement  in  court  of  his  accounts  a? 
assignee,  and  left  but  scanty  and  imi)erfect  rc»cords  of  his 
transactions. 

On  the  26th  of  January,  1858,  Blauvelt  filed  his  bill 
against  Ackerman's  four  suns  and  their  wives,  against  hi? 
daughter  and  widow,  and  an  infant  granddaughter,  and 
against  AVhittaker,  to  whom  the  four  sons  and  their  wives 
had  conveyed  the  Virginia  property.  The  bill  prayed  an 
account  against  Ackerman's  rei)rescntiitives,  legatees,  and 
devisees,  and  sought  to  set  aside  the  sale  to  Whittaker. 
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Answers  and  a  replication  being  filed,  voluminous  testi- 
mony was  taken  and  exhibits  offered,  when  by  a  decretal 
onler,  filed  July  28th,  1864,  it  was  referred  to  A.  S.  Jackson, 
Esc[.,  master,  to  take  and  state  an  account  according  to  the 
directions  of  said  order.  Testimony  was  again  taken  to  a 
considerable  amount  before  the  master,  whose  report  thereon 
was  filed  June  16th,  1868. 

The  master  reported  that  the  sale  on  the  l(3th  of  June, 
1849,  at  Paterson,  to  Archdeacon,  and  the  sale  thereafter  to 
Ackerman,  extingui^>hed  the  trust,  and  that  in  his  opinion, 
upon  the  evidence  generally,  the  bill  should  be  dismissed  for 
want  of  equity. 

Exceptions  were  filed  l)y  the  complainant  to  this  report, 
and  the  cause  was  argued  before  the  Hon.  Joseph  F.  lian- 
dolph,  sitting  for  the  Chancellor.  Upon  his  opinion,  reported 
in  5  0.  E»  Green  141,  an  order  was  made  August  10th,  1869, 
that  the  master's  report  be  set  aside,  and  that  it  l^e  referred 
to  Bennington  F.  Randolph,  Esq.,  master,  to  take  and  report 
the  accounts  directed  by  the  dwretal  order  of  Julv  28th, 
1864,  and  that  the  master  be  governed  in  so  doing  by  the 
views  expressed  in  the  above  mentioned  opinion. 

The  report  of  the  master,  in  pursuance  of  the  last  men- 
tional  order  of  reference,  was  filed  October  18th,  1871,  and 
the  amount  therein  reported  to  be  due  on  the  1st  day  of 
August,  1871,  is  §3637.59. 

To  this  report  the  complainant  excepted,  claiming  that  the 
amount  due  is  largely  in  excess  of  the  amount  allowed.  By 
agreement  of  counsel  the  cause,  its  thus  situated,  is  brought  to 
final  hearing. 

Two  questions  are  raised  :  First,  Can  the  suit  be  main- 
tained?    Second,  If  it  can  be,  what  is  the  true  amount  due? 

On  behalf  of  the  defendants,  the  main  insistment  has  been 
that  the  bill  should  Ik?  dismissed,  for  the  reasons  that  the 
trust  created  in  Ackerman,  as  assignee,  was  extinguishal  by 
the  P.aterson  sale ;  that  the  conduct  of  Blauvelt  in  connec- 
tion with  that  sale,  and  his  recognition  of  its  validity  in  the 
following  year,  entitle  it  to  have  that  effect ;  that  his  silence 
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and  delay  in  asserting  his  claim  discredit  its  baiia fides;  tliat 
liis  business   relations  with  Ackerman,  after   the  Virginia 
property  was  sold  to  Schuyler,  are   inconsistent   with  the 
existence  of  a  large  debt  from  Ackerman,  from  whom  Blau- 
velt, after  the  sale,  borrowed  money  on  the  security  of  a 
chattel  mortgage ;  that  the  small  pecuniary  means  possessed 
by  Blauvelt  at  the  time  of  the  assignment,  as  shown  by  the 
schedule  taken  in  connection  with  the  indebtedness  M'hich 
Ackerman,  as  assignee,  afterwards  settled  or  paid,  render  it 
highly    improbable   and    incredible   that  any    coasiderable 
balance  could  have  remained  iniaccounted  for,  or  could  have 
existeil ;  that  the  known  value  of  the  Virginia  proj)crty,  at 
the  time  of  the  assignment  and  afterwards,  and  its  known 
productiveness,  as   shown   by   lilauvelt's   experience   before 
Ackerman  took  it  and  by  tlie  experience  of  Schuyler  and 
Whittuker    afterwards,   are    proofs   that   Ackerman    never 
realized  results  approaching  to  those  which,  after  his  death 
and  ten  years  after  the  assignment,  Blauvelt  claimeil  bv  his 
bill ;    that   some    settlement   or   understandinij   mast  have 
existed    between   them,  which    doos   not   now   appear,  and 
which,  if  Ackerman  were  living,  would  ai)pear  and  rebut 
the  equities  of  the  suit. 

Gnintint^,  for  the  sake  of  directly  meeiin<;  these  sajrirft?- 
tiuus,  that  the  complainant's  general  right  to  maintain  hi? 
suit  was  not  settled  bv  the  decretal  orders  heretofore  made,  I 
am  satisfied,  upon  looking  into  the  evidence  and  carefully 
coUer'ting  the  facts  of  the  case,  that  tlie  complainant  is  en- 
titled to  a  decree,  and  that  tlie  question  now  presente^I  for 
solution  is  a  ([uestion  of  amount.  It  is  impossible,  I  think, 
to  consider  the  testimony  of  Blauvelt  himself,  and  the  gen- 
eral course  of  his  conduct  with  Ackerman,  without  feeling 
the  force  of  tlie  above  suggestions  on  behalf  of  the  defend- 
ants, and  I  am  disposed  to  believe  that  if  Ackerman  were 
living,  or  if  Blauvelt's  memory  were  more  tenacious  andeor- 
rect  tlian  it  evidently  is,  important  facts  would  be  disclotod 
to  exhibit  the  general  course  of  the  assignee's  transactions  in 
a  more  Hivorable  light  for  himself  than  that  in  which  they 
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now  appear.  But  upon  the  whole  case  as  it  stands,  a  liability 
attaches  to  Ackerman's  estate  which,  if  somewhat  indetermi- 
nate as  to  extent,  must  be  attributed  to  his  own  loose  and 
negligent  manner  of  business.  He  assumeil  the  trust  at 
Blauvelt's  request,  but  he  was  none  the  less  bound  to  execute 
it  with  fidelity  and  account  for  the  results  with  accuracv. 
He  appears  to  have  kept  no  account  of  his  receipts,  but  only 
of  his  charges.  These  accouuts  are  evidently  imperfect,  and 
trannot  be  relied  on  to  exhibit  the  whole  even  of  one  side. 
The  sale  at  Paterson  must  certainly  be  regarded  as  illegal, 
and  in  no  wise  affecting  his  liability  as  trustee.  I  concur 
entirely  in  the  views  expressed  on  this  point  and  on  others, 
in  the  opinion  of  Judge  Ilandolph.  Nothing  definite  and 
satisfactory  anywhere  api)ears,  to  show  that  the  trust  was  at 
any  time  extinguished.  Tliis  being  so,  it  must  be  followed 
into  all  the  changes  of  property,  and  the  difficulties  and  ob- 
scuritv  now  attachinj;  to  the  settlement  of  details  must  not 
prevent  the  trust  from  being  enforced.  The  best  that  the 
case  admits  of  must  be  done,  and  the  amount  due  ascertained 
with  the  closest  practicable  ai)proximation  to  correctness. 

The  report  of  the  niiister  is  a  clear,  careful,  and  systematic 
one.  It  covers  the  period  from  the  summer  of  1848  to  the 
fall  of  1859,  when  tlie  last  of  the  trust  property  was  sold. 
The  amount  found  to  be  due  is,  from  the  necessity  of  the 
case  and  the  nature  of  tlie  evidence,  an  approximation,  and 
not  an  exact  asc»ertainment.  In  stating  the  proceeds  of  the 
sales  of  real  estate  that  came  to  Ackerman's  hands,  the  rents 
received,  charges  paid,  and  encumbrances  discharged,  the  de- 
tails are  undisputed  and  satisfactory.  But  in  respect  to 
what  }>ersonal  property,  such  as  oxen,  wood,  charcoal,  lH>ats, 
store  goods,  vessel  frames,  etc.,  was  on  the  place  when  Ack- 
erman  took  possession  in  December,  1848,  and  how  far  the 
proceeds  of  these  articles,  or  any  of  them,  ciune  to  his  hands 
during  the  year  1849,  and  before  January,  1850,  when  S<Jiuy- 
Icr  purchased  and  entered  upon  the  premises,  the  character 
of  the  evidence  is  such  that  exactness,  or  anything  like  it,  is 
unattainable.     So  also  in  regard  to  what  Ackerman  realize<l, 
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or  is  fairly  to  be  cliargcd  with  for  the  proceeds  of  the  place 
during  the  year  1849.     Any  result  arrived  at  in  respect  to 
these  matters  must  be  little  less  than  conjec»tural.     Out  of 
any  given  number  of  accountants  undertaking  to  adjust  a 
balance  or  settle  the  particulars  on  either  side  of  this  period 
of  the  assignee's  transactions,  I  take  it  to  be  certain  that  no 
two  of  them  would  deduce  from  the  materials  as  thevare 
furnished  in  this  case  similar  results  ;  and  the  differences  be- 
tween their  results  would   probably  be   large.     It  is  with 
respect  to  these  matters  that  six  out  of  the  complainant  s  ten 
exceptions  are  taken.     I  have  given  much  time  and  attention 
to  an  examination  of  these  exceptions,  and  while  I  am  unable 
to  sec  with  what  precise  view  of  the  evidence  the  master 
arrived  at  the  figures  in  his  report  in  regard  to  the  matter? 
included  in  the  first  six  of  the  exceptions,  I  am  unable  to  see 
how  any  different  figures  can  be  inferred  at  all  more  conso- 
nant with  the  evidence  as  a  whole,  or  more  probably  just 
with  reference  to  the  fixed  and  known  data  of  the  case. 

AVhere  a  trustee  has  kept  his  accounts  in  a  negligent  \m, 
or  kept  no  account  whatever  of  his  receipts,  all  presumptions 
should  be  strongly  against  him,  and  obscurities  and  doubts 
should  not  oj)erate  to  his  advantage,  but  adversely.  No 
doubt  this  is  true,  but  I  am  unwilling,  after  looking  through 
the  whole  of  the  evidence,  and  having  rcgjird  to  the  larp) 
and  evidently  extravagant  estimates  of  some  of  the  complain- 
ant's witnesses,  and  the  actual  experiences  before  referred  to 
of  the  owners  or  oc('Uj>ants  of  the  Virginia  property  before 
and  after  the  vcar  1849,  when  Ackerman  held  it,  to  sav  that 
the  master  could  have  arrivcnl  at  any  more  equitable  amount 
than  that  he  has  reached.  The  association  Ijetween  Aeker- 
man  and  Blauvclt  was  such,  and  Blauvelt's  connection  with 
the  transactions  so  free  and  unrestrictcKl,  and  his  acquiescence 
in  Ackerman's  management  so  general,  that  I  find  no  suffi- 
cient ground  for  the  Ix^licf  that  Ackerman  intcndtnl  to  de- 
fraud. Blauvclt  could  not  then  have  Mieved  so  himself. 
A  severe  rule,  such  as  might  in  many  cases  be  adraWbIc 
and  equitable  where  no  regular  aud  reliable  account  could  be 
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produced,  if  applied  in  this  case  so  as  to  accept  the  highest 
guesses  or  estimates  of  witnesses  after  so  many  years,  would 
lead  to  conclusions  at  variance  with  the  reasonable  prol)abil- 
itics  of  the  case,  and  would  show  the  year  of  Ackerman's 
occupancy  to  have  been  a  year  of  productiveness  many  times 
greater  than  any  since  or  before.  Upon  the  best  judgment 
I  can  form  from  the  whole  of  the  evidence,  I  am  unwilling 
to  say  that  the  master's  report  in  these  respects  is  unwar- 
ranted by  the  proofs,  and  am  therefore  of  opinion  that  the 
first  six  of  the  exceptions  should  be  disallowed. 

As  to  the  remaining  three  of  the  exceptions,  that  is  to  say, 
the  seventh,  eighth,  and  ninth,  my  opinion  is  different. 
These  relate  to  matters  susceptible  of  more  exact  calculations 
and  more  definite  judgment.  The  seventh  and  eighth  relate 
to  the  allowance  of  interest.  The  master  has  allowed  none 
on  the  rents  arising  from  the  trust  property  and  collected  by 
Ackerman  or  his  estate,  from  the  vear  1850  to  1856  inclu- 
sive.  For  each  of  these  years  rents  were  regularly  collected. 
They  are  charged  by  the  master,  and  arc  accurately  known. 
Interest  is  charged  on  them,  or  they  are  incorporated  into 
the  balance  on  which  interest  is  computed  from  January  1st, 
1857.  I  see  no  reason  why,  as  the  defendant  or  his  estate 
received  these  amounts,  interest  should  not  begin  to  accrue 
from  the  dates  of  the  yearly  receipts.  It  would  seem  as  mat- 
ter of  right  to  Ikj  due  the  complainant.  I  have  computed  it 
at  six  per  cent,  for  each  of  the  first  six  years,  and  find  the 
total  for  the  six  years  to  be  §124.05.  This  sum  should  have 
been  deducted  from  tlie  ?311.54  balance  against  the  com- 
plainant on  the  1st  of  Januarj',  1857.  It  would  then  have 
carried  interest  from  that  date  to  August  1st,  1871,  the  date 
of  the  master's  report.  This  additional  interest  would,  at 
the  same  rate,  l)e  $108.50.  To  corrcKit  the  report  upon  this 
exception,  the  sum  of  $226.50  should  be  added  to  the  amount 
due  August  1st,  1871. 

The  eighth  exception  claims  interest  on  §2037  from  May 
20th,  1856,  to  January  1st,  1857.  This  sum  was  the  net 
price  for  which  the  Virginia  property  was  sold  to  Whittaker, 
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and  it  was  received  by  Ackcrnian's  estate,  May  20th,  1856. 
No  intei;pst  is  allowed  by  the  master  to  January  1st,  1857. 
This  omission,  I  think,  should  be  corrected.  The  amount  of 
the  interest  at  six  per  cent.,  is  ?7o.33,  which,  if  credited  to 
complainant,  in  the  balance  of  January  1st,  1857,  would  ha\'e 
increased  the  balance  due,  August  1st,  1871,  by  the  sum  of 
$141.09.  To  correct  the  re{)ort  upon  this  exception,  the  lat- 
ter sum  should  be  added  at  the  last  named  date. 

The  ninth  and  last  exception  relates  to  commissions.  The 
sum  of  $173.50  is  allowed  by  the  master  in  favor  of  the  de- 
fendants and  is  introduced  in  the  account  as  of  November 
1st,  1859.  I  am  of  opinion  that  no  commissions  in  this  ca>e 
ought  to  be  allowed.  The  assignee's  charges  for  his  services 
and  time  are  allowed  as  such  by  the  master,  and  together 
with  the  questionable  manner  in  which  the  trust  hjis  been 
generally  performed,  should  exclude  the  further  allowance  of 
commissions  under  the  statute  on  the  amount  of  the  receipts. 
The  interest  on  this  sum  of  3173.50,  from  NovemlxT  1st, 
1859,  to  August  1st,  1871,  at  six  per  cent.,  is  $122.31,  which, 
together  witli  the  principal,  should  be  added  to  the  balance 
due,  as  shown  by  the  report,  at  the  last  named  date. 

The  total  sum  to  be  added  to  the  amount  found  to  be  Jue 
by  the  master,  is  consequently  the  sum  of  SG69.45.  By  ad- 
ding this  sum,  the  amount  due  from  the  estate  of  John  Ack- 
erman, Jr.,  deceased,  to  the  complainant,  on  the  1st  of  Au- 
gust, 1871,  will  be  §4307.04,  for  which,  with  interest  from 
the  date  of  the  report,  the  complainant  is  entitled  to  a  tle- 
cree. 

This  amount  diifers  considerablv  from  some  of  the  several 
results  I  have  been  disposed  to  adopt  in  looking  at  tbe  case 
from  dilferent  standpoints,  and  with  reference  to  different  as- 
pects of  the  evidence.  But  upon  the  whole,  my  conclusion 
now  reached  is  more  satisfactorv  than  anv  other  I  have  con- 
sidered,  and  I  think,  more  nearly  adjusted  to  all  the  known 
and  all  the  probable  equities  in  the  case.  The  extravagant 
claims  set  up  in  the  bill  and  attempted  to  be  sustained  bvthe 
complainant  himself,  have  not  impressed  me  with  the  convic- 
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tion  that  his  recollections  and  statements,  or  those  of  the  wit- 
nesses he  has  produced,  can  l>e  accepted  with  confidence 
against  Ackerman,  who  is  dead.  Nor,  on  the  otlier  hand, 
can  I  see  reason  to  justify  the  conclusion  that  the  accounts 
were  settled  in  Ackerman's  life.  I  think  they  were  not. 
The  parties,  by  their  own  acts  and  management,  have  covered 
the  case  with  obscurity  and  difficulties,  and  if  exact  justice 
cannot  now  be  done,  it  is  due  to  themselves ^t hat  it  is  so. 


PREROGATIVE  COURT. 


FEBRUARY  TERM,  1872. 


In  the  matter  of  the  Probate  of  the  last  will  of  William 

G.  Alpaucjii,  deceased. 

Where  it  does  not  appear  whether  the  testator  did  or  did  not  sign  tlie 
will  or  acknowledge  the  signature  to  be  his  in  the  presence  of  the  witnesses, 
bnt  the  testator,  after  his  name  was  signed  to  the  will,  declared  it  to  be  his 
will  and  asked  them  to  sign  it  as  witnessas,  and  the  attestation  clause  is 
in  the  handwriting  of  the  testator  and  declares  that  it  was  signed  in  the 
presence  of  witnesses,  the  certificate  must  be  taken  as  true,  and  as  proof  of 
signing  in  their  presence. 

On  appeal  from  decree  of  the  Orphans  Court  of  Hunter- 
don county. 

Mr.  Bird  and  Mr.  G.  A.  Allcriy  for  appellant. 
Mr.  Van  Fleety  for  respondents. 

The  Ordinary. 

The  objection  to  the  will  in  this  aise  being  admitted  to 
prolmte  is,  that  it  does  not  appear  by  proof  that  the  testator 
signed  it  in  the  presence  of  the  witnesses,  or  that  he  ac- 
knowledged the  signature  to  be  his  in  their  presence.     This 
is  required   by  the  statute,  Xlx.  Dig.  1032,  §  24,  and   no 
other   evidence  can   be  allowed   to   supply  the   defect.     If 
twenty  witnesses  saw  him  sign  or  heard  him  acknowledge  the 
signature,  it  will  not  supply  the  requirement  of  signing  or 
acknowledgment,  in  the  presence  of  the  persons  whom  he  se- 
lected as  the  legal  witnesses  of  this  solemn  act.     In  this  case 
the  testator  drew  the  whole  will,  including  the  attestation 
clause,  which  declares  that  it  was  signed  in  the  presence  of  the 
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witnesses.  The  witnesses  testify  that  after  Mr.  Al|)augh*s 
name  was  signed  to  the  will  he  took  it  in  his  hand^  dwlared 
it  to  be  his  last  will,  and  asked  them  to  sign  it  as  witne<?es. 
Neither  of  them  testifies  that  he  saw  Alpaugh  sign  it,  or  that 
he  aeknowledged  the  signatm'e  to  be  his.  Neither  of  them 
says  that  Alpaugh  did  not  sign  it  in  their  presence.  Thev 
were  not  asked  directly  whether  they  saw  him  sign.  Each 
states  such  facts  as  he  remembers,  and  says  further  that  he 
does  not  recollect  all  that  was  done  or  said. 

In  such  case,  as  in  the  case  of  the  death  of  the  witnesses,  the 
attestation  clause  must  be  taken  as  true,  and  as  proof  of  sign- 
ing in  their  presence.  Most  especially  in  this  case,  where 
the  attestation  clause  is  in  the  handwriting  of  the  testator, 
and  shows  that  he  knew  the  requirements  of  the  law,  the 
presumption  will  be  thilt  he  saw  to  it  that  they  were  com- 
plied with.  If  the  attesting  witnesses  had  testified  that  thev 
did  not  recollect  whether  the  will  was  signed  in  their  pres- 
ence, the  effect  would  be  the  same.  If  they  had  testified  fo^ 
itively  that  the  will  was  not  signed  in  their  presence,  but  wtas 
signed  before  they  came,  their  evidence  would  not  be  over- 
come by  the  certificate  in  the  attestation  clause,  but  might  be 
by  convincing  proof  that  it  Wiis  actually  signed  in  their  pi^- 
ence. 

In  this  case  the  want  of  recollection,  or  the  want  of  proof, 
is  remedied  l)y  the  presumption  arising  from  the  attestation 
clause,  and  is  sufficient  to  warrant  the  determination  of  the 
Orphans  Court  in  admitting  the  will  to  probate,  as  signed  i»y 
the  testator  in  the  presence  of  the  attesting  witnesses. 

The  decree  must  be  affirmed. 


Cj^SES    j^DJXJDaEID 


IN  THE 


COURT  OF  ERRORS  AM  APPEALS 


OF  THE  STATE  OF  NEW  JERSEY, 


OiN  APPEAL  FROM  THE  COURT  OF  CHANCERY. 


MARCH  TERM,  1872. 


LozEAR,  appellant,  and  Shields,  respondent. 

1.  In  cases  of  alleged  want  of  mental  capacity,  the  test  is  whether  tlie 
iwirty  had  the  ability  to  comprehend,  in  a  reasonable  manner,  the  nature 
of  the  aiTair  in  which  he  participated. 

2.  On  a  bill  to  redeem,  the  general  rule  is  that  the  mortgagor  must 
bear  the  costs  ;  but  the  mortgagee,  by  his  misconduct,  may  forfeit  his  im- 
munity, and  be  condemned  to  pay  them. 

Whether  an  appeal  will  lie  from  a  decree  on  the  point  of  costs. — Qmcre. 


This  was  a  bill  to  redeem.     The  proi)erty  mortgaged  had 

been  owned  by  the  mortgagee,  and  had  been  conveyed  by 

him  to  the  mortgagor,  and  the  mortgage  ih  question  had 

been  given  by  the  latter  to  secure  a  part  of  the  purchase 

money.     Some  time  after  the  mortgage  had  fallen  due,  the 

mortgagor  tendered  the  amount  of  the  principal  and  interest 

to  the  mortgagee,  who  refused  to  receive  it.     The  bill  to 

redeem  grew  out  of  this  refusal. 

Vol,.  VIII.  2  K 
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The  mortgagee  filed  an  answer,  and  exhibited  a  cross-bill, 
setting  up  that  at  the  time  of  the  conveyance  of  the  premises, 
he  was  so  far  deprived  of  his  reason  that  he  was  disabled 
from  acting  rationally  and  making  sale  of  his  land. 

The  case  came  on  for  final  hearing  in  the  Court  of  Chan- 
cery on  the  bill,  answer,  cross-bill,  and  proofs. 

The  appeal  is  from  a  decree  of  the  Court  of  Chanccrr, 
made  in  accordance  with  the  opinion  of  the  Vice-Chancel  lor, 
reported  in  7  C  E.  Green  448. 

Mr.  Shipman,  for  appellant. 
Mr.  Vanatta^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  Vice-Chancel  lor,  who  heard  this  cjise,  decided  against 
the  defendant  below,  who  is  the  appellant  in  this  court. 

The  defence  stood  upon  the  ground  that  the  transaetiony 
embracing  the  sale  of  the  property  and  the  taking  of  the 
mortgage,  was  invalid,  in  consetpience  of  the  want  of  mental 
cai>acity  in  the  appellant.  Upon  the  opening  of  the  matter 
here,  this  court  considereil  the  questions  involve<l  so  clear  of 
doubt  that  the  counsel  of  the  nspondent  was  not  called  upon 
for  a  reply. 

On  the  j)oint  of  intellectual  incompetency,  which  was  the 
only  one  involving  the  merits,  the  proofs  were  conspicuously 
feeble.  Taken  at  the  strongest,  they  merely  showed  an  ex- 
citement of  mind,  toucihing  religion,  which  tended  towards 
monomania.  Even  if  aberration  of  mind  existed,  it  was  eon- 
fined  to  this  sphere  of  mental  action.  There  was  no  attempt 
to  show  anything  beyond  this.  The  defence,  therefore,  was 
built  upon  a  fiUse  foundation,  viz.  on  the  supposition  that  it 
any  phase  of  insanity  was  apparent,  the  tninsaction  in  ques- 
tion was  invalidateil.  But  this  was  an  entire  mistake.  Sueh 
a  circumstance  would  indeed  quicken  the  ordinary  vigilance 
of  a  court  of  justice  into  a  watchful  jealousy,  but  standing 
alone,  it  would  not  be  sufficient;  of  necessity,  to  set  aside  a 
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.sale  of  real  property,  or  any  other  act.  Mania  does  not,  j)e/*^ 
8€y  vitiate  any  transaction,  for  the  question  is  whether  such 
transaction  has  been  affected  by  it.  Where  a  pure  defence  of 
mental  incapacity  is  interj)osed,  I  think  the  true  test,  in  this 
class  of  cases  is,  whether  the  party  had  the  ability  to  com- 
prehend, in  a  reasonable  manner,  the  nature  of  the  affair  in 
which  he  participated.  This  is  the  rule  in  the  absence  of 
fraud,  for  fraud,  when  present,  introduces  other  principles  of 
decision.  In  the  present  instance  there  is  no  pretence  of 
any  imposition.  It  is  abundantly  shown  that  the  price  paid 
for  the  property  was  a  fair  one,  and  it  is  equally  clear  that 
the  appellant  perfectly  understood  the  character,  legal  con- 
ditions, and  effe<jt  of  the  act  of  which  he  now  complains. 
Under  these  circumstances,  the  proof  of  a  morbid  turn  of 
mind,  on  a  subject  entirely  disconnected  with  the  sale  of  his 
property,  was  absolutely  irrelevant.  The  conclusion  of  the 
Vice-Chanccllor  was  the  necessarv  result  from  the  facts  in 
evidence. 

The  decision  in  the  court  below  was  also  right  with  re- 
spec»t  to  the  question  of  costs.  The  appellant  complains  that 
he  has  been  burthcncd  with  the  costs  of  the  mortgagee  on  a 
bill  to  redeem.  There  can  be  no  doubt  that  the  usual  prac- 
tice in  a  court  of  equity  is  to  refuse,  in  ordinar}'  cases,  costs 
to  the  complainant  in  suits  of  this  description.  The  pro- 
ceetling,  in  its  simj)lcst  form,  is  one  beneficial  to  the  mort- 
gagor alone,  its  object  being  to  free  the  property  from  the 
encumbrance  which  he  himself  has  put  upon  it ;  and  hence 
the  rule,  as  above  stated,  is  a  just  one  when  applied  to  such 
a  proceeding,  liut  the  mortgagee  can  lose  the  benefit  of 
this  rule  by  his  own  misconduct,  and,  under  such  circum- 
stiinces,  may  be  made  to  pay  costs.  There  are  a  number  of 
cases  in  the  English  reports  which  establish  this  reasonable 
exception  to  the  general  rule.  Among  these  are  the  follow- 
ing, viz.  Shuttleworth  v.  IjOicthcr,  cited  in  DetUUn  v.  Galcj  7 
Ves,  583  ;  Mocatta  v.  Murgairoifd,  1  P.  Wim.  393 ;  Harvey 
V.  Tcbbutt,  1  /.  *  ir.  197. 

In  the  present  instance,  the  conduct  of  the  appellant  has 
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placed  liim,  I  think,  within  the  scope  of  this  exception  to 
the  general  rule.  His  conduct  has  been  vexatious  and  un- 
just. He  put  every  obstacle  in  liis  power  in  the  way  of  a 
tender  of  the  mortgage  money  being  made  to  him,  and  he 
refused  the  money  wlien  offered.  He  then  set  up  an  un- 
founded defence.  This  misbehavior  made  it  equitable  not 
only  to  refuse  him  his  costs  in  tlie  redemption  suit,  but  to 
compel  liim  to  pay  the  expense  of  that  proceeding.  I  think 
in  this  particular  also  the  result  in  the  Court  of  Chancen- 
was  correct. 

To  avoid  misjipprehension,  it  is  proper  to  remark  that  in 
reviewing  the  foregoing  question  of  costs  it  is  not  intended 
to  intimate  tliat  it  is  unquestionable  that  an  appeal  will  11^ 
on  account  of  an  error  in  a  decree  on  tlie  point  of  costs.  Xo 
opinion  is  expressed  on  the  subject. 

The  question  of  a  tender,  unattended  l)y  the  payment  of 
the  money  into  court,  was  not  appcjiled  from,  and,  conse- 
(piently,  has  not  been  considered  by  tliis  court. 

The  decree  should  be  affirmed. 

For  affirmance — Bkaslky,  C.  J.,  Clement,  Dalrimple, 
Depue,  0(ii)EX,  Olden,  Scuddeu,  A^an  Syckel,  Walb?, 

WOODIIULL.      10. 

For  reversal — X(1NE. 


Potts,  appelhint,  and  Whitehead,  respondent. 

1.  An  acceptance,  to  ])e  good,  must  be  sucli  as  to  conclude  an  agreoinenl 
or  contract  between  the  parties;  and  to  do  this  it  must,  in  every.  TCgyed, 
meet  and  correspond  witli  tlio  ofler,  neither  falling  within  nor  going 
beyond  tlie  terms  j^roposed,  but  exactly  meeting  them  at  all  poiuta  and 
closing  with  them  just  as  they  stand. 

2.  On  a  bill  for  specific  performance,  the  alleged  agreement  con8ii«tedof 
an  ofter  to  sell  land  on  certain  specified  terms,  and  the  following  letter: 
^*  Have  twice  attempted  the  tender  of  the  first  i)ayment  of  $500  npon  the 
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agreement  made  between  U3  on  the  7th  December  last.  1  will  meet  you 
&C.J  when  I  Bhall  be  ready  to  make  tender  of  tlic  money,  and  execute  the 
proper  agreements  thereupon."  i/t/t/,  that  this  letter  was  not,  either  in 
terms  or  substantially,  an  acceptance  of  the  ofler,  and  concludeil  no 
contract  between  the  j^arties. 


Tlic  opinion  of  tlic  Chancellor  is  reported  in  5  C  A'.  Green 
oo. 

J/r.  /.  C.  Potis,  for  appellant. 

Mr.  Ludlow,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
AVooDHULr.,  J. 

The  appellant  .seeks  to  enforce  the  specific  performance  of 
an  alleged  agreement  in  writhig  for  the  sale  of  land.  To 
show  the  agreement,  two  separate  writings  are  relied  on  :  the 
first,  an  otier  to  sell,  dated  December  7th,  18(35,  to  be  ac- 
cepted within  thirty  days  from  the  date,  signed  by  the 
respondent ;  and  the  other,  a  letter  dated  Jannary  3d,  18G6, 
written  by  the  appellant,  accepting,  as  he  alleges,  the  offer  of 
December  7th. 

The  principal  questions  discussed  before  us  were:  1. 
Whether  the  letter  of  January  3d  amounted  to  a  legal  accept- 
ance of  the  respondent's  offer ;  2.  Whether  it  was  properly 
commnnicated  to  the  respondent ;  and  3.  Whether,  admitting 
its  sufficiency  as  an  acceptance,  and  that  it  was  properly  sent, 
so  as  to  bind  the  respondent,  the  contract  resulting  from  it  is 
not  too  unetTtain  and  incomplete  in  its  terms  to  be  enforced ' 
by  a  court  of  equity. 

As  a  mere  proposal  or  offer  to  sell  cannot  become  an  agree- 
ment without  being  accepted,  and  as  it  is  not  claimed  that 
the  offer  in  this  case  was  acct»pted  otherwise  than  by  the 
letter  of  January  3d,  it  follows  that  if  tliat  letter  did  not 
amount  to  an  ac*ceptance  there  was  Jio  agreement  at  all 
between  these  parties,  and,  of  course,  nothing  on  which  the 
appellant's  case  cim  stand. 
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As  to  wliat  arc,  in  general,  the  cliaracteristics  of  a  good 
acceptance,  there  seems  to  be  very  little  difierence  of  opinion. 

An  acceptance,  to  be  good,  must,  of  course,  be  such  as  to 
conclude  an  agreement  or  contract  between  the  parties.  And 
to  do  this,  it  must  in  every  respect  meet  and  correspond  with 
'^  the  offer,  neither  falling  within  nor  going  beyond  the  terms 
proposed,  but  exactly  meeting  them  a*  all  points  and  closing 
with  them  just  as  they  stand.  Iluddlcston  v.  Briscoey  11  Ves, 
583 ;  Can-  v.  Duval,  14  Pet.  77 ;  McKibhin  v.  Brown,  1 
McCarter  13;  S.  C,  Court  of  Appeals,  2  McCaHcr  498; 
Honci/inan  v.  Man^att,  6  /f.  i.  C  112 ;  lioutlcdge  v.  Grant, 
4  Bing.  653 ;  Kennedy  v.  Lee,  3  Meriv.  441 ;  IliUchinaon  v. 
Bowker,  5  J/.  &  W.  535;  Elkison  v.  Henshatr,  4  Wheat, 
225 ;  1  Parsonfi  on  Con.  470,  477 ;  Story  on  Sales,  (3d  cd.)  142, 
§  136,  and  cases  cited  n.  1. 

If  the  letter  of  January  3d  had  contained  simply  the 
words,  "  I  accept  your  offer ;"  or,  "  I  ac^cept  the  terms  pro- 
posed by  you  ;"  or  any  other  words  of  like  imj)ort,  referring 
distinctly  to  the  writing  of  December  7th,  and  had  stopped 
there,  it  would,  without  doubt,  have  been  a  good  aeceptauee. 

It  is  insisted  on  the  part  of  the  appellant,  that  in  substance 
and  legal  eflect,  the  letter  as  it  is  does  not  differ  from  what  it 
would  have  been  in  the  case  supposed.     But  we  cjuinot  so 
regard  it.     The  letter  does  not,  either  in  terms  or  substan- 
tially, accept  tlie  respondent's  offer.     While  we  may  fairly 
infer   from   its   language    that   the   appellant   intended  auJ 
ex])eeted  to  conclude  an  agreement  embracing  the  terias  pro- 
posed, we  are  com])elled  to  infer  also,  that  this  was  not  to  be 
done  without  the  addition  of  another  term  not  yet  provided 
for.     The  time  to  be  alloweil  for  the  payment  of  the  large 
residue   of   the   purchase i  money,  §23,500,  was   manifestly 
understood    by  the  a])pellant  to  be  the  subject  of  further 
negotiation  and  a  future  agreement. 

Such  being,  in  our  judgment,  the  true  import  of  this 
letter,  we  think  that  the  Chancellor  was  clearly  right  in 
holding  that  it  did  not  amount  to  an  acceptance  of  the  re- 
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spondent's  offer,  and  concluded  no  contract  between  tlie.se 
parties. 

Upon  the  second  and  thiixl  questions  we  express  no  opinion. 

We  arc  satisfied,  from  the  evidence,  that  the  charges  made 
by  the  resi)ondent  in  his  answer  and  in  his  testimony,  of 
fraud  or  unfair  dealing  by  the  appellant  in  any  part  of  this 
transaction,  are  wholly  without  foundation.  And  equally 
groundless,  we  think,  is  the  ;suggestion  made  by  the  appel- 
lant's counsel,  that  the  time  when  the  balance  of  the  purchase 
money  should  be  paid  had  been  actually  agreed  upon  before 
the  writing  of  December  7th,  and  had  been  left  out  of  that 
writing  by  mistake. 

Neither  the  i)ill,  nor  any  part  of  the  appellant's  testi- 
mony, give  the  least  countenance  to  this  suggestion.  AVc  are 
quite  satisfied  too,  that  the  wu'iting  of  December  7th  was 
fairly  and  honestly  written  by  the  appellant,  and  correctly 
read  by  him  to  the  respondent.  The  statements  of  the  re- 
spondent which  seem  inconsistent  Avith  this  conclusion  we 
take  to  be  the  result  of  misconception,  arising,  probably, 
from  an  inadvertent  blending  together  in  his  memory  of  two 
separate  negotiations  relating  to  the  same  matter. 

Decree  of  the  Chancellor  in  all  things  affirmed. 

The  whole  court  concurred. 
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The  Newark  and  New  York  Railroad  Comi»any,  ap- 
pellants, and  The  Mayor  and  Common  Council  of 
the  City  of  Newark,  resiwndents. 

1.  An  order  of  the  Chancellor,  mjule  at  the  final  hearing,  for  an  issue  to 
be  tried  by  a  jnrj',  is  a2)2)calablc. 

2.  On  an  appeal  from  such  an  order,  the  court,  in  its  discretion,  will  de- 
cide the  entire  controversv  or  nend  tlie  case  back  with  instructions. 
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3.  If  the  iiisue  is  a  simple  one  and  tlie  evidence  in  defective,  the  a^ 
should  not  be  referred  to  a  jury,  but  tlie  taking  of  further  evidence  o^ 
dered. 


Jlr.  Williamson,  for  appellants. 

3L\  W,  IL  Francis  and  J/r.  McCarter,  for  respondents. 

The  opinion  of  the  court  wa$  delivered  by 

The  CiiiKF  Justice. 

In  these  proceedings  the  Chancellor,  on  the  final  liearingof 
the  cause  before  him,  ordered  as  follows,  viz.,  "  that  the  par- 
ties do  proceed  to  a  trial  at  law  at  the  next  Circuit  Court,  to 
be  holden  at  Newark,  in  and  for  the  county  of  Essex,  upon 
the  following  issue  :  whether  or  not  the  defendants,  by  their 
charter  and  irrespective  of  any  act  or  acquiescence  of  the  com- 
plainants, had,  or  had  not,  lawful  authority  to  locate  and  con- 
struct their  railroad  as  they  have  done,  in  Hamilton  street, 
in  the  citv  of  Xewark,  and  to  run  en<»:ines  and  cars  thereon." 

The  issue  thus  directed  embraces,  in  substance,  the  grava- 
men of  this  controversy,  and  the  question  which  the  apjx'l- 
lants  have  sought  to  present  for  the  <lecision  of  the  court  is 
ivs  to  the  propriety  of  this  order.  On  the  other  hand,  as  a 
preliminary  consideration,  the  respondents  insist  that  this  in- 
quiry cannot  be  entertained,  because,  as  it  is  urge<l  by  them, 
an  appeal  will  not  lie  from  an  order  of  the  Court  of  Chancer}* 
for  an  issue  to  be  tried  by  a  jury.  This  being  a  jurisdic- 
tional objection,  calls  for  primary  attention. 

This  question  is  one  of  first  impression  in  this  court.  I 
do  not  find  that  there  ever  has  been  an  appeal  taken  in  this 
state  from  a  decree  of  this  character,  liut  this  equitable  pre- 
rogative of  ordering  an  issue  which  is  undoubtedly  legiti- 
mate, has,  with  great  j)r()]>riety,  been  so  sparingly  excrciseil, 
that  it  is  not  at  all  remarkable  that  instances  of  attempts  to 
bring  its  exercise  under  appellate  supervision  are  not  to  1)C 
found  in  our  reports.  'Y\\q  only  judicial  reference  to  this 
topic,  which  I  have  discovered,  is  in  Black  v.  Lamb,  1  Beas. 
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113.  In  tlie  opinion  read  in  that  case  in  the  Court  of  Chan- 
eery,  it  is  stated  that  an  appeal  will  not  lie  from  an  order  of 
the  court  directing  an  issue,  or  for  refusing  one,  upon  the  ap- 
plication of  either  party,  but  this  was  obviously  a  mere  cursory 
remark,  made  without  any  examination  of  the  preceilents. 
Tlie  occasion  did  not  present  the  point  distinctly  to  the  mind 
of  the  Chancellor,  the  subje<»t  under  consideration  being  the 
j)ropriety  of  the  order  for  an  issue  in  that  particular  case,  and 
th^' power  of  the  Chancellor  over  the  verdict  rendered  on  the 
issue ;  and  it  was  the  views  expressed  on  this  subject  which 
were  approved  of  by  the  Chief  Justice  in  his  opinion  in  this 
same  case  in  this  court.  2  Jkas.  455.  I  do  not  understand 
that  there  is  any  intimation  in  this  latter  opinion  with  resjKJct 
to  the  order  for  an  issue  being  appealable  or  otherwise. 
There  was  nothing  in  the  inquiry  calling  for  any  considera- 
tion of  that  subject,  and  any  expression  of  views  would  have 
been  a  mere  dictum.  Under  these  circumstances,  I  consider 
this  question  now  for  the  first  time  to  be  placed,  in  this  state, 
before  a  court  in  the  regular  course  of  decision. 

In  the  absence  of  modifications  arising  from  statute,  or  an 
established  course  of  proceeding,  the  practice  of  this  court  is 
in  conformity  with  that  of  the  House  of  Ix)rds.  On  all  un- 
settled  points  this  is  the  model  to  which  we  recur.  AVith 
the  exceptions  just  mentioned  the  establishcHl  English  routine 
is  the  law  of  this  court ;  and  such  law  is  as  obligatory,  until 
altered  by  statute,  a.^  are  any  of  the  general  principles  of  the 
wmmon  law.  I  think  it  undeniable,  that  with  the  above 
reservation,  every  decree  or  order  which  could  have  been  ap- 
jwaled  to  Parliament  at  the  time  of  the  American  Revolution, 
can  be  appealed  to  this  court.  There  is  nothing  in  our  stat- 
ute which  appears  to  circumscribe  this  jurisdiction.  Its 
wonls  are,  '*  all  persons  aggrieved  by  any  order  or  decree  of 
the  Court  of  Chancery,  may  appeal  from  the  same  or  any 
part  thereof,  to  the  court  of  terrors  and  Appeals."  I  regard 
this  simply  as  declaratory  of  the  ancient  English  rule,  but  it 
is  obvious  that  the  description  of  the  subject  embraced  is  so 
wide  as  to  require  the  force  of  construction  to  compress  it 
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within  such  limit.     Nor  has  there  been  in  the  deciisions  of 
til  is  court  any  tendency  displayed  to  contract,  by  virtue  of 
this  statutory  definition,  the  boundaries  of  our  jurisdiction. 
This  subject,  in  relation  to  this  act,  was  carefully  considered 
by  this  court,  in  the  case  of   The  Oaniden  and  Ahiboy  Rail- 
road   Companif  v.  StcicaH,  6  C,  E.   Green  484,  and  it  Nvas 
there  said  that  it  was  the  legislative  intention  "  to  give  a  wide 
scope  to  appeals,"  and  that  this  appellate  jurisdiction  over 
that  class  of  cases  to  which  no  established  test  could  be  ap- 
plied, was  to  he  adjudged  by  the  peculiar  circumstances  of 
each  of  such  cases.     This  certainly   was  no  curtailment  of 
the  power  of  this  court,  so  that  I  think  it  can  be  safely  said, 
that  this  court   has  never  indicated  any  intention  to  abandon 
any  part  of  the  authority  inherent  in  its  original  constitutioD. 
On  the  foregoing  premises  the  question  now  presented  is 
not,  that  I  can  see,  open  to  the  least  controversy.     The  pre- 
cedents show  that,  according  to  the  old  and  clearly  estab- 
lislied  practice  in  the  English  courts,  an  order  of  the  Chan- 
cellor, either  granting  or  refusing  an  issue  for  a  jury,  Avas 
a  subject  of  appeal.     The  course  of  this  practice  has  been 
uniform,  and  its  propriety  has  never  been,  so  far  as  I  can 
learn,  judicially  criticisal  or  questioned.     It  is  laid  down  in 
the  text  books  as  an  ordinary  proceeding.     The  doctrine  is 
thus  explicitly  stated  by  Mr.  Daniell,  (2   Ch.  Pr.  1075,  4rt 
Am,  ed.)     "Except  in  cases  of  an  heir-at-law,  or  of  a  rector 
or  vicar,  who  were  entitl(Hl  to  issues  as  a  matter  of  right,  the 
granting  of  an  issue  by  a  court  of  equity  was  entirely  a  mat- 
ter of  discretion  in  the  court,  which  it  would  not,  however, 
exercise  without  due  delibenition,  and  a  mistake  in  the  ex- 
ercise of  which  was  a  just  ground  of  appeal ;  and,  therefore, 
if  the   court   refused  an   issue,  and   the  Court  of  Appeals 
thought  that  the  contrary  decision  would  have  been  a  sounder 
exercise  of  discretion,  it  would  rectifv  the  order  of  the  court 
below  accordingly  ;  and  so  when  the  House  of  Lonls  thought 
that  the  court  below  had  directed  issues  improperly,  it  re- 
versed the  order  directing  the  issues,  and  remitted  the  cause 
with  directions  to  the  judge  to  decide  upon  the  matter  him- 
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self."  The  cases  cited  amply  authorize  this  emphatic  state- 
ment, and  these  cases  are  both  of  ancient  and  modern  date. 
The  line  of  these  precedents  is  so  extended  and  unbroken 
that  it  would  be  a  waste  of  time  to  explain  or  even  cite  tliem 
in  detail.  I  cannot  think  that  any  one  can  refer  to  these 
authorities  and  be  left  in  any  doubt  upon  the  subject.  The 
Court  of  Errors  in  New  York,  as  originally  constituted,  and 
during  the  period  when  Chancellor  Kent  was  a  member, 
sustained  an  appeal  from  an  interlocutory  order  of  the  Chan- 
cellor for  an  issue  to  be  tried  at  law,  referring,  for  authority 
for  such  a  proceeding,  to  the  practice  of  the  House  of  Lords. 
Le  Guen  v.  Gouverneur  A'  Kcmble^  1  Johns.  Ccvs.  436.  At  a 
period  twenty  years  subsequent,  the  same  Chancellor  referred 
to  this  decision  with  evident  approval.  Dale  v.  Roosevelt, 
6  Johns,  Ch,  257.  Bush  v.  Limngston  <fr  Toicnsend,  2 
Chines  Cos.  in  Err.  66,  stands  in  the  same  train  of  cases. 
That  a  different  rule,  since  the  uncertainty  introduced  by  the 
Code  of  Procedure,  has  been  adopted  in  New  York,  as  ap- 
pears from  the  case  of  Candee  v.  Lord,  2  Coinst.  269,  seems 
to  me  aside  from  the  purpose.  That  decision  does  not  pur- 
port to  rest  on  any  ancient  practice,  nor  are  the  cases  just 
cited  even  referred  to.  As  it  is  clear  that  an  appeal  will  lie 
to  Parliament  from  an  order  for  a  trial  by  jury,  it  necessarily 
follows,  as  I  think,  that  an  appeal  will  lie  from  an  order  of 
the  same  kind  to  this  court.  The  jurisdictional  objection  to 
this  appeal  is  not  well  taken. 

The  next  question  to  be  decided  grows  out  of  the  conten- 
tion of  the  counsel  of  the  appellants,  that  this  court,  on  this 
appeal,  will  not  only  look  into  the  question  as  to  the  pro- 
priety of  the  order  for  an  issue,  but  will  also  look  at  the 
whole  case,  and,  in  the  event  of  finding  the  ground  for  a 
final  decision,  will  proceed  to  dispose  of  the  entire  contro- 
versy. The  position  taken  is  this,  that  the  bill  of  the  com- 
plainants, who  arc  the  respondents  here,  contains  no  equity, 
or  that,  if  it  does,  such  equity  has  been  lost  by  their  laches. 

The  Chancellor,  as  appears  from  the  recital  in  the  order 
for  the  issue,  decided  that  the  claim  in  the  bill  was  equitable, 
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and  that  it  had  not  been  lost.  These  were  preliminan'  mat- 
ters, for  it  is  obvious  that  unless  the  complainants  had  this 
standing  in  court,  the  order  for  a  trial  would  have  been 
frivolous.  It  is,  therefore,  now  asked,  if  this  court  shall  be 
of  opinion  that,  on  the  facts  of  the  whole  case,  it  is  demon- 
strably clear  that  the  complainants  have  no  equity  which  can 
be  enforced,  why  final  judgment  should  not  be  pronounced. 
The  counsel  for  the  respondents  deny  the  jwwer  of  the  court 
to  render  such  final  decree  on  this  appeal. 

But  this  latter  view  cjinnot  be  sustained.  Again,  a  ju- 
risdictional (question  is  raised  and  is  to  be  settled  by  the  pre- 
cedents, and  such  precedents  are  all  in  favor  of  the  power  to 
render  a  final  decree.  The  general  rule  is  that  the  appellate 
tribunal  will  render  such  judgment  as  the  inferior  court,  un- 
der all  the  circumstances,  should  have  given,  and  this  role 
has  always  obtained,  in  full  force,  in  cases  of  ap2)eal  from  de- 
crees for  issues  of  fact.  WJufe  d  al,  v.  Liffhtbume,  2  Brovni. 
I\  C.  40'"),  aifords  an  illustration  of  this  practice.  The  gra- 
vamen of  this  case  wiis  the  bona  fides  of  an  article  of  agree- 
ment, which  was  averred  to  have  been  obtaincnl  by  fraud  and 
without  fair  consideration.  The  Chancellor,  at  the  final 
hearing,  ordered  a  feigned  issue.  On  an  appeal  to  Parlia- 
ment this  order  was  set  aside,  and  a  final  decree  substituted 
annulling  the  article  of  agreement  as  fraudulent.  The  date 
of  this  precedent  is  1722. 

Three  years  later  occurred  the  case  of  lions  v.  Barker,  3 
J»roinu  P,  C.  180.  The  dispute  grew  out  of  the  luicertainty 
as  to  the  location  of  certain  copyhold  lands,  and  the  lord  of 
the  manor  filed  his  bill  to  have  a  commission  appointed  to 
make  the  requisite  ascertainment.  The  court  refusal  tlit 
prayer,  and  referred  the  question  to  a  jury.  This  ^\'a5  at 
final  hearing;  and,  on  appeal,  this  decree  was  reversed,  and  a 
commission  was  ordered.  The  principle  in  both  of  tlift* 
cases  is  the  same,  and  it  should  be  remarked  that  in  the  first 
one  the  point  was  distinctly  taken  by  the  counsel  of  the  re- 
spondents, that  an  order  for  an  issue  "  was  but  the  ordinary 
justice  of  a  court  of  equity,  and  that  there  was  not  the  least 
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color  for  appealing  from  such  a  decree."  In  both  these  in- 
stances the  appellate  court  acted  on  the  general  principle 
above  stated,  and  rendered  the  judgment  which  tlie  subordi- 
nate court  should  have  rendered. 

This  question  was  largely  discussed  and  considered,  and 
was  finally  decided,  in  the  case  already  cited  on  the  first 
point,  of  Le  Gucn  v.  Gouverncur  d:  KoiMcy  1  Johns.  Gas.  in 
Err,  This  case  was  one  which  presented,  with  much  promi- 
nence, the  propriety  of  the  existence  of  this  power  in  the 
appellate  tribunal.  The  bill  was  to  set  aside  a  judgment  on 
the  ground  of  fraud,  and  the  Chancellor  directed  an  issue  of 
fact.  The  court,  on  appeal,  came  to  the  conclusion  that 
such  fraud,  even  if  shown,  would  constitute  no  defence  to 
the  judgment.  The  position,  therefore,  was,  that  on  the  ad- 
mitted fiicts  the  complainant  had  no  equity,  and,  under  such 
couviction  in  the  superior  court,  it  appeared  to  be  an  idle 
form  to  remit  the  case  for  the  inconclusive  judgment  of  the 
subordinate  court.  The  result  was  the  conclusion  that  the 
j>owcr  existed  for  the  appellate  court  to  proccH3d  to  final 
judgment.  This  course  was  taken  after  a  full  examination 
of  the  English  authorities. 

It  need  hardly  be  observed  that  the  superior  court  is 
under  no  constraint  to  conclude  the  case  by  its  own  action. 
Whenever  such  course,  under  any  given  state  of  facts,  seems 
preferable,  a  decree  will  be  made  sending  the  matter  for 
final  decision  to  the  court  below.  There  are  a  number  of 
recent  instances  of  such  a  course  of  proceeding.  Nicol  v. 
VaughaUj  2  Doxo  &  Clark  420 ;  aS'.  C,  5  Blights  Appeals 
505 ;  Earl  of  Winchilsea  v.  Garretty,  1  M.  &  K.  253. 

In  view  of  these  authorities,  I  can  entertain  no  uncertain 
opinion  with  regard  to  the  power  of  this  court  to  deal  with 
the  present  case  on  its  merits.  How  far  it  is  proper,  as  the 
proofs  stand,  for  the  court  so  to  do,  is  the  only  question  for 
consideration. 

It  seems  to  me  that  this  court  should  pass  upon  the  ques- 
tion as  to  the  equity  of  the  bill,  and  the  alleged  loss  of  that 
equity,  if  such  existed,  by  the  respondents ;  for  if  we  concur, 
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ill  either  of  these  lieads,  with  the  views  of  the  appellants,  it 
would  be  quite  idle  to  remit  the  case  to  the  Chancellor,  who 
has  already  come  to  a  contrary  result.  Under  such  circum- 
stances, we  would  send  the  case  down  for  a  formal  decision, 
which  we  would  reverse  as  soon  as  the  proceedings,  in  due 
routine,  sliould  be  returned  to  this  court.  It  is  obvious  that 
the  Chancellor  could  not  have  made  an  order  for  an  issue 
without  deciding  both  these  points  in  favor  of  the  resj)on- 
dent :  it  is  equally  obvious  that  this  court  cannot  jklss  upon 
the  propriety  of  the  same  order  without,  antecedently,  de- 
ciding the  same  points.  In  my  judgment,  the  questions, 
therefore,  are  to  be  answered  by  this  court.  Does  tlie  bill  in 
this  case  disclose  any  equity?  and  if  so,  has  such  equity  been 
forfeited  by  the  acquiescence  of  the  respondent  ? 

The  Chancellor  responded  to  the  former  of  these  questions 
in  the  affirmative  and  to  the  latter  in  the  negative,  and  in 
both  these  responses  I  entirely  concur. 

As  I  consider  these  matters  quite  plain,  I  shall  dispose  of 
them  in  a  few  words. 

The  solid  standing  of  the  complainants  in  the  Court  of 
Chancery  consists,  1  think,  in  this  :  they  show  that  tliev  re- 
present  the  municipality,  having  the  care  and  charge  of  the 
public  streets  of  the  city,  and  they  allege  that  the  defendants 
tore  up  the  pavements,  and  laid  down  and  constnieteil 
"  through  the  entire  length  of  the  said  swtion  of  Hamilton 
street,  lyinj^:  between  Mulberry  street  and  I^awren(x?  street, 
and  diagonally  over  the  same  from  northeast  to  southwest,  a 
portion  of  their  railroad,  being  a  double  track  railway,  oeeii- 
pyiiig  a  strip  of  almost  fifteen  feet  in  width,  and  with  the 
overhangings  of  their  (urs  used  by  them  on  said  tracks  oocii- 
])ying  a  strij)  of  about  twenty-one  feet ;  and  subse(|iientk, 
they  allege  "  that  there  was  no  necessity  for  the  construc- 
tion of  their  road  in  the  manner  aforesiiid,  in  crossiujr 
Hamilton  street,  nor  was  it  reasonably  necc^ssar}'  that  the 
defendants  should  lav  their  double  track  railwav  so  as  to  in- 
fringe  upon  Hamilton  street  at  so  acute  an  angle."  In  these 
averments  I  find  a  substantial  equity.     The  defendants  have 
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clearly  no  right  to  occupy  for  their  road  any  portion  of  the 
public  streets  of  the  city  of  Newark,  excei)t  to  the  extent  of  a 
reasonable  necessity.  Upon  the  argument  before  this  court  it 
was  not  urged  in  their  behalf  that  their  franchise  had  a  wider 
scope  than  this.  The  consequence  is  that  this  charge  that 
they  have  subjected  to  their  use  a  larger  portion  of  the  pul)- 
lic  street  than  is  reasonable,  exhibits  a  prima  facia  case  for 
the  action  of  a  court  of  equity.  Almost  the  entire  residue 
of  this  bill,  with  the  exception  of  its  formal  parts,  appears  to 
nie  to  be  superfluous.  But  the  averment  of  the  unnecessary 
occupation  of  this  public  street  gives  the  respondents  a  suf- 
ficient standing  in  court. 

AVith  regard  to  the  second  objection,  I  do  not  think  the 
proofs  present  a  conjuncture  to  which  the  doctrine  of  acc^ui- 
escence  should  be  applied.  Indeed  I  am  not  prepared  to  say 
that  the  principle  should  ever  be  interposed  to  bar  the  rights 
of  a  public  corporation.  1  am  not  aware  that  this  particular 
lias  received  the  attention  of  the  courts,  but  many  reasons 
suggest  themselves  why  the  doctrine  should  not  be  deemed 
appli«d)le  to  that  class  of  cases.  As  a  general  rule,  the  pub- 
lic at  large  does  not  lose  its  rights  by  the  inattention  of  its 
agents,  and  hence  the  maxim,  nalluin  tcmpus  occurrit  rcr/i. 
There  seems  to  be  no  reason  why  this  same  principle  should 
not  be  held  to  protect  the  inhabitants  of  a  city.  The  officers 
of  a  city  cannot,  by  express  .sanction,  legalize  the  placing  of 
a  nuisance  in  a  public  street,  and  it  does  not  seem  possible  to 
give  a  greater  effect  to  their  negligent  inaction.  At  all 
events  the  doctrine  of  the  forfeiture  of  equitable  rights  by 
the  laches  of  municipal  officials  should  be  restrictcil  to  the 
narrowest  bounds,  and  should  be  applied  only  in  cases  of  the 
grossest  neglect  and  which  have  materially  affected  the  con- 
duct of  the  party  complained  against.  To  some  extent  this 
limitation  of  the  rule  has  been  declared  to  exist  even  in  the 
case  of  a  private  corporation,  for  in  the  case  of  the  Curriers^ 
Company^  2.  2>r.  &  Sm.  3o5,  it  was  said  that  although  a  cor- 
poration may  be  bound  by  acquiescence,  as  Avell  as  an  indi- 
vidual, yet  the  rules  respecting  acquiescence  which  apply  to 
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an  iudi vidua!,  do  not  apply  with  the  same  strictness  to  a  cor- 
porate body. 

The  facts  before  the  court  will  not  place  the  present  case 
within  the  control  of  this  restricted  principle.  It  is  true 
that  ordinances  were  passetl  to  accommodate  the  grade  of 
these  streets  to  that  of  the  railroad,  but  as  the  railroad  track 
had  necessarily  to  cross  these  streets,  such  regulations  were 
j)roper,  at  whatever  angle  over  Hamilton  street  the  track 
was  to  be  laid.  It  does  not  appear  that  the  attention  of  the 
officers  of  the  city  was  distinctly  or  specially  directed  to  the 
extent  to  which  the  appellants  designed  to  occupy  this  street, 
and  in  the  absence  of  explicit  proof  to  this  effect,  I  think 
there  is  no  ground  to  charge  the  cor[)oratc  body  with  aoqui- 
eswnce  in  the  act.  These  proofs  may  have  been  sufficient  to 
disentitle  the  respondents  to  an  interlocutory  injunction,  but 
it  is  entirely  too  slender  to  deprive  them  of  their  equitable 
rights  on  the  final  .hearing.  This  ground  of  defence  was 
rightly  overruled.  The  quc»stion  which  remains  relates  to 
the  order  of  the  Chancellor  directing  an  issue  to  be  tried  bv 
a  jury. 

I  think  this  court  should  not  interfere  with  such  orders 
without  great  caution.  In  cases  of  complex  and  intricate 
facts,  involving  a  detail  of  circumstances  and  requiring  the 
testimonv  of  numerous  witnesses,  the  mo<ie  of  trial  directed 
in  this  decree  is  often  convenient  and  sometimes  almost  indis- 
pensable. The  purpose  of  the  proceeding  is  to  assist  the 
Chancellor  in  the  formation  of  an  opinion.  On  all  occasions 
of  doubt  and  real  difficulty,  the  Chancellor  has  the  right  to 
the  advice  of  a  verdict,  and  this  ^>rivilege,  at  such  times, 
could  not  be  properly  refused.  But  it  is  also  apparent  that 
the  parties  to  a  suit  in  Chancery  should  not  be  put  to  the 
delay  and  expense  of  a  trial  at  law,  unless  the  result  of  such 
trial  is  likely  to  have  a  weighty  influence  in  the  decision  of 
the  controversy.  And  it  is  this  consideration  which  appears 
to  me  to  raise  up  an  insuperable  objection  to  the  present 
order.  After  a  careful  consideration,  I  have  entirely  failc<J 
to  perceive  how  the  opinion  of  a  jury  on  the  present  issue 
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could  help  or  sensibly  affect  the  judgment  of  the  Court  of 
Chancery.  Tlie  only  issue  to  be  decided  is,  whether  the 
road  of  the  appellants  cuts  Hamilton  strwt  at  too  acute  an 
angle.  There  is  nothing  else  in  disjmte.  The  pleadings  do 
not  raise  any  other  issue.  It  is  not  denied  that  the  appel- 
lants' road,  with  respect  to  its  general  course,  has  l)een  j)rop- 
erly  located,  or  that  it  can  legitimately  be  laid  across  Ham- 
ilton street.  On  the  part  of  the  city,  it  is  said  that,  by 
making  a  slight  curve,  this  track  can  be  carried  over  this 
stn^et  so  as  to  occupy  not  more  than  seventy  feet  of  it;  on  the 
part  of  the  company,  the  contention  is  that  this  is  not  practi- 
cable, and  that  it  is  necessary  to  appropriate  for  this  use 
over  four  hundred  feet  of  this  street.  This  is  the  knot  to  be 
untied.  Can  it  be  said  that  a  jury  is  retjuisite  to  assist  in 
the  labor?  The  problem  is  txu-tainly  a  simple  one,  and  I 
have  been  unable  to  persuade  myself  that  a  trial  at  law  is 
necessaiy  for  its  solution. 

But  while  I  am  compelleil  to  deny  the  newssity  for  an 
issue,  I  can  readilv  understand  whv  the  Chancellor  should 
have  hesitated  to  decide  this  point  on  the  evidence  its  it  now 
stands.  There  arc  onlv  two  affidavits  which  relate  to  this 
issue,  the  one  being  that  of  the  city  surveyor,  and  the  other 
that  of  the  surveyor  of  the  railroad  company.  The  one  avers, 
that  the  track  can  be  laid  so  as  to  cross  the  street  without 
occupying  a  third  of  the  present  space ;  the  other  controverts 
this  allegation.  Neither  witness  was  cross-examined,  so  that 
we  have  but  little  more  than  an  affirmation  on  the  one  side 
and  a  denial  on  the  other.  The  question  belongs  to  the 
science  of  engineering,  and  the  examination  of  a  few  experts 
will  put  the  matter  at  rest.  But  a  defect  of  evidence  of  this 
character  does  not  give  rise  to  any  nec^essity  for  a  trial  at 
law.  The  omission  of  the  necessary  proofs  cjin  be  supplied 
by  the  order  of  the  court.  This  is,  and  always  has  been,  one 
of  the  powers  of  a  court  of  equity.  The  practice  is  so 
ancient  that  it  is  referred  to  in  two  of  the  notes  of  Caxf^  Re- 
portsj  pp.  37  and  83.  "  An  equity  judge,"  says  Mr.  Gresley, 
{Ev,  489,)  "  has  this  most  material  advantage  over  the  com- 
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mon  law  tribunal,  that  lie  is  not  bound  to  pronounce  his 
clcvision  at  once,  ininicdiatelv  after  the  trial.  lie  may  not  onlv 
postpone  his  judgment,  but  if  he  finds  the  evidence  unsatisfac- 
tory or  defective,  and  is  unable  to  elucidate  the  subject  from 
his  own  resources,  he  may  call  for  further  information." 

I  think  the  order  for  a  trial  at  law  should  be  vac^teil,  and 
an  order  made  that  further  testimony  be  taken  on  the  single 
question,  whether,  with  a  reasonable  regard  for  the  right* 
of  the  city  of  Newark,  and  of  those  of  the  appellants,  the 
railroad  track  has  been  properly  laid  in  Hamilton  street,  and 
if  not,  what  alteration  should  lie  made  at  that  i>oiut. 

For  vacating  the  order — Beasley,  C.  J.,  Dalrimple, 
Depie,  Latiiijop,  Ogdex,  Olden,  ScrDi>ER,VAX  Syckeu 
AVales,  Woodhull.     10. 

Contra — None. 


PEiiiciNs  and  others,  a]>pel hints,  and  Elliott  and  wife, 

respondents. 

1 .  A  married  woman  cannot  diarjre  lier  separate  est;ite  l»y  a  contract  i»f 
^n^etyshi|),  unless  in  consideration  of  a  benefit  to  herst.»lf  or  lier  c>latt'. 

2.  The  rule  is  the  same,  whether  such  pe]jarate  estate  has  lKH?n  onattii 
by  deed  or  will,  or  l»y  force  of  the  statute  relating  to  the  propcrtv  of 
married  women. 

'.].  A  married  woman  executed  a  j<>int  and  several  note  with  her  hus- 
band, stating  therein  that  the  money  was  to  be  a  charj^e  on  her  sci»aniltf 
e««tate,  and  it  appeared  that  this  money  was  to  be  applied  to  the  paymoDt 
of  a  morlpcajjje  given  by  the  husband  and  the  wife  on  the  lands  of  the 
husband.  i/«/(/,  that  the  feme  was  bound,  as  she  derived  a  benefit  from 
the  transaction,  in  relieving  the  land**  in  which  kIic  had  a  dower  right 
from  the  encumbrance. 

The  oi)inion  of  tlie  Chancellor  is  reported  in  7  C.  E,  Gran 
127. 

Mr,  Pitnet/,  for  ai)i)ellants. 
Mr,  Vanaita^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  bill  in  this  case  alleges  that  the  female  defendant, 
Tx)uisa  Elliott,  is  seized  and  possessed  of  certain  real  and 
personal  estate  for  her  separate  use,  by  force  of  the  statute 
of  this  state  for  the  better  securing  the  property  of  married 
women,  and  that  having  such  property  she,  in  conjunction 
with  her  husband,  made  a  joint  and  several  promissory  note, 
containing  an  express  provision  that  it  should  be  a  charge 
upon  the  sepamtc  estate  of  the  feme.  The  purpose  of  this 
action  is  to  enforce  this  provision,  and  charge  the  money  due 
upon  this  note  upon  the  separate  estate  of  the  wife.  This 
the  Chancellor  refused  to  do,  holding  that  a  married  wo- 
man invested  with  the  property  and  interest  created  by 
the  act  just  referred  to,  could  not,  by  her  simple  contract  in 
writing,  bind  herself  as  surety  for  another  so  that  a  court  of 
equity  would  enforce  such  obligation  against  her,  even  though 
the  intention  to  bind  her  separate  estate  was  clear,  and  was 
expresseil  in  the  instrument  executed  by  her.  The  precise 
point  of  this  decision  is  new  to  the  jurisprudence  of  this 
state,  and  is  a  question  of  considerable  moment.  My  re- 
searches into  the  subject  have  been  attended  with  more  than 
ordinary  interest,  and  I  have  examined  the  numerous  decis- 
ions with  attention  and  care,  and  my  conclusion  is,  contrary 
to  my  preconceived  opinion,  that  the  state  of  the  law  is  such 
that  tliis  court  is  at  liberty  to  deal  with  the  question  at  Lssue 
as  one  which  is  entirely  undecided  in  our  courts,  and  con- 
cerning  which  no  peremptory  authority  exists.  My  examina- 
tion has  satisfied  me  that  this  entire  subject,  with  respect  to 
the  power  of  the  feme  covert  over  her  separate  estate,  has 
l)een  the  creation  of  the  court  of  equity,  and  that  the  system 
has  been,  from  time  to  time,  circumscribed  or  extended,  not 
under  the  coercion  of  any  inflexible  rules  or  established  prin- 
ciples, but  in  accordance  with  judicial  opinion  founded  on 
very  general  considerations  as  to  the  propriety  or  policy  of 
the  particular  circumscription  or  expansion.  No  one  who 
has  the  least  acquaintance  with  the  topic  can  doubt  that  the 


528      COURT  OF  ERRORS  AND  APPEALS. 

Perkins  r.  Elliott. 

rule  that  a  feme  can  bind  her  separate  estate  by  a  contract  of 
suretyship,  and  this  too  in  the  absence  of  any  expressed 
intent  so  to  do,  is,  and  lias  been  for  a  long  time  j)nsty  entirely 
settled  in  the  English  courts.  But  still  the  doctrine,  in  its 
established  form,  is  not  sufficiently  ancient  to  liavc  in  this 
court  an  imperative  force,  and  the  consequence  is,  as  I  have 
already  remarked,  the  way  is  open  for  us  to  adopt  a  rule 
which  will  embrace,  or  one  which  will  exclude,  the  power 
which  has  been  exercised  in  the  present  instance.  Any  ex- 
tended review  or  criticism  of  the  line  of  cases  which  belong 
to  this  branch  of  the  law  would,  as  it  seems  to  me,  answer 
no  rational  purpose  on  this  occasion.  A  very  full  collection 
of  them  is  to  be  found  in  1  White  &  I'udor^a  Leading  Casa 
in  Etjiiiti/,  p,  394.  The  only  reference  that  I  shall  make  to 
these  decisions  will  be  such  brief  notice  as  is  necessar>'  to 

« 

justify  the  conclusion  just  expressed,  that  the  rules  which  in 
the  English  courts  regulate  the  subject,  owe  their  origin  not 
to  the  ancient  institutes  of  the  law,  but  to  the  judgment  of 
successive  Chancellors,  influenced  by  reasons  which  do  not 
imperatively  demand  implicit  assent. 

Looking  back  to  the  beginning  of  this  system,  wc  find 
that  the  separate  estate  itself  of  the  feme  covert  is  a  pure 
creature  of  equity.  It  bears  no  analog}'  to  anything  existing 
in  the  common  law.  According  to  the  general  legal  doctrine, 
the  effi^ct  of  marriage  was  to  merge  the  existence  of  the  wife 
into  the  legal  life  of  the  husband,  so  that  with  re9i)ect  to 
property  and  civil  rights,  she,  as  a  separate  person,  had  no 
recognition.  In  o^kju  derogation  of  this  cardinal  principle, 
equity  chose  to  invest  her  with  a  capacity  to  hold  proi>crty  in 
her  individual  right.  It  is  certainly  not  to  be  wondered  at 
that  an  estate  thus  originating  in  this  clear  violation  of  the 
laws  of  property  as  between  husband  and  wife,  should  have 
been  afterwards  modified  to  suit  the  supposed  convenience  or 
exigency  of  the  case. 

Nor  did  ecpiity  scruple  to  introduce  another  anomaly  when 
the  occasion  seemed  to  require  it.  It  having  been  settled 
that  the  wife  might  enjoy  a  separate  estate,  the  result  was,  as 
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the  laws  of  property  attached  to  it,  that  she  could  alienate  it, 
and  this  power  in  its  application  to  settlements,  proving  dis- 
advantageous, the  defect  was  remedial  by  another  violation 
of  legal  rules,  and  a  restraint  against  alienation  inconsistent 
Avith  the  nature  of  the  estate  granted,  was  supported.  The 
structure  raised  on  a  foundation  thus  arbitrarily  laid,  could 
of  necessity  have  no  other  form  than  that  which  would  pro- 
ceed from  the  will  of  the  builders.  And  such  in  truth  was 
the  result. 

The  married  woman  being  thus  recognized  as  the  owner  of 
the  estate,  the  question  arose  as  to  the  nature  and  extent  of 
her  authority  over  it.  It  became  obvious  at  once,  that  in 
order  to  enjoy  the  privilege  thus  granted  she  must  be  allowed 
to  make  contracts  with  respect  to  her  separate  interests,  and 
it  was  accordingly  soon  intimated  in  Grif/by  v.  Cox,  1  Ves., 
8C71,,  517,  and  in  Peacock  v.  Moiil:,  2  Ves.^  sen.,  190,  that  to 
this  extent  she  would  be  regarded  in  equity  as  a  feme  sole. 
The  result  was  that  those  contracts  which  a  woman  under 
coverture  made  touching  her  separate  property,  although 
void  at  law,  were  univei'sally  enforced  in  equity,  the  prin- 
ciple at  first  being  that  such  contracts,  operating  on  the 
property,  were  in  the  nature  of  the  execution  of  a  power  of 
appointment.  But  it  was  soon  supposed  that  this  i)rinciple 
was  not  broad  enough  to  satisfy  the  purposes  to  be  subserved, 
and  acconlingly  in  the  great  case  of  Hidnie  v.  Tenant,  1  Bro. 
C,  C,  46,  Lord  Thurlow  decided  that  a  Ijond  of  a  feme  covert, 
jointly  with  her  husband,  would  bind  her  separate  property. 
His  language  is :  "  I  have  no  doubt  about  this  principle,  that 
if  a  court  of  ecpiity  says  a  feme  covert  may  have  a  separate 
estate,  the  court  will  bind  her  to  the  whole  extent  as  to 
making  that  estate  liable  to  her  own  engagements,  as,  for 
instance,  for  the  payment  of  debts,  &c."  This  case  does  not 
appear  to  have  l)een  entirely  satisfactory  to  Lord  Eldon,  but 
he  never  judicially  departed  from  it,  and  it  has  been  followed 
in  many  subsequent  cases,  and  according  to  Lord  Cottenham, 
it  contains  the  correct  view  of  the  principle  upon  which 
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equity  acts  iu  giving  effect  to  the  agreements  of  married 
women.     Oweiis  v.  Dickenson,  1  0\  &  Ph.  54. 

This  principle,  that  the  general  engagements  of  a  feme 
covert  will  be  effectuated  by  the  method  of  the  court  acting 
on  her  separate  property,  has  in  a  long  series  of  cases  been 
applied  and  put  in  force.  Thus  it  has  been  held  that  she  can 
render  her  estate  liable  in  the  form  of  an  acceptance  of  a 
promissory  note,  or  her  own  note,  or  on  an  engagement  to 
pay  an  additional  rent  for  a  house,  or  on  her  promise  to  pay 
the  costs  and  proceedings  of  a  suit  in  chancery. 

I  think  it  thus  appears  that  this  equitable  plan  of  pro- 
ceeding with  regard  to  the  powers  of  a  married  woman  over 
her  separate  estate,  has  sprung  up  by  degrees,  and  has  been 
gradually  unfolded,  and  an  examination  of  the  cases  will 
show  that  each  successive  development  has  been  marked  by 
doubts  and  contestation.  During  the  period  of  its  progress, 
eminent  jurists  have  entertained  and  expressed  from  the 
bench  contnidictory  opinions,  not  only  with  respect  to  the 
grounds  of  decision,  but  concerning  the  judgment  to  be  pro- 
nounced on  important  branches  of  the  system. 

And  although  the  theory  of  the  English  courts  on  this 
subject  has,  after  an  agitation  of  a  century,  settled  into  form 
and  coherence,  the  process  by  which  this  result  has  been 
produced  has  not  escaped  the  criticism  of  some  of  the  most 
distinguished  of  American  lawyers.  Chancellor  Kent,  in  the 
case  of  the  Mcihodld  Church  v.  JaqiieSy  3  Johna,  Ch.  7T,  a-^e? 
this  language :  "  It  is  difficult  to  perceive  upon  what  reason- 
ing or  doctrine  the  bond  or  parol  promises  of  a  feme  covert 
could  for  a  moment  be  deemed  valid.  She  is  incapable  of 
contracting  according  to  the  ^common  right'  mentioned  by 
Lord  Macclesfield ;  and  if  investing  her  with  separate 
property  gives  her  the  capacity  of  a  feme  sole,  it  is  only  when 
she  is  directly  dealing  with  that  very  i)roperty.  The  cases 
do  not  pretend  to  give  her  any  of  the  rights  of  a  feme  sole 
in  any  other  view,  or  for  any  other  purpose."  A  similar 
stricture  is  pronounced  by  Judge  Story  in  his  work  on 
Equity  Jurisprudence.     Nor  have  the  English  principles  on 
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this  subject  been  received,  in  their  integrity,  by  many  of  the 
courts  in  this  country,  and  perhaps  it  is  not  too  much  to  say 
that  the  law  regulating  the  dominion  of  femes  covert  over 
their  own  property,  as  it  at  present  exists,  is  not  identical  in 
any  two  of  the  United  States. 

The  decisions  of  our  own  courts,  so  far  as  they  extend,  are 
for  the  most  part  in  harmony  with  the  English  precedents;  but 
in  the  initial  case  in  this  state,  the  subject  was  characterized 
as  "  one  of  the  most  vexed  and  embarrassing  questions  raised 
in  the  Coyirt  of  Chancery."  The  judicial  course  in  this  state 
on  this  subject  is  so  well  known  that  it  is  quite  unnecessary 
to  attempt  to  trace  it  here ;  it  is  enough  to  remark  that,  in 
Leaycroft  v.  Ileddcn,  3  Greenes  Ch.  5-17,  the  Chancellor,  in 
adopting  the  rule  that  a  feme  covert  is  a  feme  sole  as  to  her 
separate  estate,  so  far  as  to  dispose  of  it  in  any  way  not  in- 
consistent with  the  terms  of  the  instrument  under  which  she 
holds,  expressly  states  that  he  takes  this  course,  not  on  the 
ground  of  any  clear  precedent,  but  because  such  course  ap- 
pears to  him  to  be  equitable,  the  conflict  of  opinion  in  the 
decisions  being  such  as  to  leave  him  to  the  exercise  of  his 
own  judgment. 

I  have  thus  briefly  treated  the  commencement  and  gradual 
development  of  this  doctrine,  and  have  endeavored  to  show- 
that  it  has  been  created  and  fashioned  into  its  present  form 
by  courts  of  equity ;  that  the  work,  at  every  step,  has  been 
attended  with  difficulty ;  that  each  new  application  of  its 
cardinal  principles  presented  a  vexed  question ;  that  judicial 
opinions,  in  many  important  particulars,  have  been  vague 
and  often  times  discordant,  and  that  the  English  system, 
thus  formed,  has  not  been  received,  without  many  qualifi- 
cations, by  the  courts  of  this  country.  In  this  review,  the 
x)bject  has  been  to  justify  the  position  taken  at  the  commence- 
ment of  this  opinion,  that  on  this  occasion  we  are  not  bound 
by  precedents,  but  are  altogether  free  to  adopt  such  a  rule  as 
we  may  deem,  on  principles  of  cc[uity,  the  true  one  to  the 
facts  of  the  case. 

The  proposition  is  this :     Shall  a  court  of  equity  enforce 
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against  the  separate  property  of  a  married  woman  a  contract 
of  suretyship  made  by  her,  from  moral  considcratioas  ?    It 
seems  to  me,  that  for  this  court  to  execute  such  an  agreement 
would  be  to  apply  the  principle  that  a  feme  covert  is  to  be 
regardeil  in  etpiity  as  discovert  with  respect  to  her  separate 
estate,  and  with  res|)ect  to  contracts  relating  to  it,  with  an 
unwise  latitude.     The  concession  to  a  feme  of  a  capacity  to 
hold  a  separate  estate,  in  an  absolute  form,  necessarily  carries 
with  it  all  the  powers  which  are  requisite  to  the  enjoyment 
and  disi)osition  of  such  property.     As  owner,  she  ^n  sell  it, 
or  encumber  it,  or  transfer  it  even  as  a  gift.    Considering  her 
as  the  separate  proprietor,  these  capacities  are  comprehended 
among  the  qualities  of  the  estate,  with  tlie  title  to  which  she 
is  [investcnl.      So  it   may  also  be  forcibly  insisted  that  the 
general  engagements  will  be  charged  by  equity  against  her 
property,  the  argument  being  that  when  she  contracts  a  debt 
she  makes  use  of  her  separate   property,  and,  as  it  were, 
converts  it  by  anticipation,  pro  tauto,  into  money.     A  feme 
covert,  who  borrows  money,  necessarily  does  so  as  the  owner 
of  a  separate  estate,  for  she  can  bind  herself  in   no  other 
capacity  ;  the  inference,  therefore,  from  such  act,  certainly  is 
not  forced  or  lar-fetched,  that  her  intention  was  to  charge  her 
property.     I  can,   therefore,    readily   comprehend   how  the 
English  doctrine  has  grown  up,  that  all  the  debts  incurred 
by  a  married  woman  for  her  own  benefit,  or  for  the  benefit 
of  her  estate,  should  be  inij)os(Hl  on  her  individual  projiert}', 
on  the  ground  of  a  manifest  design  to  create  such  an  encum- 
brancM?,  and  because  it  is  one  of  the  modes  of  enjoying  pro- 
l>erty,  to  incur  debts  on  the  credit  of  it.     But,  when  wc  pro- 
ceed a  step  farther,  and  come  to  an  agreement  to  stand  as  the 
surety  of  another,  I  confess  I  lose  sight  of  the  principle  on 
which   the   general    system   should    rest.     Such   obligations 
have  nothing  to  do  with  the  separate  estate  of  the  feme.    The 
right  to  create  them  is  a  pei^sonal  right,  unconnecteil  with  the 
ownership  of  goods  or  lands,  and  not  embraced  in  the  fullest 
exercise  of  the  jiw  disponcndi.     Such  obligations  are  not,  in 
any  sense,  necessary,  or  even  convenient,  to  tlie  enjoyment  of 
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her  property  by  the  married  woman.  The  true  doctrine 
seems  to  me  tliis :  Tliat  to  the  extent  that  the  feme  does  any 
act  which  enables  her  to  use  or  enjoy  her  separate  estate,  the 
principles  of  equity  will  validate  such  act,  but  beyond  this 
limit  she  is  not  discovert,  and  cannot  bind  herself  or  her 
possessions. 

Xor  do  I  think  that  the  principle  which  would  remove 
from  the  present  case,  and  from  analogous  cases,  the  disabil- 
ity of  the  marrieil  state,  would  be  a  wise  or  politic  regulation. 
Few  women  have,  or  are  likely  to  have,  business  habits  or 
training.  From  their  habits  in  life  tliey  are  necessarily  ex- 
posed to  imposition.  They  must  rely  mainly  upon  others 
witli  respect  to  the  legal  effect  of  their  acts.  To  give  to  such 
an  inexperienced  body  of  persons  the  right  to  endorse  notes,  to 
accept  bills,  and  to  become  surety  on  bonds  and  other  instru- 
ments, under  the  urgency  of  their  husbands,  or  from  the  im- 
portunities of  their  relatives  or  friends,  would  not  be  a  boon, 
but  a  calamity.  In  my  opinion  there  is  nothing  in  the  gen- 
eral doctrines  appertaining  to  the  subject,  that  should  compel 
this  court  to  concede  the  existence  of  the  power  in  question, 
nor  is  there  any  consideration  of  public  i)olicy  which  seems 
persuasive  of  such  a  concession.  I  agree,  therefore,  with  the 
Chancellor,  as  to  the  general  principle,  that  a  court  of  equity 
will  not  effectuate  the  contract  of  a  married  woman,  not 
founded  on  a  valuable  consideration,  binding  her  as  surety 
for  another. 

I  have  reached  this  conclusion  without  drawing  any  of  my 
reasons  from  the  provisions  of  the  statute  of  this  state  for 
the  better  securing  the  property  of  married  women.  The 
entire  effect  of  that  act  is,  according  to  my  construction,  to 
create  in  favor  of  the  married  woman  that  kind  of  estate 
which  would  result  if  these  same  statutory  words  were  inser- 
ted in  a  deed  or  a  will.  The  words  here  used  are  technical, 
having  long  been  in  use,  and  their  meaning  and  legal  effect 
have  been,  in  most  respects,  fully  established.  They  should 
have  the  same  force  whether  found  in  a  private  instrument 
or  in  a  public  statute.     There  is  nothing  in  the  context  of 
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tliis  act  to  modifiy  their  usual  and  recognized  signification. 
The  purpose  of  the  hiw  is  entirely  effectuated  by  putting  in 
the  wife  that  title  to  her  property  which  is  so  well  kno^vn  to 
cfpiity  under  the  designation  of  her  separate  estate.  It 
would  c^crtainly  seem  to  1k^  greatly  incongruous  to  have  two 
rules  of  cH)nstruction  appertaining  to  the  siime  language,  the 
one  to  be  applicHl  to  estates  limited  by  settlement,  and  the 
other  to  estates  arising,  by  force  of  the  same  terms,  under 
the  statutory  provision. 

IJut,  although  my  examination  of  this  subjet*t  has  leil  rao, 
with  rcspci^t  to  the  general  principle  involved,  to  the  same 
c^onclusion  as  that  rcachcil  by  the  Chancellor,  I  find  an  in- 
gredient in  the  case  which  has  a  controlling  effec*t,and  which 
appears  to  have  esc*ape<l  attention. 

There  are  lacts  stated  in  this  bill,  and  which,  consequently, 
arc  admitted  bv  this  demurrer,  which  show  that  the  female 
defendant  had  a  personal  interest  in  raising  the  money  for 
which  this  note  was  given.  The  circumstanci\s  thus  sliown 
arc  these  :  That  one  Edwin  Post,  the  payee  of  the  note  in 
(picstion,  held  a  mortgage  against  both  these  ch/nidants,  hvs- 
Innid  and  irijCy  on  certain  lands  of  the  huslxmd ;  that  the 
money  secured  l)y  this  mortgage  was  the  sum  of  SUVXX\ 
and  that  this  note  was  given  to  the  mortgagee  in  part  yay- 
ment  of  the  encumbrance,  and  in  consideration  of  its  assign- 
ment to  one  l^ardee.  The  language  of  the  bill  in  reganl  to 
these  particulars  is  not  as  full  or  clear  as  it  should  l>e,  but  l>y 
a  rational  constru(*tion  of  it,  the  facts  which  I  have  stattil 
sufficiently  appear.  The  case,  then,  is  this:  A  mortgage  on 
the  lands  of  the  husband,  is  held  against  husband  and  wife, 
and  they  unite  in  giving  a  note  to  raise  money  to  pay  oil*,  in 
part,  such  encumbrance.  Now,  I  think  it  is  clear  that  in 
such  a  transaction  a  consideration  moves  to  the  wile,  for  she 
has  a  valuable,  though  contingent,  intert»st  in  the  projKTty  of 
her  husband,  which  interest  is  en(nimbereil  bv  this  mort- 
gage,  and  the  money  borrowed  was  to  be  ai>plied  so  as,  in 
some  degree,  to  exonerate  such  interest.  In  testing  the  wifeV 
right  to  act  as  a  feme  sole,  the  only  question  is  whether  she  i> 
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to  derive  any  benefit  from  the  transaction,  for  if  such  benefit 
is  to  accrue,  her  right  to  bind  herself  is  unquestionable.  In 
the  al)sence  of  fraud  or  imposition,  this  court  cannot  attempt 
to  measure  the  adequacy  of  the  interest  which  has  induced 
lier  action.  Whenever  her  property  or  rights  arc  involved 
she  lias  a  competency  to  contract,  and  consequently  must 
decide  for  herself  as  to  the  value  of  that  which  she  will  ac- 
quire by  an  outlay  of  her  money,  or  as  an  equivalent  for  her 
engagements.  The  rule,  of  necessity,  mast  be  universal,  that 
in  all  cases  where  the  act  of  the  feme  ensuas  directly  to  her 
own  benefit,  and  she,  expressly  or  by  implication,  binds 
her  estiite,  a  court  of  equity  will  enforce  such  obligation. 
In  the  present  case,  as  the  act  of  ilrs.  Elliott  was  beneficial 
to  herself  as  well  as  her  husband,  it  is  not  in  her  power  to 
repudiate  it.  She  does  not  stand  here  as  a  mere  surety,  but 
as  a  party  having  a  purpose  to  subserve  by  entering  into  the 
contract  in  dispute.  It  is  impossible  to  conjecture  how  far 
her  own  interest  may  have  Ixjcn  the  motive  to  her  conduct, 
but  it  is  enough  to  know  that  the  efliect  of  her  contract  was 
of  possible  benefit  to  her.  As  then  the  act  of  the  married 
woman  in  giving  the  obligation  sued  on,  was  founde<l  on 
some  consideration  valuable  to  herself,  I  can  perceive  no 
reason  why  the  mani lest  justice  of  this  case  cannot  be  reached 
by  the  enforcement  of  this  contract. 

On  this  latter  ground  I  shall  vote  to  reverse  this  decree, 
and  to  give  to  the  complainant  the  relief  prayed  for. 

For  reversal — Beast.ey,  C.  J.,  Bedlk,  Clement,  Dal- 
RiMPi.E,  Depue,   Lathkop,   Ogdex,   Sctddek,  AVai.es, 

AVOODIIUEL.      10. 

For  affirmance — XoXE. 
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Richards,  appellant,  and  Green,  respondent. 

1.  An  unilateral  contract  will  in  no  case  be  enforced  in  equity,  unlea?, 
at  the  time  of  the  decree,  both  parties  can  be  bound  by  it. 

2.  A  feme  coiHU'l  cannot  obtain  a  decree  for  a  specific  performance  of  a 
contract  which  is  not  binding  upon  her. 

3.  A  vendee  of  land  went  into  xxyssession  under  a  parol  agreement  to 
purchase.  Afterwanis,  with  liis  assent,  a  written  promise  was  given  by 
the  vendor,  with  the  consent  of  the  vendee,  to  convey  the  premises  upon 
the  original  terms,  to  the  latter^s  wife.    Sjiecific  performance  was  deowL 


The  opinion  of  the  Chancellor  is  reported  ante  p.  32. 

Jlr.  C,  F.  IFill,  for  appellants. 

J//*.  Frederick  aSY  renSy  for  respondent. 

The  oi>inion  of  the  court  was  delivereil  by 

The  Chief  Justke. 

This  is  a  bill  for  specific  performance.  The  complainants 
set  forth  two  agreements,  the  first  being  oral,  whereby  the 
defendant  agrewl  to  sell  and  convey  to  the  complainant, 
Josej^h  Green,  a  c*ertain  house  and  lot,  for  the  sum  of  §2500, 
of  which  consideration  tlie  amount  of  ?500  was  to  be  cash, 
and  the  residue  secured  by  bond  and  mortgage.  The  record 
of  tlie  agreements  above  referred  to  was  alleged  to  have  been 
made  about  a  year  after  the  prior  agreement,  and  was  in 
writing,  being  in  the  words  following,  viz. :  "  This  is  to 
show  that  I  agree  to  sell  to  Mi-s.  Capt.  Green,  house  and  lot 
Xo.  71  Ferry  street,  for  the  sum  of  two  thousand  five  hun- 
dred dollai-s,  and  tliat  when  there  is  five  hundred  dollars 
paid,  and  the  back  rent,  I  will  give  her  a  deed  and  take  a 
mortgage  for  two  thousand."  This  instrument  is  signed  by 
the  defendant. 

A  tender  of  $500,  and  of  a  bond  and  mortgage  for  tbo 
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residue  of  the  consideration  money,  being  made  to  the  de- 
fendant, he  refuseil  to  convey  the  premises  in  question. 

Part  of  the  argument  before  tliis  court  was  direi»ted  to  the 
question  whether  this  written  agreement  was  of  such  a  nature 
as  to  be  enforceable  in  a  court  of  ecjuity.     It  wjis  said  by  the 
counsel  of  the  defendant  that  this  agreement,  being  made 
with  a  married  woman,  who  is  incapable  of  contracting  Avith 
respect  to  the  purchitsc  of  property,  was  not  mutual ;  that  it 
was  entirely  unilateral,  and  that  while  it  was  insisted  that 
the  defendant  was  bound  by  its  stipulations,  the  complainant, 
Mrs.  Green,  was  free  from  all  obligation  to  perform  it.     If 
this  contract  is  to  be  regarded  as  made  with  a  married  woman 
having  no  separate  estate,  and  therefore  under  the  usual  dis- 
ability of  coverture,  both  at  law  and  in  equity,  it  appears  to 
me  that  this  objection  would  be  clearly  tenable.     It  is  true 
that  there  are  exceptions  to  the  rule  that  a  (»ourt  of  equity 
will  not  perform  unilateral  contracts,  as,  for  instance,  in  those 
cases  where  an  agreement  which  the  statute  of  frauds  requires 
to  be  in  writing,  has  been  signed  by  one  of  the  parties  only, 
or  when  the  contract,  by  its  terms,  gives  to  one  party  a  right 
to  the  performance  which  it  does  not  confer  upon  the  other, 
an  example  of  which  is  exhibited  in  the  instance  of  a  lease 
for  years  which  gives  an  option  to  the  lessee  to  purchase 
during  the  term.     But  it  will  be  observed  that  when  such 
contracts  come  to  be  enforced  in  e(piity,  they  cease  to  be 
unilateral,  for  upon  filing  the  bill,  the  party  who  was  before 
unbound  puts  himself  under  all  the  obligations  of  the  con- 
tract.    By  his  own  act  he  makes  the  wntract  mutual,  and 
the  other  party  is  enabled  to  enforce  it.     The  consequence  is, 
that  in  every  case  that  I  can  find,  where  spec»ific  performance 
has  been  ordered,  a  mutual  remedy  existed  upon  it  at  the 
time  of  the  rendering  of  the  decree.     It  seems  to  me  that  the 
rule  is  universal  to  this  extent,  that  equity  will  not  direct  a 
performance  of  the  terms  of  an  agreement  by  the  one  i>arty, 
when,  at  the  time  of  such  order,  the  other  party  is  at  liberty 
to  reject  the  obligations  of  such  agreement.     In  the  present 
instance,  if  we  look  u}k>u  the  female  complainant  as  incapa- 
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hie  of  ineiirriiig  the  ohligations  of  this  contract,  she  urouUl  be 
at  liherty  to  rtject  any  performance  on  the  part  of  the  defend- 
ant that  might  be  decreed  in  .her  favor,  and  there  would  Ix? 
no  method  by  Avliioh  she  could  be  compelled  to  yield  to  the 
terms  of  the  contract  on  her  side.  Such  a  posture  of  parties 
does  not  seem  to  me  equitable.  I  find  no  case  which  nurrants 
such  a  result.  A  i>ointed  illustration  of  the  opposite  rule  k 
aftbrded  by  the  judgment  of  the  court  in  the  case  of  Flight  x. 
Bollandj  4  Russ.  298.  That  was  a  suit  for  a  si)ecifie  perform- 
ance of  a  contract  by  an  infant^  and  the  bill  was  dismissed, 
with  costs,  on  the  ground  that  he  was  neither  originally 
bound  by  the  contract,  nor  by  the  filing  of  the  bill  by  his 
next  friend.  The  principle  of  this  case  is  completely  appli- 
cable to  the  present  bill,  so  far  as  relates  to  the  contract  made 
Avith  the  feme  covert. 

In  avoidance  of  this  objection  an  ingenious  attempt  was 
made  by  the  counsel  of  the  complainants  to  convince  the 
court  that  Mrs.  CJrccn  was,  with  respect  to  the  transaction  in 
question,  to  be  regarded  as  a  icnic  covert  possessed  of  a  sejw- 
rate  estate.  At  tlic  time  she  received  the  written  contract 
from  the  defendant,  she  paid  him  SlOO,  and  the  argument  is 
that  this  was  her  own  nionev.  But  this  was  the  monov  of 
lier  husband,  and  it  did  not  cease  to  be  his  until  it  came  to 
the  hands  of  the  defendant.  So  the  §500  which  was  siibse- 
([uently  tendered  belonged  to  the  husband,  and  there  is  no 
grouud  on  whicli  the  idea  of  property  in  the  wife,  in  such 
monev,  can  be  rested.  This  latter  monev  was  never  even  iu 
her  hands  nor  in  anvwise  under  her  control.  I  think  the 
facts  plainly  show  that  the  husband  was  to  pay  for  the  prem- 
ises in  question,  and  that  all  the  money  either  j>aid  or  ton- 
dertnl  for  that  purpose  was  his  own,  and  that  no  part  of  it  can 
be  said,  without  j)utting  an  undue  force  upon  the  evidence,  to 
have  constituted  a  separate  estate  in  the  wife.  The  itt<e,  as  1 
think,  cannot  be  siifely  put  upon  this  ground. 

But  there  is  another  view  of  this  case. 

I  think  it  appears  from  the  pleadings  and  evidence,  with 
suilieient  certainty,  tliat  the  complainant  Joseph  Green  cu- 
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tered  into  the  possession  of  these  premises  under  the  agree- 
ment of  the  defendant  to  sell  and  eonvev  them  to  him.  I 
ol)serve  that  the  defendant,  in  his  examination  as  a  witness,  has 
denied  this  fact,  but  such  denial  is  in  strange  contrast  with 
the  statements  in  this  respect  of  his  answer.  It  would  be 
difficult  to  frame  a  more  positive  and  circumstantial  assertion 
or  admission  of  the  circumstance  in  question  than  is  to  be 
found  in  the  answer  of  this  defendant.  In  the  clearest  terms 
it  sets  out  the  parol  contract  that  the  complainant  was  to  pay 
him  a  certain  rent  for  a  year,  and  that  he,  the  defendant, 
uix)n  the  performance  of  certain  conditions,  was  to  convey 
the  property  to  the  complainant ;  and  it  then  avers  in  this 
language,  "that  under  this  last-mentioned  agreement,  an<l 
under  or  on  no  other  agreement,  terms,  and  conditions,  the 
said  Joseph  Green  entered  upon  and  took  possession  of  the 
aforesaid  premises,  and  he  has  held  possession  of  the  same, 
and  continuc»s  to  hold  possession  thereof  at  the  present  time." 
After  so  explicit  a  declaration,  the  subsequent  oath  of  the 
defendant  is  entirely  impotent  to  bring  the  matter  in  doubt. 
I  am  entirely  satisfie<l  that  the  complainant  did  go  into  pos- 
session of  these  premises  under  an  agreement  for  a  title,  and 
that  conse([uently  the  statute  of  frauds  cannot,  in  a  coiu't  of 
efpiity,  have  any  appli(»ation  to  the  transaction. 

The  only  difficulty  is  to  ascertain,  to  the  requisite  certainty, 
the  terms  of  the  agreement  thus  in  fact  executed.  The  de- 
fendant insists  that  it  was  a  condition  precedent  to  the  con- 
veyance of  the  property,  that  the  complainant  should  refrain 
for  a  year  from  the  use  of  intoxicating  liquors.  This  is  denied 
by  the  complainant,  and  I  am  satisfied  that  although  it  is 
highly  probable  that  at  the  time  of  the  negotiations  between 
these  parties,  some  reference  was  made  to  the  occasional  in- 
temi)erance  of  the  complainant,  and  it  may  be  that  he  even 
promised  to  refrain  from  such  vice  for  the  time  specified,  still 
such  subject  did  not  enter  as  a  stipulation  into  the  bargain 
lx?tween  these  parties.  This,  I  think,  is  conclusively  manifest 
from  the  absence  of  all  reference  to  the  matter  in  the  agree- 
ment as  it  was  reduced  to  writing,  at  the  time  that  it  was 
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agreed  that  the  wife  should  take  tlie  title.  I  cannot  find  tliat 
there  is  the  slightest  ground  to  supjwse  that  the  bargain  was 
altered  on  that  occasion  in  any  respect,  except  with  reference 
to  the  grantee.  The  husband  consented  that  the  wife  should 
take  the  title,  and  the  defendant  accordin<]:Iv  wrote  out  the 
terms  on  Avhich  he  was  to  convev  such  title  to  her.  He  does 
not  even  himself  pretend  tliat  he  made  any  new  agreement, 
and  he  is  entirely  unable  to  give  any  satisfactory  ri'ason  why, 
in  this  paper,  he  omittcnl  the  stipulation  which  he  now  insi?ts 
was  one  of  the  conditions  on  which  his  promise  to  sell  and 
convey  were  dependent.  In  my  judgment,  this  agreement, 
as  written  out  by  the  defendant  himself,  should  be  taken  as 
conclusive  as  to  the  terms  on  which  this  proi>erty  was  to  be 
conveyed.  This  view  ixmuovcs  all  difficulty  from  this  branch 
of  the  cuse. 

With  respect  to  the  objection  that  the  agreement  is  im- 
perfect, inasmuch  as  it  does  not  appear  when  the  mortgage 
which  is  to  be  given  ibr  the  balance  of  the  consideration 
money  is  to  be  payable,  1  concur  witli  the  opinion  expressed 
in  the  Court  of  Chancery.  Where  nothing  is  said  about  a 
creilit  to  be  given,  and  there  are  no  circumstances  from  which 
an  inference  can  be  made  that  it  was  the  intention  of  the 
parties  tliat  the  time  of  payment  should  be  postponeil,  the 
monev  is  iiavable  immediatelv. 

ili-s.  Green  is  entitled  to  a  convevance.  The  reference  to 
the  master  should  be  broad  enough  to  ascertain  if  any  part 
of  the  purcliase  money  has  lx»en  paid. 

The  decree  should  l>e  affirmed,  with  costs. 

For  affirmance — Beast.kv,  C.  J.,  Bedle,  Clement,  Dal- 
RiMPLE,  Depi'e,  Dodi),  L.vtiirop,  Ogdex,  Oldex,  ScrD- 
DEK,  Van  Swkel,  Woodhull.     12. 

For  reversal — None. 
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Z.vimiSKiE,  appelLint,  and  AVood,  respondent. 

1.  Where  there  is  a  limitation  to  the  issue  of  tlic  bodv,  followed  bv  the 
addition  of  a  limitation  to  the  heirs  general  of  such  issue,  such  addition 
will  not  prevent  the  word  "issue"  from  operating  to  raise  iin  estate  tail. 

2.  The  tenth  section  of  tlie  act  relating  to  descents  does  not  apply  to 
estates  limited  in  special  tail. 

.'5.  The  whole  practical  eflect  of  this  clause  seems  to  be  to  abolish  the 
rule  in  Shelly's  case,  when  an  estate  is  given  for  life,  with  a  remainder 
to  the  heirs  general  of  such  donee. 

4.  Every  kind  of  estates  tail  are  regulated  by  the  eleventh  section  of 
said  act. 


The  gronnds  of  the  decree  made  in  the  Court  of  Chancery 
in  this  cause  are  fully  set  forth  in  the  following  opinion, 
delivered  in  that  court  by 

The  Vice-Ciiancellor.  The  bill  in  this  suit  is  to  en- 
force the  specific  performance  by  the  defendant  of  his  agree- 
ment to  purchase  of  the  complainant  an  equal  undivided 
fourth  part  of  certain  lands  in  the  county  of  Hudson.  The 
agreement  calls  for  the  conveyance  of  an  unencumbered  and 
indefeasible  fee  simple  estate.  The  demurrer  alleges  that  the 
complainant's  estate,  as  set  forth  in  the  bill,  and  which  he 
offers  to  convey,  is  not  such  as  the  contract  requires.  AVhether 
it  is  or  not,  depends  upon  the  true  construction  of  the  will  of 
Jasper  Zabriskie,  deceased,  who  was  the  great  grandfather  of 
the  complainant,  and  in  1828  died  seized  of  the  lands  in 
dispute.  His  will  was  duly  proved  the  same  year,  and  that 
part  of  it  from  which  the  complainant's  title  is  deriveil  dis- 
poses of  the  lands  in  question  as  follows : 

"  I  give,  devise,  and  bequeath  to  my  son  Michael  for  life, 
and  to  such  lawful  issue  of  his  body  as  he  may  have  by  any 
after-marriage,  their  heirs  and  assigns  forever,  the  house,  Ac. 

Vol.  VIII.  2  m 
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(describing  the  lands).  Should  my  son  Miehacl  die  without 
leaving  such  issue,  then  I  give,  devise,  and  bequeath  the  saiJ 
lands  to  the  lawful  issue  of  my  grandson  Allwrt,  their  heirs 
and  assigns,  forever.  Should  my  grandson  Albert  die  without 
leaving  such  lawful  issue,  then  I  give,  devise,  and  betjuoath 
the  said  lands  to  the  lawful  issue  of  the  body  of  my  grandson 
Jasper  Garretson,  their  heirs  and  assigns,  forever.  Should 
his  (Jasper's)  line  fail,  then  I  give,  devise,  and  beque:ith  the 
said  lands  to  my  own  heirs,  their  heirs  and  assigns,  forever, 
accordinti:  to  the  law  of  descents  of  Xew  Jersev  in  forcv  at 
the  time  of  mv  decease." 

The  testator's  son  Michael,  to  whom  the  devise  is  fir^t 
made,  was  the  father  of  Albert,  and  died  in  1855,  without 
having  contracted  the  after-marriage  spoken  of  in  the  will, 
and  without  having  had  any  chiUlren  except  his  son  AllnTt, 
who  is  still  living.  Albert  had  eight  children  living  at  the 
death  of  his  father.  The  complainant  is  one  of  these  eiglit, 
and  claims  title  to  the  undivided  fourth  part  in  two  wav.-, 
asserting,  first,  that  upon  Michael's  death  the  title  vestal  in 
Albert ;  that  he  afterwards  conveyed  to  his  son  Michael  A., 
who  afterwards  conveyed  to  his  brother,  the  cx)mplainant;  and, 
second y  that  if  upon  Michael's  death  the  title  did  not  \v<t  in 
Albert,  it  vested  in  his  eight  children  then  living,  each  ot* 
whom  took  an  undivided  eighth  part,  wliercby  and  by  nie:m> 
of  the  conveyance  fnnu  his  brother  Michael  A.,  the  com- 
plainant became  the  owner  of  one-fourth.  The  defendant,  by 
his  demurrer,  admits  the  conveyances,  but  denic^s  that  the 
complainant,  if  seized  at  all,  is  seized  of  an  indvjuwhk 
estate.  • 

The  complainant's  lirst  insistment  is  that  upon  Michael's 
death  the  title  vested  in  Albert.  It  is  not  daimeil  that  ihi?* 
was  the  testator's  intent,  or  that  it  follows  from  the  words  of 
the  will,  understood  in  their  ordinary  untechnical  sense.  On 
the  contrary,  it  is  periectly  ck'ar  that  the  intent  wiis  directly 
the  opposite,  and  that  both  the  intent  and  the  natural  iraj>ort 
of  the  words  would  exclude  Albert  from  thus  ac*quiring  any 
interest  in  this  portion  of  the  testator's  estate.  But  the  insist- 
ment is  that  the  laiv  gives  to  the  words  a  meaning  and  effect 
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to  which  their  ordinary  import  must  yield,  and  the  argument 
in  support  of  this  insistment  is  based  on  the  first  and  second 
sections  of  "  An  act  further  regulating  the  descent  of  real 
estiite,"  passed  the  13th  of  June,  1820,  being  sections  10  rf*  11,. 
Kix.  Dig,y  (Ath  e<L,)  jy,  237. 

The  first  of  these  sections  enacts  that  in  case  any  lands 
"shall  hereafter  be  devised  by  the  owner  thereof  to  any  person 
for  life,  and  at  the  death  of  the  pei'son  to  whom  the  same 
shall  be  so  devised  for  life,  to  go  to  his  or  her  heirs,  or  to  his 
or  her  issue,  or  to  the  heirs  of  his  or  her  body,  then  and  ia 
such  wise,  after  the  death  of  such  devisee  for  life,  the  said 
lands  shall  go  to  and  be  vestwl  in  the  children  of  such 
devisee,  equally  to  be  divided  between  them  as  tenants  in 
common  in  fee,  but  if  there  be  only  one  child,  then  to  that 
one  in  fw." 

Bv  the  second  section,  when  a  conveyance  or  devise  vest^ 
an  estate  which,  under  the  statute  of  the  thirteenth  of  Ed- 
ward the  First,  would  have  been  held  an  estate  in  fee  tail,  the 
grantee  or  devise  takes  an  estate  for  life  only,  and  the  lands 
afterwards  go  to  the  children,  x\&  is  in  the  preceding  section 
directe<l. 

The  words  of  this  devise,  "  to  my  son  Michael  for  life,  and 
to  such  lawful  issue  of  his  boily  as  he  may  have  by  any  after- 
marriage,"  do  not  bring  it  within  the  letter  of  either  of  the 
sections.  But  the  statute  is  not  to  be  confined  to  mere  iden- 
tity of  words.  The  first  section  was  held  in  Den  v.  Demarest, 
1  Zab,  538,  to  counteract  entirely,  so  far  as  devises  are  con- 
cerned, the  operation  of  the  rule  in  Shelly's  case,  and  this 
was  declared  to  be  its  main  end  and  design.  This  declaration 
can  only  stand  upon  the  ground  that  the  words  of  the  section 
"  to  his  or  her  heirs,  or  to  his  or  her  issue,  or  to  the  heirs  of 
his  or  her  body,'^  are  general  terras,  and  comprehensive  of 
the  various  words  which  in  any  devise  would  subject  it  to 
the  operation  of  that  rule.  In  the  same  way  the  words  in 
the  second  section,  "an  estate  in  fee  tail,"  created  by  the 
words  "  heirs  of  the  body,"  must  include  every  special  form 
which  an  estate  tail  can  take  on.  In  this  view,  the  object  of 
the  first  section  was,  so  fiir  as  wills  are  concerned,  to  abrogate 
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the  rule  in  ShcUy's  case ;  the  object  of  the  second  section,  to 
abolish  estates  tail. 

The  devise  in  the  present  case  is,  "  to  my  son  Michael  for 
life,  and  to  such  lawful  issue  of  his  bodv  as  lie  niav  have  bv 
any  after-marriage."    These  words  ci\nnot  create  an  estate  tail 
except  by  force  of  that  rule.     If  they  are  within  the  scojk?  of 
that  rule,  the  devise  became  liable  to  the  action  of  each 
section  alike,  and  an  estate  for  life  was  by  each  section  vested 
in  ilichael,  upon  whose  death  his  only  child,  Albert,  took 
the  whole  estate  in  fee.     In  that  event,  the  complainant,  bv 
the  convevances,  is  the  owner  of  the  whole  indefeasible  estate 
instead  of  one-fourth,  and  the  demurrer  must  fall.     This 
construction  vests  in  Albert  other  lands  not  includeil  in  the 
conveyances,  and  which  the  testator  obviously  meant  him  not 
to  have.     But  if  that  rule  does  not  attiich  to  the  devise, 
neither  section  of  the  statute  will  affect  it,  and  the  intention 
of  the  testator  will  prevail.     The  rule  in  Shelly 's  case  was  of 
feudal  origin  and  j)olicy,  and  was  designed  to  favor  the  trans- 
mission of  estates  by  descent,  and  prohibit  their  transmission 
in  certain  lines  of  succession  bv  means  of  a  deed  or  will 
instead  of  by  inheritance,  according  to  the  course  of  the  law. 
In  that  ancient  case  it  was  expressed  that  when  the  ancestor, 
by  any  gift  or  conveyance,  taketh  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estJite  is   limiteil,  either 
meiliatelv  or  immediatelv,  to  his  heirs  in  ftH3  or  in  tail,  ih( 
Imrs  are  words  of  limitation  of  the  estate  and  not  wonlsof 
purchase.     By  which  is  meant  that  the  ancestor,  or  in  other 
words  the  fii^st  taker,  takes  the  whole  estate  in  fee  instead  of 
for  life,  when  the  words  are  to  his  heirs,  and  an  estate  tail 
instead  of  for  life,  when  the  words  are  to  the  heirs  of  his 
body.    This  rule  was  not  one  of  interpretation  but  of  positive 
law.    It  did  not  seek  the  intention,  but  in  most  cases  defeated 
it.     AVhere  by  fair  interpretation  of  the  instrument  the  ex- 
presse<l  intention  was  not  such  a  dispasition  as  the  nilc  pro- 
hibited, the  rule  did  not  apply.     AVhere  it  was,  the  rule 
inflexibly  interfered  to  prevent  it.     The  question,  when  the 
intention  came  in  conflict  with  the  rule,  was  often  extremely 
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difficult  to  solve.  The  vast  raiiltitiule  of  casas  wherein,  since 
1581,  when  this  rule  was  laid  down,  its  application  has  been 
made  matter  of  judicial  decision,  fornis  a  most  abstruse  and 
perplexing,  and  now  nearly  obsolete  part  of  the  law.  Many 
of  these  cases  were  cited  at  the  argument,  and  reasoned  on 
with  great  ability  and  learning,  by  the  counsel  of  com- 
plainant, to  show  that  the  words  of  the  present  devise  are 
within  the  sco[>e  of  that  rule.  After  the  best  consideration  I 
have  been  able  to  give  them,  I  think  this  view  cannot  be 
maintained. 

A  single  feature  of  this  devise  is,  in  my  judgment,  a  suffi- 
cient reason  why  the  rule  cannot  attach  to  it.  This  feature 
is  the  addition  to  the  word  issue,  of  the  words,  "  their  heirs 
and  assigns  forever."  They  are  approj)riate  and  tochnical 
words  to  describe  a  fee  simple  estate.  They  are  descriptive 
of  a  different  and  larger  interest,  and  one  of  different  de- 
scendible qualities  from  that  which  such  issue  would  take  by 
virtue  of  the  rule,  if  these  superadded  words  had  been 
omitted.  They  import  an  order  of  succession  different  from 
that  imported  by  the  limitation  to  the  issue.  They  break  the 
succession  by  making  the  issue  a  new  stock  of  descent.  This 
circumstance,  as  I  understand  the  rule,  goes  to  its  rationale 
and  gist.  In  Preston  on  Estates,  chapter  third,  in  a  defini- 
tion marked  by  explanatory  fullness,  the  limitation  is  de- 
scribed as  to  a  class  or  denomination  of  persons  to  take  in 
succession  from  generation  to  generation.  AVhere  this  is 
not  the  effect  of  the  words  of  the  devise  the  rule  docs  not 
appl^^,  and  the  testator's  expressed  intent  is  carried  into 
effect.  Thus  in  Doe  v.  Collin,  4  T,  R.  294,  where  the  devise 
was  of  a  moiety  to  A  for  life,  and  to  the  issue  of  her  body,  with 
the  superadded  words,  "and  to  their  heirs  forever,"  the  judg- 
ment of  Lord  Kenyon  was.  A,  tenant  for  life,  with  remainder 
to  her  children  in  fee.  There  the  estate  to  commence  in  and 
l>e  deduced  from  the  persons  who  should  be  the  issue  of  her 
body,  was  more  extensive  than  the  estate  in  tail  which  A 
would  have  taken  on  the  supposition  that  the  limitation  to 
her  for  life,  and  the  issue  to  her  body,  gave  her  the  inherit- 
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ance.    Lord  Kenyon  said  in  this  ease,  that  in  a  will  issue  is  a 
word  either  of  purchase  or  limitation,  as  will  best  answer  the 
intention  of  the  devisor.      In  other  eases  the  superadded 
words  import  a  less  extensive  estate,  and  on  the  same  ground 
of  an  interruption  in  the  nature  of  the  succession,  exempt 
such  cases  from  the  influence  of  the  rule,  and  in  each  case 
make  the  words  issue  or  heirs  descriptive  of  the  persons  who 
shall  take,  and  their  taking  to  be  by  purchase  and  not  by 
descent.  This  doc»trine  and  its  exemplifying  cases  are  set  forth 
in  the  third  chapter,  above  cited,  of  Preston  on  Estates,  a  chap- 
ter exclusively  devoted  to  an  exposition  of  that  celebrated  rule. 
On  page  352,  he  says :     "  Perhaps  it  will  not  be  too  much 
to  assume  it  as   a   general  conclusion,  deducible  from  the 
authorities  which  have  been  noticed,  that  the  point  of  dif- 
ference furnished  by  the  cases,  is  that  whenever  the  super- 
added words  of  limitation  do  intentionally  give  a  direction 
to  the  course  of  descent,  different  from  that  which  must  take 
place  under  the  former  branch  of  the  gift,  so  often  the  word.'?, 
*heii-s,  <tc.,'  in  that  branch  of  the  limitation,  will  be  words  of 
purchase  and  not   of  limitation."      On  page  379,  he  sav^ 
that  **  the  word  isi!tuc  is  not  vx  r/  termini  within  the  rule  in 
Shellv's  case.     It  is  a  word  of  less  determinate  meaning  tlian 
the  words  heirs  of  the  hochf,  and  in  wills  depends  for  its  con- 
struction more  on  the  intention   of  the  testator,  than  on  the 
strict  rules  of  the    law."      See,   also,    JIai/es'   Essaif,  Lav 
Librarify  VoL  VI L  ;  Sisson  v.  Seahuri/,  1  Sumner  238  ;  Cruii*( 
on  Heal  Property ^  Title,  Devise,  chap,  14,  §  24  ;  4  Kent  221. 
^ly  o])inion  is,  that  the  rule  in  Shelly 's  case  would  not, 
prior  to  the  state  of  1820,  have  attached  to  the  words  of  thus 
devise,  and  that,  therefore,,  its  legal  meaning  and  effect  are 
exactly  what   the   testator   meant   them    to    be,   viz.    a  lite 
estate  in  Michael,  with  remainder  in  fee  to  his  issue  bv  anv 
subsequent   marriage.     This  remainder  was  contingent,  be- 
cause such  issue  were  not  in  being  when  the  will  took  effect 
The  remainder  failed,  because  Michael  dieil  without  such  a 
marriage,  and  thereupon  the  fee  vt^sted  in  the  issue  of  Albert, 
being  his  eight  children,  then  living.     I  think,  also,  it  vested 
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in  these  eight,  to  the  exchisiou  of  any  who  might  afterwards 
be  born,  because,  under  the  rule  in  such  eases,  the  death  of 
Michael  was  the  period  of  distribution.     2  Jannan  76. 

The  coniphiinant  in  this  way  became  seized  of  one-eighth, 
and  by  the  conveyance  of  his  brother,  of  another  eighth.  The 
only  question  remaining  is,  does  any  defeasible  quality  belong 
to  his  fourth,  thus  acquired?  The  devise  is,  "should  my 
grandson,  Albert,  die  without  leaving  such  lawful  issue,  then 
I  give,  devise,  and  bequeath  the  said  lands  to  the  lawful 
issue  of  my  grandson,  Jiisper  Garretson."  The  meaning  of 
the  words  "  die  without  leaving  such  lawful  issue,"  must  be 
held  in  this  cuse  to  be  settled  bv  the  decision  of  the  Court  of 
Errors,  in  Cotheal  v.  Jlorehousc,  2  Zab,,  note.y  page  440.  They 
denote  a  definite  failure  of  issue.  The  failure  of  Albert's 
descendants  is  a  failure  at  his  death.  This  altered  meaning  of 
the  words  has  the  effect  to  sustain  the  devises  over,  which 
would  have  been  bad  for  remoteness  by  the  law  as  it  stood 
before  that  decision  was  made.  If,  therefore,  at  Albert's 
death,  none  of  his  issue  should  be  living,  the  devise  over 
Mould  carry  the  lands  to  the  children  of  Jasper.  If  the  word 
having  could  be  construed  as  having,  as  the  complainant 
contends  it  should  be,  the  title  of  the  complainant  would  be 
al)solutc.  But  I  can  see  no  propriety  in  such  a  construction. 
The  case  of  iJn  Bois  v.  Ray,  35  N.  Y,  Rep,  162,  and  the 
authorities  therein  cited  and  reviewed,  where  this  change  of 
leaving  for  having  was  made,  arc  broadly  distinguishable 
from  this.  In  all  the  cases  it  is  put  upon  the  ground  that 
such  a  construction  is  necessary  to  sastain  the  validity  of  the 
disposition,  to  make  the  will  consistent  with  itself,  or  carry 
out  the  testator's  manifest  intent.  In  such  cases,  the  primary 
rule  that  the  plain  and  unambiguous  words  of  the  will  must 
prevail,  is  applied,  in  connection  with  other  rules  of  interpre- 
tation, to  as<*ertain  what  the  testator  meant.  AVhere  the  plain 
meaning  of  the  words  leads  to  results  which  other  sound 
rules  of  interpretation  forbid,  every  effort  will  be  made  to 
"manage"  the  words  and  keep  them  in  subjection  to  the 
sense.     In  the  present  case,  no  such  results  will  be  produced 
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if  the  words  are  strictly  adhorcnl  to.  The  effect  of  the  pro- 
posed change,  l>esides  being  advantageons  to  the  present 
owners  of  the  lands,  wonld  make  the  will,  perhaj^,  a  more 
judicious  one,  in  the  opinion  of  others.  It  need  hanlly  be 
said  that  this  circumstance  alone  is  not  to  be  consideroil. 
The  testator,  not  the  court,  makes  the  will.  As  said  in  Ehf  v. 
Eli/y  5  C,  E,  (Jrevn  49,  no  testator  could  safely  express  any 
intention,  if  the  courts,  at  their  pletisure,  could  substitute 
words  which  would  change  his  direction. 

The  complainant's  estate  is  not,  theretbre,  indefeasible,  and 
the  demurrer  must  lx>  sustainiil. 

1  respectfully  advise  a  decree  in  aiH'ordancc*  with  the  above. 

From  the  dwree  so  made,  the  complainant  appeaknl  io 
this  court.     The  aj)peal  Mas  argued  by 

J//'.  L,  Zahrkhh^  for  aj)pcllant. 

J//*.  Di.roVy  for  respondent. 

The  oi>inion  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  question  is  whether  the  title  tendered  in  the  bill  i> 
good,  and  is  such  a  one  as  is  calliHl  for  by  the  agreement  to 
purchase.  This  controvei'sy  depends  on  the  legal  effect  of  a 
cM?rtain  provision  in  the  will  of  Michael  Zjibriskie.  The 
comj)lainant  claims  that  by  force  of  this  instrument  he  luu* 
a  fee  simple  in  the  entire  property,  or  at  the  k'ast,  a  fee  in 
the  undivided  fourth  part  of  the  premises,  which  was  the 
quantity  agreed  to  be  sold  by  him.  He  further  claims  that 
such  estate  is  subject  to  no  contingency  and  is  indefeasible. 
These  are  the  questions  to  be  settled  on  this  apj)eal. 

The  contested  declaration  of  this  will  is  in  these  words 
viz  :  "  I  give  and  bequeath  to  my  son  Michael,  for  life,  and 
to  such  lawful  issue  of  his  bodv  as  he  mav  have  bv  an v  after- 
marriage,  their  heirs  and  assigns  forever,  the  house,  &c.,  (de- 
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scribing  the  lands.)  Should  my  son  Michael  die  without 
leaving  such  issue,  then  I  give,  devise,  and  bequeath  the  said 
lands  to  the  lawful  issue  of  my  grandson  Albert,  their  heirs 
and  assigns  forever.  Should  my  grandson  Albert  die  with- 
out leaving  such  lawful  issue,  then  I  give,  devise,  and  be- 
queath the  said  lands  to  the  lawful  issue  of  the  body  of 
my  grandson  Jasper  Garretson,  their  heirs  and  assigns  for- 
ever. Should  his  (Jasper's)  line  fail,  then  I  give,  devise,  and 
bequeath  the  said  lands  to  my  own  heirs,  their  heirs  and  as- 
signs forever,  according  to  the  law  of  descents  of  New  Jersey 
in  force  at  the  time  of  mv  decease.'' 

Michael,  the  son  of  the  testator,  died  without  leaving  issue 
by  the  designated  marriage;  Albert,  the  grandson,  is  still 
living  and  has  eight  children,  of  whom  the  complainant  is 
one.  It  also  appears  in  the  case  that  the  complainant  has^ 
through  mean  conveyances,  all  the  interest  in  the  lands, 
if  any  such  accrued,  which  came  by  virtue  of  the  foregoing 
tc»stamentary  provision  to  his  father  Albert,  and  this  c(mdi- 
tion  of  the  c»ase  gives  occasion  to  the  inquiry  above  stated, 
whether  or  not  the  complainant  has  an  estate  in  fee  simple 
in  the  premises  embrac^'d  in  the  bill  of  complaint.  This 
contention  stands  upon  these  grounds:  that  the  devise  to 
Michael,  the  grandfather  of  complainant,  is  a  fee  tail ;  that 
by  force  of  the  statute  of  this  state  regulating  the  descent  of 
lands,  such  an  e^state  was  converted  into  a  life  estate  in  the 
grandfather,  and  into  a  remainder  in  fee  in  Albert,  the  son, 
and  that  such  ftM»,  by  the  conveyances  just  mentioned,  is  now 
vesteil  in  the  complainant.  The  title  thus  deduced  was  not 
approved  of  in  the  Court  of  Chancery,  it  being  there  decided 
that  the  devise  in  question  did  not  create  an  estate  tail.  It 
was  concedcnl  that  the  words,  "  I  give,  devise,  and  berpieatli 
to  my  son  Michael,  for  life,  and  to  such  lawful  issue  of  his 
body  as  he  may  have  by  any  after-marriage,"  standing  alone 
and  unexplained,  would,  by  virtue  of  the  rule  in  Shelly's 
case,  have  created  a  fee  tJiil,  but  it  was  considered  that  the 
subsequent  wortls,  limiting  forever  the  estate  to  the  "  heirs 
and  assigns"  of  the  issue  of  the  body,  showed  a  clear  inten- 
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tion  that  the  estate  was  not  to  pass  by  ^Yay  of  indefinite  suc- 
cession to  the  lineal  descendants. 

It  is  certainly  clear  that  this  devise,  in  the  absence  of  the 
woi*ds  which  were  deemed  explanatory  of  the  previous  limi- 
tation, would,  in  view  of  a  rule  of  law,  entirely  settled,  have 
given  a  fee  tail  to  Michael,  the  son  of  the  testator,  and  his 
issue  by  the  designate<l  marriage.  It  was  said  that  such  a 
limitation  would  have  fallen  under  the  regulation  of  the 
tenth  section  of  the  act  relating  to  the  descent  of  lands. 
Xiv.  Dig.  237.  But  as  the  estate  thus  formed  would  have 
been  an  estate  tail  special,  being  confined  to  the  issue  by  a 
subsequent  marriage,  that  clause  of  the  act  would  have  been 
wholly  inapplicable.  It  is  true  that  in  order  to  bring  this 
sec»tion  into  force  it  is  not  necessary  that  the  verbal  descrip- 
tion of  the  estate  in  the  will  must  correspond  with  the  verbal 
description  of  the  statutory  subjec^t,  but  the  two  things  in 
point  of  fact  must  be  the  same.  This  provision  in  the  act, 
construeil  according  to  the  unobscure  meaning  of  its  plain 
terms,  and  giving  to  them  their  common  law  cfiwt,  embraces 
nothing  except  estates  tail  general,  arising  by  devise.  Its 
language  is:  "  In  case  any  lands,  itc,  shall  hereafter  Im?  de- 
vised by  the  owner  thereof  to  any  person  for  life,  and  at  the 
death  of  the  j)erson  to  whom  the  siune  shall  so  be  deviscnl  for 
life,  to  go  to  his  or  her  heirs,  or  to  his  or  her  issue,  or  to  the 
heirs  of  his  or  her  binly,  then,  and  in  that  case,"  <tc.  The 
subjivt  to  be  regulate<l  is,  in  these  ternis,  very  plainly 
described.  It  is  a  life  estate  in  the  first  devisee,  with  a  re- 
mainder to  his  lineal  descendants  in  indefinite  succession. 
It,  therefore,  does  not  aj)ply  when  the  limitation  is  only  to  a 
particular  class  of  lineal  descendants,  which  is  the  present 
cit<e.  But  it  does  not  seem  to  me  that  this  construction  can 
have  any  important  infiuence  in  the  application  of  this  statute 
to  the  present,  or  to  any  other  testamentary  disposition  which 
relates  to  estates  tail.  I  have  not  been  able  to  discern  that 
there  can  arise  anv  case  in  which  this  tenth  section  of  this 
act  cnin  have,  in  such  respectt,  any  practical  effect  whatever. 
It  has  been  said  by  Mr.  Griffith,  that  the  purpose  of  the 
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clause  was  to  abolish  the  rule  in  Shelly's  case;  but  it  is 
manifest  that  it  can  effect  this  end  only  to  a  limited  extent, 
as  it  does  not  relate  to  estates  tail,  arising  by  force  of  such 
rule  out  of  the  limitations  of  a  deed,  nor  to  estates  tail 
special.  However,  I  suppose  there  can  be  no  doubt  that  the 
design  was  to  control  the  rule  in  this  limited  degree.  But 
the  difficulty  is  to  perceive  the  use  of  such  a  control  over  the 
creation  of  estates  tail,  because,  if  the  rule  is  allowed  to  re- 
main, and  an  estate  tail  should  come  into  existence  under  its 
operation,  the  result  will  be,  in  point  of  fact,  the  same  as 
though  the  rule  had  been  rendered  inojwrative.  In  every 
case  in  which  an  estate  tail  arises,  the  eleventh  section  of  the 
act  disposes  of  it  in  the  same  way  as  it  is  disposed  of  in  the 
tenth  section,  that  is,  it  gives  a  life  estate  to  the  first  taker, 
and  a  remainder  in  fee  to  his  children,  in  equal  shares.  In 
point  of  utility  the  former  of  these  sections  appears  to  me  to 
be  a  nullity,  except  where  there  is  a  devise  to  a  person  for 
life,  with  a  remainder  to  his  heirs  in  fee.  This  was  the  case 
in  Den  ex.  dera,  of  Hopper  v.  IJanare^t,  2  Zab,  599.  But  if 
the  present  devise  produces  an  estate  tail,  it  will  be  subject, 
not  to  the  regulation  of  the  tenth,  but  to  that  of  the  eleventh 
section  of  the  statute  in  question. 

I  have  alreadv  said  that  it  is  obvious  that,  if  this  devise 
had  limited  the  estate  to  Michael  for  life,  and  to  the  issue  of 
his  body  by  any  subsequent  marriage,  an  estate  tail  would, 
according  to  the  rules  of  the  common  law,  have  arisen.  The 
only  subject  of  inquiry,  therefore,  is,  as  to  the  legal  effect  of 
the  words  superaddwl  to  the  clause,  giving  the  estate  to  the 
fsj)ecial  issue  of  the  l)ody. 

This  problem  is  not,  of  course,  susceptible  of  a  demonstra- 
tive solution.  Like  most  of  the  questions  belonging  to  this 
branch  of  the  law,  it  has  been  obscured  bv  subtle  distinctions 
and  over-nice  refinements,  and  rendered  intricate  by  judg- 
ments which  it  is  difficult,  if  not  impossible,  to  harmonize. 
The  proposition  on  which  the  decision  in  the  Court  of  Chan- 
cery is  grounded  is,  that  where  a  devise  gives  an  estate  to  a 
person  for  life,  and  to  the  issue  of  his  body,  the  addition  to 
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a  limitation  to  the  hoii*s  general,  forever,  of  s?iieh  issue,  will 
prevent  the  words  "  issue  of  the  body  "  from  operating,  ac- 
cording to  their  technical  effect,  to  give  an  estate  tail.  The 
argument  for  this  conclusion  is,  that  this  limitation  to  the 
heirs  general  of  the  issue,  is  not  consistent  M-ith  the  order  of 
the  devolution  of  an  estate  tail,  and  that  it,  consequently, 
appears  that  it  was  not  the  intention  to  create  such  an  estate. 
This  general  proposition  is  exj)licitly  controverted  by  Mr. 
Jarman,  in  his  Treatise  on  Wills,  Vol.  IL^  p.  246,  and  he 
appears  to  consider  that  the  opposite  rule  is  now  settled  by 
the  authorities.  His  language,  in  this  particular,  is  :  "It 
is  also  established  that  the  addition  of  the  limitation  to  the 
Iieirs  (/encral  o(  the  issue,  will  not  prevent  the  won^l  *  issue' 
from  operating  to  give  an  estate  tail  as  a  word  of  limitation.' 
A  more  recent  writer,  Mr.  Hawkins,  has  drawn  a  similar 
conclusion  from  the  adjudged  cases.  Ilairk,  on  Wills,  p.  180. 
Each  of  these  authors  cites  a  line  of  adjudications  in  support 
of  the  view  entertained  bv  him,  and  this  arrav  of  authoritv  L< 
ccTtainly  imposing.  But  I  have  also  found  a  line  of  decision- 
adopting  the  opposite  view,  and  some  of  which  arc  of  great 
weight.  I  shall  not  attempt  any  comparison  or  review  of 
these  conflicting  opinions,  as  from  the  view  which  I  take,  such 
a  course  would  subserve  no  useful  purpose.  I  will  simply 
remark  that,  in  my  judgment,  the  authorities  referred  to  do 
not  put  this  ([uestion  entirely  at  rest.  It  is  proper,  however, 
to  say  that  the  preponderance  of  opinion  is  in  favor  of  the 
rule  indicated  in  the  text  books  above  quoted.  But,  as  I 
find  the  point  still  in  suspense,  there  being  a  line  of  decisions 
sustaining  each  side  of  the  question,  and,  as  it  seems  to  me 
that  there  exists  no  consideration  of  such  paramount  weight  as 
to  incline  the  mind,  of  necessity,  either  way,  I  should  have  been 
unwilling  to  dissent,  under  the  force  of  these  influences  alone, 
from  the  view  already  expressed  in  this  case.  But  my  at- 
tention has  been  called  to  a  dwision  in  the  Supreme  Court  of 
this  state,  which  is  directly  in  point,  and  which  does  not  ap- 
pear heretofore  to  have  been  presented  for  judicial  considera- 
tion in  the  progress  of  this  suit.     Den.  v.  3IcPcake,  Penn. 
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291,  is  the  ease  to  which  I  refer.  The  question  was  raised 
on  the  language  of  a  deed,  which  the  report  states  was  to  tliis 
effect :  "  Unto  Susanna  McGennis,  for  lier  support  during 
her  natural  life,  and  after  her  decease,  to  tlie  heirs  of  lier 
body,  and  to  their  heirs  and  as^ir/ns  for  cvcr,^^  It  will  be 
thus  ol^served  that  the  superadded  words  were  the  same  as 
those  employed  in  the  present  devise,  and  their  effect  was  the 
principle  subject  of  inquiry.  The  })oint  was  thus  disposed 
of,  the  language  of  the  opinion  being:  "The  subsequent 
words,  and  to  their  heirs  and  assir/ns^  are  either  merged  in 
the  preceding  words,  limiting  the  estate  to  the  heirs  of  her 
bodv,  or  are  too  uncertain  to  control  them.  There  are  cases 
of  devises  where  the  testator  hath  superadded  fresh  limita- 
tions and  grafted  other  words  of  inheritance  upon  the  heir  to 
whom  he  gives  the  estate,  whereby  it  evidently  appeared  that 
these  heirs  were  meant  by  the  testator,  to  be  the  root  of  a 
new  inheritance,  and  not  considered  as  branches  derived  from 
their  own  ancestor.  But  I  do  not  consider  the  present  case 
as  coming  within  any  of  them." 

There  are  but  two  differences  between  the  case  thus  deci- 
ded and  the  one  now  under  consideration.  In  the  reported 
case  the  estate  was  creatwl  by  deed,  and  the  words  of  the 
first  limitation  were,  "to  the  heirs  of  the  body  ;"  in  the  present 
devise  the  expression  is,  to  the  issue  of  the  body.  But  al- 
though the  words  "  issue  of  the  body  "  have  been  sometimes 
held  to  be  terms  of  less  inflexibility  than  the  term,  "heirs  of 
the  body,"  I  do  not  find  that  they  have  been  so  receiveil  with 
respect  to  the  present  superadded  phrase.  Nor  do  I  think 
that  these  engrafted  terms  ought  to  have,  in  the  same  connec- 
tion, a  construction  in  a  deed  different  from  what  they  will 
bear  in  a  will.  This  case  in  the  reports  of  Mr.  Pennington 
is  too  closely  apposite  to  be  disregarde<l  on  this  occasion. 
There  is  no  ground  on  which  it  should  be  overruled.  It  has 
stood  in  our  reports,  apparently  unquestioned,  since  the  year 
1807.  Gentlemen  of  the  profession  had  a  right  to  rely  on  it 
in  giving  advice  to  their  clients,  and  it  is  probable  that  titles 
have  been  sold  and  purchased  on  its  authority.     To  create  a 
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fanciful  distinction  between  this  ca.^e  and  the  devise  now  open 
for  instruction  would  involve  the  subject  in  obscurity  and 
perj)lex  it  with  doubts,  while  it  is  important  to  have  the 
legal  effect  of  the  terms  in  question  plain  and  ejisily  compre- 
hensible. It  is  on  this  account  I  conclude  that  the  sui>er- 
added  wonls  should  not  have  the  fortH}  which  has  been  attrib- 
ute<l  to  them. 

The  result  is,  that  in  my  judgment,  by  force  of  the  testa- 
mentary clause  now  considered,  Michael,  atx*ording  to  the 
principles  of  the  common  law,  would  have  been  seized  of  an 
estate  tail,  and  that  consequently,  under  the  oi>eration  of  the 
eleventh  section  of  the  statute  in  question,  he  .became  the 
owner  of  a  life  estate,  with  a  vestcnl  remainder  in  fee  in  hij^ 
son  Albert.  As  the  case  shows  that  the  complainant  has  the 
title  of  his  father  by  force  of  a  conveyance,  such  title  is  good, 
and  the  defendant  should  take  the  premises  in  compliance 
with  his  ajrreement  to  that  effect. 

Tlie  appellant  is  entitknl  to  judgment  in  this  court. 

Decree  reversal. 

For  reversal — I>i:asli:y,  ('.  J.,  Dkpue,  Olden,  SrunDER, 
Van  Sy(  kei..     5. 

Ft)r  aflirmauce — Kedle,    Dalkimpep:,   0(;pp:x,   AV(.h.h>- 

IIUEL.      4. 


Ji)NKs  and  wife,  a])])ellants,  and    Tkusdeee,  respondent. 

1.  A  promise  to  oxtontl  the  time  of  tlie  payment  of  a  mortgago,  «ui'h 
l>romi.sc  I>eiiig  in  considenilion  of  a  note  given  for  a  usurious  premium,  is 
void.  p^ 

"2.  A  mortgage  being  due,  the  mortgnsSir,  in  consideration  of  a  note  iti 
the  sum  of  $oOO  given  by  the  mortgagCj  promised  lo  givo  time  fortbe 
l)ayment  of  the  principal  debt.  i/rA/,  that  such  promise  was  no!  binding, 
and  that  the  mortgage  couKl  be  foreclosed  before  the  expiration  of  siich 
extension. 
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The  bill  is  filed  to  foreclose  a  inort<i:'a<2:e  dated  April  1st, 
18G9,  made  by  Henry  A.  Jones  and  wife  to  Samuel  A. 
Meeker,  one  of  the  defendants,  for  814,000,  payable  on  the 
1st  of  April,  1871.  About  the  time  the  mortgage  fell  due,  a 
parol  agre< Client  was  made  between  Meeker  and  Jones  for 
the  extension  of  the  time  of  j)ayment  of  the  principal.  It 
was  agreed  that  the  princi{)al  should  not  be  payable  till  April 
1st,  1872;  and  as  the  considenation  therefor.  Meeker  took 
from  Jonc«  his  note,  dated  April  od,  1871,  for  §500,  payable 
in  fifteen  months.  On  or  about  the  22d  of  the  following 
July,  Meeker  assigned  the  mortgage  to  Trusdell,  the  eom- 
j)lainant,  who  had  no  notice  of  the  agreement,  and  took  the 
mortgage  as  then  due  and  j)ayable.  To  his  present  bill, 
Jones  and  wife  have  answered,  alleging  the  above  agreement, 
and  insisting  that  by  virtue  of  it  the  mortgage  debt  is  not 
yet  due.  This  was  an  appeal  from  a  decTee  in  favor  of  the 
complainant,  made  in  j)ursuance  of  an  opinion  of  the  Vice- 
chancellor,  reported  ante  p,  122. 

3L\  Cammhif/  and  J//*.  ///7/,  tor  appel hints. 

Mr,  JIc Carter,  for  respondent. 

The  opinion  of  the  court  was  delivered  l)y 

The  Chief  JrsxirE. 

This  was  a  foreclosure  bill  on  an  assigned  mortgage, 
and  th(»  defence  insisted  on  is,  that  at  the  time  of  such  assign- 
ment the  mortgagee  had  agrec^l  to  extend  the  time  of  l>ay- 
nient,  and  that  such  time  had  not  elapsed  when  the  suit  was 
commenced.  That  such  an  agreement,  if  valid,  would  attach 
to  the  mortgage  and  follow  it  into  the  hands  of  the  assignee,  * 
is  a  principle  too  well  settled  to  need  consideration.  The 
single  question  in  the  case  is  the  one  embraced  in  the  argu- 

^^  jtnent  of  counsel,  viz.  whether  the   contract  for  further  for- 

jjpn^rance  was  legal. 

..•';' 'The  fact  of  the  existence  of  a  contract  to  the  effect  claimed  / 
was  not  denied  on  the  side  of  the  complainant;   but  the 
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argument  in  his  l)elialf  went  upon  the  ground  that  sueh  con- 
tract was  invalid  for  want  of  a  consideration  to  support  it. 
The  point  of  tliis  objection  was  that  such  consideration  was 
tainteil  witli  usury.  Tlie  evidence  is  clear  as  to  the  existence 
of  such  taint.  The  mortgagor  gave  his  note  in  the  amount 
of  §5(>0,  in  consideration  of  the  promise  to  extend.  At  the 
time  the  mortgage  was  assigneil,  and  when  the  bill  was 
exhibited,  the  note  was  not  mature,  and  was  still  in  the 
hands  of  the  mortgaging.  It  is  obvious  that  if  this  $oOO  had 
been  paid  in  c:ish  while  the  mortgage  remained  the  proi)erty 
of  the  mortgagee,  by  force  of  the  supplement  to  the  .act 
against  usury,  approved  April  12th,  1864,  as  construed  in 
the  case  of  Xi(/hfinf/ale  v.  JleglnniSy  o  Vroom  4G1,  it  couW 
not  have  formed  any  ground  on  which  a  promise  could  rt'st, 
as  its  legal  effect  would  have  been  to  pass  as  a  iiaynient  in 
extinguishment,  in  part,  of  the  debt  then  due.  But  in  point 
of  fact  no  money  was  paid,  and  the  agreement  for  further 
forbearance  had  no  basis  extvpt  a  i)romise  to  pay,  in  the 
future,  a  specified  bonus.  It  is  clear  that  the  promise  to  pay 
this  j)remium  was  void  by  virtue  of  the  statute  entitled  "An 
act  against  usury,"  Xi.c,  DUj,  437.  Xo  part  of  the  money 
end^raceil  in  the  note  given  for  SoOO  would  have  lKH?n  re- 
covered. Xo  suit  would  have  lain  upon  it.  It  could  not, 
consecjuently,  constitute  a  legid  consideraticm  for  a  pn>miso. 

But  it  was  argued,  in  obviation  of  this  objection,  that  the 
com])lainant  who  represents  in  this  matter  the  mortgagee, 
could  not  set  up  this  defence,  and  the  ground  of  the  reasoning 
was,  that  it  was  the  privilege  of  the  borrower  alone  to  take 
advantage  of  the  usurious  taint  of  the  contract.  In  supjwrt 
of  this  the  case  of  BiUuujton  v.  WcKjona',  33  X.  Y.  Hep,  31 
was  cited.  That  judgment  was  rendered  by  a  dividetl  court, 
and  I  am  by  no  means  prepared  to  concur  in  the  result 
reacheil  by  the  majority  of  the  judges.  I  think  the  true  rule 
of  law  upon  the  subjal  is,  that  the  court  will  not  help  eith 
party  to  enforce  a  usurious  contract  while  it  remains  ex 
tory.  The-  statute  declares  it  void  absolutely,  and  with 
regard  to  the  fact  whether  the  usury  is  shown  by  the  bor^ 
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rower  or  the  leiuler.  After  the  contract  is  cxecnteil,  the  law 
leaves  the  parties  in  the  attitude  in  which  they  have  placed 
themselves.  ]Jut  even  the  case  cit(Ml  will  not  support  the 
theory  of  the  defence  in  the  present  instance,  for  that  decision 
is  reste<l  on  the  distinction  that  while  an  executory  promise 
to  pay  usun'  will  not  uphold  a  contract  for  the  forbearance 
of  a  debt,  an  actual  payment  of  such  usury  will  be  legally 
effective  for  that  purpose.  It  is  (*lrar,  therefore,  that  even 
this  rule  of  judgment  is  adverse  to  the  defence  now  inter- 
posed. 

From  these  considerations,  I  conclude  that  the  giving  of 
the  usurious  note  in  ([ucstion  cannot  be  set  up  by  the  de- 
fendant as  a  consideration  of  the  promise  to  extend  the  time 
of  the  payment  of  the  debt,  and  that,  on  this  ground,  there 
was  nothing  to  prevent  the  immediate  foreclosure  of  the 
mortgage  in  (piestion. 

Whether  the  subsequent  payment  of  this  note  to  the  mort- 
gagee after  he  luul  assigned  the  mortgage  could  in  anywise 
affect  the  rights  of  the  complainant,  being  his  assignee,  has 
not  been  considered  by  this  court,  as  no  such  question  was 
mooted  on  the  argument. 

The  decree  of  the  Vice-Chancel  lor  should  l>e  affirmed, 
with  costs. 

For  affirmance — Beaslev,  C.  J.,  Bedle,  Clement,  Dal- 
RiMPJ.E,  Deite,  Ogdex,  Oldex,  Scudder,  Van  Syckel, 

WOODHUIJ..      10. 

For  reversal — None. 

Vol.  VIII.  2  n 


\ 
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Davis  and  others,  appellants,  and  Vanderveer's  Admin- 
istrator and  others,  resj^ndents. 

1.  riuler  the  Statute  of  Distrihutions  of  this  state  {yix.  Dig,  305,  {\  12. 
13,)  first  cousins  will  take  the  jHTsonal  estate  of  the  intestate,  to  the  ei- 
olasion  of  the  children  and  grandchildren  of  other  first  cinisins  dei'easseii 
Collateral  relatives  can  not  take  by  representation,  except  in  theca.<cof 
the  chidren  of  a  deceased  brother  or  sister  of  the  intestate. 

2.  The  efloct  of  the  proviso  "  that  no  representation  shall  be  admitted 
among  collaterals  after  brothers'  and  sisters'  children,"  is  to  limit  or  qualify 
the  right  of  representation  among  collaterals,  so  that  they  can  take  onU 
as  next  of  kin,  per  capita^  except  in  the  one  case  of  the  children  of  the 
deceaseil  brothers  and  sisters  of  the  intestate,  among  whom  alone  of  the 
collaterals  the  right  to  take  per  stirpc^j  by  way  of  representation,  exipt?. 

By  a  decree  of  the  Orphans  Court  of  tlie  county  of  Som- 
erset, the  surplusa^re  of  the  personal  estate  of  Dr.  Henry 
Vanderveer,  late  of  said  county,  deceased,  was  onlered  to  k 
distributed  to  and  anioui^  his  five  Jir^it  cousins. 

Certain  of  the  secfuul  and  third  cousins  of  Dr.  Vanderveer 
thereupon  filed  their  j)etition  of  appeal  in  the  PriTOgutive 
Court,  settin<j^  forth  that  the  said  dccrtn?  was  erroneous,  for 
that  tlie  said  l>r'.  Vanderveer  left  him  surviving,  not  onlv 
the  said  live  first  cousins,  but  also  the  j)etitioners  and  other?, 
children  and  representatives  of  first  cousins  decH?aseil ;  and 
claiming  that  said  children  and  representatives  of  first  a>ii?in.s 
deceased,  were  equally  entitled  to  such  share  or  jmrtion  of  said 
personal  estate,  with  said  first  cousins,  as  their  parent^  would 
have  been  entitled  to,  if  livinjx,  JUid  that  the  surplusage  of 
the  personal  estate  of  the  intestate  should  not  be  distribuii^l 
amono;  the  five  first  cousins,  as  by  said  decree  adjudginl  and 
decreed,  but  among  said  first  cousins  and  children,  repR'sen- 
tatives  of  deceased  first  cousins,  surviving,  giving  to  such 
representatives  of  deceased  first  cousins  the  share  or  portion 
of  such  i)ersonal  estate  to  which  their  deceaseil  j)arents  won 
have  bwn  entitleil,  if  living. 

The  cause  was  heard  before  the  Ordinary  on  a  motion 
dismiss  the  appeal. 


NOVEMBER  TERM,  1872.  559 


Davis  V.  Yandcrveer's  Adni'r. 


JL\  Van  Fled  and  3fr.  P.  IJ.  Vrooni,  for  motion. 
J//'.  A.  Clark  and  Mr.  Willianuioiiy  contra. 

The  Ordixauy. 

The  motion  to  dismiss  is  on  the  gronud  that  the  a])penantSy 
by  their  own  showing  on  the  facts  set  forth  in  tlie  petition 
of  appeal,  have  no  interest  in  the  matter,  and  therefore  no 
right  to  appeal. 

The  distribution  ordered,  was  to  the  first  cousins  of  the 
intestate,  who  survived  him.  The  appellants  are  children  of 
the  other  first  cousins,  who  died  before  the  intestate. 

The  proviso  in  the  thirteenth  section  of  the  act  concerning 
executors  and  administrators,  **  that  no  representation  shall 
be  admitted  among  collaterals,  after  brothers'  and  sisters' 
children,"  is  taken  from  the  English  statute  of  distributions. 
That  this  applies  to  the  descendants  of  all  other  collaterals, 
as  well  as  to  the  issue  of  brothers  and  sisters,  beyond  their 
children,  has  been  held  in  repeatcH.1  decisions  in  England, 
and  has  been  a<lopted  by  the  courts  of  this  state,  and  by  the 
bar  as  the  settled  law.  It  ought  not  now  to  be  questioned  in 
anv  court  here  bch)w  that  of  the  last  resort. 

If  it  is  desii*etl  to  have  the  decision  of  the  Court  of  Ap- 
peals, an  apj)eal  can  as  well  be  taken  from  the  order  to  dis- 
miss, as  from  a  deiTce  on  the  liearing.  The  appeal  must  be 
dismissed. 

From  the  decree  of  the  Ordinary,  dismissing  said  appeal, 
an  apj)eal  was  taken  to  this  court,  and  argument  was  there- 
upon had  by 

3//*.  F.  T,  Frclhif/huysen,  (with  whom  was  Mr.  Williamson,) 
for  appellants. 

Dr.  Henry  Vanderveer  died  intestate,  a  bachelor,  Ixjing  an 
only  child,  and  having  no  ancestors  living.  His  nearest 
relatives  are  first  cousins,  several  arc  living,  several  bad  dieil 
before  the  intestate,  leaving  children. 
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The  question  is,  what  distribution  is  to  be  made  of  the 
intestate's  i>ersonal  estate. 

If  some  of  the  first  cousins  had  not  died,  leaving  children, 
there  is  no  question  that  the  first  cousins  would  take  the 
whole  fund.  If  all  the  first  cousins  had  died,  there  is  no 
question  that  the  second  cousins  would  take  the  whole  fund. 
But  some  of  the  first  cousins  being  living,  and  some  having 
die<l  leaving  children,  the  question  is,  do  those  children  take 
their  deceased  parents'  share?  do  they  represent  their  pa- 
rents ? 

In  making  distribution,  those  in  the  nearest  degree  of  rela- 
tionship must  be  sought.     When  representation  exists,  the 
representatives  are  held  to  be  in  the  same  degree  of  relation- 
ship as  the  stock  they  represent,  and  they  take  per  stirpes 
and  not  per  capita.     Thus,  if  an  intestate  leaves  one  son 
living,  and  two  grandsons  of  a  deceased  son,  the  two  grand- 
sons representing  their  father  would  take  in  the  equal  degree 
of  relationship  with  the  son  (their  uncle,)  and  would  take 
half  of  the  fund ;    they   take  according  to  their  stock,  per 
stirpes,  not  each  for  himself,  so  much  a  head,  or  per  capita. 
If  tliey  take  per  capita,  each  of  the  two  grandsons  would 
take  one  third  ;  but  taking  by  "representing  their  stock"  jw 
stirpes,  they  divide  their  father's  share  between  them,  each 
grandchild  taking  one-fourth  of  the  fund,  and  only  the  share 
that  would  have  come  to  the  parent,  is  divided  among  the 
children,  no  matter  how  many  there  may  be ;  so  that  tho&e 
in  the  same  class  with  the  parent,  suffer  no  diminution  of 
their  share  by  the  death  of  the  parent ;  the  parent's  share 
goes  to  his  children,  and  not  to  his  collaterals. 

So  if  an  intestate  leaves  no  children  and  no  brother  or 
sisters,  no  uncles  or  aunts,  then  first  cousins  are  the  nearest 
relatives.  We,  the  appellants,  say  that  the  children  of 
deceased  first  cousins  represent  their  stock  and  take  their 
parents'  share;  the  respondents  say  no,  the  first  cousins 
living  take  the  whole  fund,  to  the  exclusions  of  the  first 
cousins'  brothers'  and  sisters'  children  ;  that  is  the  question. 

That  what  we  claim  may  present  itself  to  the  fiivorable 
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judgment  of  the  court,  we  i)ut  our  cliiiin  in  the  plain  and 
clear  words  of  the  statute :  that  wlien  there  be  no  widow  and 
no  child,  and  no  brothers  or  sisters  or  their  children,  dis- 
tribution is  to  be  made  to  *'  the  next  of  the  kindred  in  equal 
degree,  of  or  unto  the  intestate,  and  their  legal  representa- 
tives as  aforesaid,  and  in  no  other  manner  whatsoever." 
Xix.  Dig,  {4ih  cd.)  30o. 

It  seems  strange  that  when  our  claim  is  within  the  plain 
words  of  the  statute  there  should  be  any  necessity  for  argu- 
ment. 

]Jut  doubt  is  cast  about  this  statute ;  first,  because  it  has 
seldom  if  ever  occurred  in  our  stiite  that  one  has  died  intes- 
tate, leaving  a  considerable  personal  estate,  without  having 
had  wife  or  children,  brothers  or  sisters,  and  without  leaving 
ancestors,  and  consequently  the  question  whether  there  is 
"  representation  "  among  cousins  has  never  been  here  adjudi- 
cated ;  and  secondly,  doubt  is  cast  over  the  plain  words  of 
the  statute  because,  as  the  stiitutc  has  its  origin  in  the  Civil 
or  Roman  law,  and  as  representation  was  not  allowed  in  that 
law  among  collaterals,  except  in  favor  of  brothers'  and  sisters' 
children,  it  has  been  assumed  in  the  treatises  of  law  writers 
and  by  the  dicta  of  courts  that  "  representation ''  among  col- 
laterals is,  under  the  statute,  excluded  except  in  favor  of  the 
children  of  brothers  and  sisters  ;  and  this  has  been  so  held  in 
defiance  of  the  plain  words  of  the  statute.  If  there  were  no 
sweeping  propositions  laid  down  by  the  writers  of  treatises 
on  this  subject,  if  there  were  no  dicta  by  judges  going  beyond 
the  ciuse  they  were  called  upon  to  decide,  this  court  would 
decide  by  simply  reading  the  statute,  that  where  first  cousias 
are  the  "  next  of  kindred  unto  the  intestate  "  distribution  is 
to  be  made  to  first  cousins  or  to  the  legal  representatives  of 
first  cousins. 

I  must  show  the  court  what  these  propositions  of  authors 
are,  their  error,  how  they  originated,  and  how  they  are  begin- 
ninir  to  be  disrcijarded  and  overruled  in  Eu^jland  and  in  this 
country,  and  then  we  will  get  a  fair  and  rational  construction 
of  the  statute. 
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If  the  court  will  disregard  and  overrule  the  propositions 
of  authors,  the  unauthoritative  dicta  of  judges  in  regard  to 
the  last  clause  of  this  statute,  on  which  we  base  our  claim,  in 
the  same  manner  that  other  courts  have  disregarded  and 
overruled  such  propositions  and  dicta  after  they  have  been 
received  a  hundred  years,  then  the  court  will  construe  the 
statute  according  to  its  wonls  and  true  meaning,  and  in 
harmony  with  the  other  laws  of  our  state;  and  will  decide 
that  when  one  dies  without  will,  leaving  one  first  cousin  and 
two  children  of  another  first  cousin,  that  the  two  children 
representing  their  stock  stand  in  equal  degree  of  kindred  to 
the  intestate,  and  take  their  parent's  share,  as  the  statute  says 
they  shall,  when  it  provides  that  distribution  shall  be  made 
to  the  "next  of  kindred  in  equal  degree  and  their  legal 
representatives,''  and  will  not  decide  that  a  first  cousin  shall 
take  by  survivorship  his  brother's  share  away  from  his 
children. 

I  shall  first  show  what  the  civil  law  relative  to  distribu- 
tion is,  and  how  it  is  modifieil  by  the  statute,  and  that  the 
treatises  and  dicta  of  the  courts  are  plainly  opposed  to  the 
statute  and  in  many  respects  to  the  civil  law  itself;  and  shall 
then  call  attention  to  the  statute,  showing  that  as  plain  as 
words  ctui  express,  it  declarers  that  "  representation "  shall 
exist  among  cousins;  an<l  shall  insist  that  this  court  cannot 
follow  the  treatises  or  the  dicta,  but  must  obey  the  statute. 

I.  Lot  me  call  attention  to  the  civil  law  on  this  subject 
and  to  the  orio^in  of  this  statute. 

By  the  old  Uoman  law  "  rei)resentation  "  according  to  the 
stock  in  the  distribution  of  estates  was  allowed  among  t/c- 
scendants,  lineally,  ad  infinitum.  So  that  if  a  man  died 
intestate,  leaving  one  grandchild  by  one  dei*easeil  child,  two 
by  another  and  three  by  a  third ;  the  grandchildren  all  took 
per  stirpes  and  not  ])er  capita ;  and  the  principle  applied  to 
great  grandchildren  and  any  other  descendants. 

This  was  the  old  Roman  law.  Gaim^  //w/iYwto,  (the 
oldest  law  book  extant),  }).  434,  sec.  8 ;  Cooper^s  Judiniany     • 
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(the  Institutes),  j).  194,  aec.  G.  This  doctrine  of  represen- 
tation does  not  seem  under  tlie  old  Konian  law  to  have 
extended  in  any  degree  or  manner  to  collaterals,  when  the 
succession  went  over  to  them ;  and  the  reason  seems  to  have 
been,  that  when  the  direct  heirs  failed  they  looked  for  a 
master  to  the  estate  of  the  same  name  and  bloo<l  as  the 
deceased  ;  therefore  the  law  of  the  XII  tables  enacted,  that 
if  a  man  died  intestate,  without  heirs  of  his  own,  his  next 
relation  on  the  father's  side  (agnatus  proximus)  should  have 
the  estate.     See  XII  Tables,  Coopcr^s  Justinian  659. 

The  object  seems  to  have  been  similar  to  the  old  Hebrew 
law  to  keep  up  the  famihj  name  and  estate,  whieji  was  then 
effected  by  directing  a  brother  to  raise  up  seed  to  his  deceased 
brother.  Hence  in  those  primitive  days  when  collaterals 
were  calleil  to  take,  the  reason  for  representation  did  not 
exist.  The  collateral  might,  as  in  this  case,  Ije  of  different 
name  from  the  intestate.  He  might  not  descend  from  the 
male  relative,  but  from  the  female  line,  from  a  married  sister 
and  not  from  a  brother.  To  inherit,  the  collateral  must  have 
been  of  the  same  name  and  a  brother  or  his  descendants. 
The  law  as  to  requiring  the  collaterals  to  come  from  a  brother 
was  however  nKxlified  so  as  to  extend  to  collaterals  who 
come  from  a  sister,  but  "  representation  "  among  collaterals 
was  not  allowed.  Judinian^s  Institutes,  Cooper,  7;.  207,  sec- 
tions 4  and  5 ;   Gains,  p.  43G,  sections  15,  16,  17. 

Therefore  while  "  represiMitation  "  was  found  in  the  most 
ancient  laws  of  Kome,  it  seems  to  have  been  confined  to 
descendants,  and  did  not  extend  to  collaterals  at  all.  This  law 
was  afterwards  modified. 

The  old  law  of  Rome  is  found  in  the  Digests  of  which 
there  are  some  fifty  volumes.  They  contain  what  may  be 
called  the  common  law  of  the  Romans. 

The  code  of  the  Emperor  Justinian  in  twelve  books,  was 
prepared  about  550  yeai*s  after  Christ,  by  a  board  of  lawyers, 
and  submitted  to  Justinian,  who,  by  his  fiat,  made  them 
statutes  which  declared  or  modified  the  then  existing  law. 
The  Institutes  was  a  mere  student's  book. 
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After  the  ecxle  was  made,  Justinian  still  kept  the  lawyer 
lK)ard  in  existenee,  and  they  would  from  time  to  time  submit 
new  statutes  "Constitutes  Novellae/'  or  the  "Novels/' 
There  are  118  Novels,  and  were  adopted  about  543,  after 
Christ.  Chapter  1  clearly  states  the  exist in«2:  law  as  to 
"  representation  "  in  the  case  of  descendants,  and  chapter  3 
of  same  Novels  extends  it  for  the  first  time  to  collaterals,  and 
is  the  foundation  of  the  statute  of  Charles  II.  CoojxtV 
Jusfiniany  pp.  394 — 399. 

There  we  find  that  the  old  Koman  law  allowed  represen- 
tation ad  infinitum  in  the  ciise  of  descendants,  and  allowed 
no  re2)r€sentation  whatever  among  collaterals,  but  required 
the  nearest  relative  of  the  intestate  descending  from  liis 
nearest  male  relative,  to  take. 

The  Novel  of  Justinian  reaffirmed  "  representation  "  as  to 
descendants,  abolisheil  the  requisite  that  the  collateral  should 
be  in  the  male  line,  and  extende<l  "  representation "  to 
brothers'  and  sisters'  children. 

It  is  stated  in  treatises  and  bv  the  dicta  of  courts  that  the 
civil  or  Roman  law  does  not  recognize  "representation" 
beyond  the  second  degree  o{  iimal  dt»scendants,  and  assuming 
such  to  be  the  civil  law,  and  tliat  tliis  statute  of  22d  Charles 
II.  is  taken  from  the  civil  law — the  civil  law,  as  it  is  assunml 
to  be,  has  Ihvu  administered,  and  not  the  statute ;  and  it  is 
both  an  error  to  suppose  such  to  be  the  civil  law  and  an 
error  to  suppose  that  the  statute  is  simply  declaratory  of  the 
civil  law;  and  in  direi't  defiance  of  the  statute  it  has  been 
held  by  the  authors  of  treatises  and  dicta  of  judges  that  there 
is  in  the  distril)ution  of  personal  j>roperty  no  reprc^sentation 
in  the  lineal  line.  Thus  it  is  held  that  where  one  dies  in- 
testate, leaving  a  great  granddaughter  descended  from  his 
deceased  son  A,  and  four  great  grandsons  descended  from  his 
son  B,  the  fund  is  not  to  be  distributed  to  them  as  repre- 
senting their  stock — per  stirpes — so  that  the  great  gnuid- 
daughter  should  take  one  moiety  and  the  four  great  grand- 
sons  the  other   moiety,   but  it  is  held  that   representation 
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ceaseil  with  the  grandsons,  and  these  five  great  gi*anilchiUlren 
take  per  capita,  eaeh  one-fifth  of  the  fund. 

This  is  so  hehl  by  Toller  on  Exeeutors,  wliich  has  been 
the  aeeepted  text-book  on  the  rsubject,  for  perhaps  one  hun- 
dred years.  Toller  on  EArcutors^  (7th  edition  by  Whiteiuarsh,) 
p.  374;  Willimiis  on  KrccutorSy  vol.  2,jj,  1347;  Griffith's  Law 
Rcgimierj  vol,  4,  p.  12o7. 

These  dicta  are  as  repugnant  to  the  statute  as  to  the  civil 
law,  which  enacts,  section  13,  that  one-third  shall  go  to  the 
widow,  and  the  residue  to  the  children,  and  such  persons  as 
legally  represent  the  children. 

I  do  not  suppose  there  is  a  member  of  this  court,  who 
would  so  administer  the  law;  and  yet  there  is  as  much 
authority  for  so  doing  as  there  is  for  holding  that  represen- 
tation does  not  exist  among  cousins,  and  under  the  words  of 
this  statute,  there  is  even  less  reason  for  excluding  represen- 
tation of  cousins  than  there  is  of  lineal  descendants. 

Now  let  me  trace  the  circumstances  that  gave  rise  to  the 
statute  of  22d  Charles  II.,  and  see  how  it  diflers  from  the 
Novel  of  Justinian  which  is  unquestionably  its  basis. 

The  statute  was  enacted  in  1G71.  Before  the  Reformation 
(which  was  in  1517)  the  Ordinary,  who  wa*^  Archbishop, 
Bishop,  or  Deputy,  was  entitled  to  the  administration,  paid 
the  debts  if  there  was  that  to  pay  them  with,  and  kept  the 
surplus.  Personal  estate  was  of  little  consequence :  a  coat  of 
mail,  an  oak  chair  and  black  cattle  (the  word  chattels  comes 
from  the  Norman  word  for  cattle,)  generally  constituted  the 
personal  estate. 

After  the  Reformation  the  law  required  the  Ordinary  to 
demand  a  bond  that  the  administrator  would  distribute  the 
surj)lus  an  lie  diredah 

Afterwards  the  statute  of  Mward  III.  directed  the  Ordi- 
nary to  grant  administration  to  the  "best  friend"  of  the 
intestate.  It  was  then  claimed  that  under  that  statute  neither 
the  Ordinary,  or  any  civil  court,  could  comi>el  him  to  dis- 
tribute the  surplus,  and   Sir  Walter  Walker,  an  eminent 
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civilian,  drew  up  tliis  statute  to  get  the  estates  of  intestate 
beyond  the  control  of  Pope,  or  Bishop,  or  Roman  law.  See 
6  C.  E»  Green,  p.  160,  for  history  of  statute. 

Sir  Walter  engrafted  on  every  part  of  the  statute  the 
principle  of  the  English  common  law  which  is  "  represen- 
tation, lineal  and  collateral."  He  undoubtedly  had  the  118 
^Novels  of  Justinian  before  him  (Cooper's  Justinian  399.) 
No  one  can  read  the  three  chapters  of  that  novel,  finding  the 
very  words  and  expressions  introduced,  and  doubt  that  it  was 
the  basis  of  the  statute.  But  while  that  carefully  guards 
against  representation  among  collaterals  according  to  the 
principle  of  the  civil  law,  he  as  carefully  provides  for  repre- 
sentiiticm  according  to  the  principle  of  the  common  law. 

II.  Now  let  us  look  at  the  statute  and  compare  it  with  old 
Roman  law  and  the  Novel  of  Justinian. 

A  prefix  to  the  statute  is  enacted  entirely  foreign  to  Roman 
law  or  the  Novel,  but  familiar  to  the  common  law,  to  wit: 
in  section  twelfth  it  is  provided  that  where  there  is  no  wife  or 
children  there  shall  be  made  a  "just  and  equal  distribution 
to  the  next  of  kindred  to  the  intestate,  in  e<pial  dc^i^ee  or 
legally  representing  their  stocks,  each  according  to  his  or  her 
respective  rights,  pursuant  to  the  law  in  such  cases,  and  the 
rules  and  limitations  hereinafter  set  down.'' 

The  terms  "  next  of  kindred  "  and  "  stock  ''  arc  common 
law  words,  not  civil.     2  Black,  Com.  224;  lb.  234. 

Re[;rcsentation  is  engrafttnl  on  the  whole  statute,  subject 
in  the  language  of  the  statute  "  to  the  rules  and  limitations 
hereinafter  st-t  down." 

Read  twellth  section — that  word  "stocks"  and  those  who 
"legally  repi-esent  next  of  kindred  "  are  phrases  that  have  a 
meaning  in  England,  and  are  so  introduceil.  No  one  under 
the  old  Roman  law,  legally  represented  a  collateral,  and 
under  the  Novel  of  Justinian  there  was  onlv  one  case  in 
which  a  collateral  had  a  legal  representative,  and  that  was 
the  case  of  a  brother  or  sister,  and  in  that  case  representation 
was  restrictetl  to  his  or  her  children. 
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And  the  appellees  now  before  the  court,  in  order  to  ex- 
clude the  children  of  first  cousins  who  are  deceased,  in  the 
face  of  these  plain  words  which. stamp  representation  on  the 
whole  statute,  say  that  representation  among  collaterals  only 
exists  as  by  the  civil  law,  to  wit,  that  children  represent  a 
deceased  brother  or  sister. 

The  statute  says  distribution  in  this  case  shall  be  made  to 
"  the  next  of  kindred  to  the  intestate/'  We  both  agree  that 
the  first  cousins  are  "  next  of  kindre<l  to  the  intestate." 

But  the  statute  says  further,  that  it  shall  go  to  the  next  of 
kindred  "in  equal  degree,  or  legally  representing  their 
stocks,  each  according  to  his  or  her  respective  right."  The 
statute  contradicts  the  proposition  of  the  appellees  and  says, 
that  among  "  the  next  of  kindred,"  be  they  lineal  or  col- 
lateral, "  representation "  per  stirpes,  according  to  "  their 
stocks,  each  according  to  his  or  her  respective  right,"  shall 
exist. 

If  intestate  left  one  brother  living  and  three  children  of 
another  brother  deceased,  the  brother  takes  one-half  of  the 
fund,  and  the  three  children  of  the  other  brother  take  the 
other  half,  because  representation  according  to  their  stocks, 
each  according  to  his  or  her  respective  rights,  exists  by  the 
statute.  It  will  not  be  denied  that  this  is  the  rule  as  to 
brothers  and  sisters  and  their  children ;  but  the  term  "  next 
of  kindred"  includes  first  cousins  as  well  as  brothers  (if  it 
does  not  the  appellees  have  no  claim,)  and  representation  is 
by  the  statute  enacted  to  exist  as  to  "  next  of  kindred  "  eo 
nomine,  and  not  as  to  "  brothers  and  sisters." 

And  inasmuch  as  "  next  of  kindred  "  includes  first  cousins 
as  well  as  brothers  and  sisters,  if  the  case  of  first  cousins  can 
be  distinguished  from  that  of  brothers  and  sisters,  as  to 
whom  representation  is  admitted,  it  must  be  by  reason  of  the 
words  which  follow  this  general  declaration  of  the  principle 
of  "  representation,"  to  wit,  the  words  "  pursuant  to  the  laws 
in  such  cases,  and  the  rules  and  limitations  hereinafter  set 
down." 

Now  what  restriction  to  this  general  representation  accor- 
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din<r  to  stocks,  per  stirpes,  do  we  find  "  in  the  rules  and 
limitations  hereinafter  set  down  ?  " 

The  statute  adopts  nearly  the  language  of  the  Novel  in 
limiting  representation  Jis  to  brothers  and  sisters.  There  >\'2L'5 
no  pretence  in  civil  law  of  representation  as  to  any  other 
collateral,  and  it  says  {Cooper  400) :  "  But  among  collaterals, 
we  allow  the  privilege  of  representation  to  the  sons  and 
daughtei-s  of  brothers  and  sisters,  and  no  further."  The 
statute  says :  *'  Provided,  that  no  representation  shall  be 
admitteil  among  collateral,  after  brother's  and  sister's  chil- 
dren." But  the  elrcuimfances  under  which  this  limitation  is 
applied  under  the  statute  is  by  no  means,  as  at  the  civil  law, 
or  as  in  the  Xovel ;  there  it  is  a  universal  limitation.  In 
the  statute  it  is  onh/  where  they  come  in  as  next  of  kindreil, 
and  one  moiety  of  the  estate  has  been  distributed  to  the  tcidoic. 

In  that  case,  in  favor  of  the  surviving  brother  or  sister,  or 
nephew  or  niei^e,  they  are  to  succeed  to  the  whole  of  the 
other  moietv,  one-half  of  the  estate  having  been  absorbeil  bv 
the  widow.  Tlie  statute  says,  section  thirteen,  that  when 
there  is  a  widow  who  takes  one-half  the  fund,  the  living 
brother  or  his  children  shall  have  the  benefit  of  survivor- 
ship, as  against  great  nephews  and  great  nieces;  and  the 
statute  expressly  declares,  that  when  there  is  no  widow,  the 
estate  goes  to  the  children,  **'  then  to  the  next  of  kindreil,  and 
their  legal  representatives."  ISo  a  brother  or  iiephew  does 
not  have  the  benefit  of  survivoi'ship,  except  where  half  of 
the  estate  goes  to  the  widow.     Sec,  14. 

That  is  the  restriction  the  foregoing  general  prefix,  con- 
tained in  the  twelfth  section  engrafting  representation  on  the 
act,  is  subject  to,  and  is  the  only  limitation  of  the  general  rule 
of  representation.  In  every  other  case  the  declaration  of  the 
twelfth  section  as  to  "representation"  is  expressly  re-aflirmed 
in  the  thirteenth  section,  and  if  the  thirteenth  section  did  not 
re-affirm  the  doctrine  of  "representation"  asserted  in  the 
twelfth  section,  the  general  principle  of  "  ejrjyrcssio  imiuSy  ex- 
clusio  est  alter i us  ^^  would  prevail. 

Here  I    may   as   well   show   the   error   of  holding  that 
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brotliers'  and  sisters'  children  do  not  take  by  representation 
when  the  statute  says  they  shall ;  an  error  supported  by  as 
much  authority  as  that  which  holds  that  under  the  statute 
representation  does  not  exist  among  collaterals. 

Would  any  one  of  your  Honors  question  that  the  statute 
in  effect  said  that  representation  was  to  be  allowed  as  to 
brothers'  and  sisters'  children,  by  saying  it  should  not  in  a 
given  case  be  allowed  after  them  ?  And  yet  the  treatises  and 
dicta  hold  that  if  an  intestate  had  a  brother  or  sister,  both 
having  died  at  his  decease,  the  brother  leaving  one  son,  and 
the  sister  leaving  two  daughters,  representation  does  not 
exist;  the  son  does  not  take  his  father's  moiety  and  the 
daughters  their  mother's  moiety,  but  that  they  take  per  capita 
each  one-third.  Walsh  v.  Walsh,  Prec.  in  Chan.  53. 
-  A  has  three  brothers,  one  dies  leaving  three  children, 
another  leaves  two,  and  the  third,  five ;  they  take  all  alike, 
each  oncrtenth,  i)er  capita,  and  not  per  stirpes ;  none  take  by 
representation. 

In  Lloyd  v.  Tench,  2  Ves,,  sen.,  215,  the  intestate  left  a 
daughter  of  a  sister  and  the  son  of  a  brother ;  they  did  not 
each  take  by  representation  the  moiety  of  his  or  her  respec- 
tive parent,  representation  w-as  not  allowed ;  but  they  took  as 
next  of  kindred,  which  made  them  one  degree  more  remote 
than  if  they  had  taken  by  representation  (the  third  degree,) 
and  as  there  was  an  aunt  of  the  intestate  in  the  same  degree 
they  shared  the  fund,  each  taking  a  third.  2  Wms.  on  Eoc'rs 
1363. 

This  too,  w  hen  the  statute  says  in  effect  that  representation 
shall  extend  to  the  children  of  the  brother  and  sister  of  intes- 
tate. 

It  is  clear  that  this  court  is  not  precluded  by  consistent 
adjudication  from  giving  the  true  construction  to  this  statute. 
That  as  such  constructions  as  have  been  given  on  other  parts 
of  it  you  could  not  adopt,  and  after  standing  one  hundred 
years  have  been  overruled  and  a  construction  adopted  which 
in  principle  covers  this  case,  so  the  court  is  at  liberty  to  ad- 
minister the  statute  according  to  its  words  and  meaning. 
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A  is  a  brother  living  and  has  ten  children  ;  B  is  a  brother 
dead  leaving  one  child  ;  the  child  of  B  would  take  one-half 
with  A,  his  uncle ;  A  dies,  and  B's  child  takes  only  one- 
eleventh.  It  is  contrary  to  the  civil  law,  the  Novel  of 
Justinian,  and  to  our  statute. 

The  statute  having  in  the  twelfth  section  asserted  the 
general  doctrine  of  representation,  in  the  thirteenth  section 
applies  it  in  the  following  cases : 

1.  When  there  is  a  widow  and  children,  it  directs  the  sur- 
plus to  be  distributed,  one-third  to  the  widow,  and  all  the 
residue,  by  equal  portions,  to  and  among  the  children  of  such 
intestate,  and  such  persons  as  legally  represent  such  childraif 
in  case  any  of  such  children  be  then  dead.  The  court  will 
observe  that  the  statute  nowhere  says  that  "  rej>resentation  ' 
shall  extend  to  children's  children,  but  only  to  children,  and 
hen(»t»  these  erroneous  decisions.  Representation  is,  however, 
profusely  extended  lineally  ad  infinitum,  under  the  phnt^o 
"those  who  legally  re[)resent  them;''  but  that  phrase  extenik 
to  cousins  as  well  as  to  children,  and  any  adjudication  that 
extends  representation  to  grandchildren  extends  it  also  to 
second  cousins. 

Is  there  anv  doubt  that  the  children  and  their  ilcftcendania, 
under  the  term,  those  who  "legally  represent  them,"  take  ad 
infinitum?  And  yet  it  is  true  that  Toller,  Williams,  and 
Griffith,  whose  dicta  have  i)erverted  the  law  for  one  hundr(»<l 
years,  have  held  that  representation  did  not  extend  iKyond 
the  immediate  descendants  of  children,  or  beyond  ehildren'ft 
children.  And  if  you  will  exclude  representation  among 
cousins  you  must  also  exclude  it  among  lineal  descendant's, 
for  the  identical  provision  as  to  representation  is  in  tlie 
statute  applied  to  cousins  that  is  applied  to  children. 

Gains,  Justinian's  Novel,  are  agjiinst  the  dicta,  and  finally 
the  courts  of  England  have  awoke  from  their  slumber.  i//»r 
Jiejwrts,  Eq,  scrie.^,  March,  1872,  p.  292  ;  In  re  Jxa^^  Trust. 

Sir  John  Wickens,  Y,  G. :  "  The  question  ^eser^'ed  for 
judgment  in  this  case  is  one  as  to  the  operation  of  the  Statute 
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of  DistrihiUions,  where  tlie  intestate  left  grandchildren  and 
great  grandchildren,  but  no  children. 

'' Alexander  Ross,  by  his  will,  dated  the  17th  day  of 
November,  1819,  gave  one-fifth  of  his  residuary  estate  to  his 
daughter  Margaret  Rosh  for  life,  with  remainder  to  her 
children ;  and  in  default,  '  in  trust  for  the  person  or  persons 
who,  under  the  statute  made  for  the  distribution  of  the 
estates  of  intestates,  would  then  be  entitled  thereto,  in  case  I 
were  then  to  die  possessed  thereof  and  intestate ;  and  to  be 
divided  between  and  among  such  persons,  if  more  than  one, 
in  the  proportions  in  which  the  same  would  be  divisible  by 
virtue  of  the  same  statute/ 

"In  June,  1871,  there  were  two  subsisting  lines  of  the 
testator's  descendants ;  the  one  springing  from  Alexanda" 
Ross  tlie  younger,  and  represented  by  two  grandchildren  of 
the  testator  and  one  great  grandchild,  the  only  child  of  a 
deceased  grandchild ;  the  other  springing  from  William 
Francis  RosSy  and  represented  by  two  grandchildren  of  the 
testiitor,  two  great  grandchildren  springing  from  his  dead 
grandchild  William,  and  four  great  grandchildren  springing 
from  his  dead  grandchild  Grace.  The  question  on  the  peti- 
tion is  as  to  the  shares  in  which  Alexander  Ross'  estate  is  to 
be  distributed  among  those  persons. 

"  It  is  singular  that  a  question  of  this  sort  should  be  un- 
covered by  judicial  authgrity ;  but  no  case  bearing  on  it  was 
cited  at  the  bar,  and  I  have  been  unable  to  find  any. 

"  The  Statute  of  DistrHutions  deals  separately  with  the  case 
of  descendant*?,  and  that  of  next  of  kin  not  descendants.  The 
case  of  children  is  provided  for  by  the  fifth  section  (which 
is  referred  to  in  the  third,)  and  the  case  of  next  of  kin,  not 
being  descendants,  by  the  sixth  and  seventh  sections.  The 
general  elTcct  of  the  provisions  is,  that  (supposing  there  to  be 
no  wife)  the  estate,  in  case  there  are  descendants,  shall  go 
between  the  children  and  their  representatives ;  and  in  case 
there  are  no  descendants,  shall  go  amongst  the  next  of  kin  or 
their  representatives;  and  that  the  division  is  per  capita 
where  all  the  takers  claim  in  their    own  right,   and  per 
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stirpes  where  they,  or  some  of  thciiiy  elaini  as  representatives 
of  another  person. 

"  It  has  been  long  settled  that  the  word  '  representatives ' 
in  this  act  includes  only  '  descendants/ 

"  It  has  been  further  settled  that  where  all  the  persons 
entitled  to  claim  are  collaterals  equally  near  of  kin,  for 
instance,  second  cousins  twice  removed,  they  take  per  capita, 
because  they  all  take  in  their  own  right ;  but  that  where 
there  are  no  ancestors  or  descendants,  and  the  nearest  of  kin 
are  brothers  and  sisters,  but  there  are  also  children  of  dead 
brothers  and  sisters,  the  latter,  though  not  of  the  next  of  kin, 
may  claim  as  representatives  of  the  brother  or  sister  from 
whom  they  spring,  and  may  stand  in  the  place  of  that 
brother  or  sister  for  the  i>urpose  of  distribution  ;  so  that  the 
distribution  is  per  stirpes." 

And  here  the  court  puts  forth  a  mere  dictum  as  to  repre- 
sentation among  collaterals,  which  he  might  wisely  have 
omittwl  while  washing  away  dicta  as  to  representation  among 
lineals,  which  have  more  color  of  right  in  the  statute.  But 
it  is  mere  dictum  and  not  authoritv. 

"  This  privilege  is  expressly  limited  by  the  statute,  and 
does  not  extend  to  anv  more  remote  descendants  of  brothers 
and  sisters  than  their  children,  and  does  not  apply  at  all  to 
anv  case  where  the  next  of  kin  are  all  more  remote  than 
brothers  and  sisters. 

"  There  are,  therefore,  two  cases  j)rovided  for  by  the 
statute,  viz.:  1,  where  there  are  children,  or  the  representa- 
tives— L  e.y  the  descendants — of  children  ;  2,  where  there  are 
no  descendants. 

"  It  is  the  former  case  alone  that  has  to  he  dealt  with  here. 
Considering  the  question  as  one  solely  on  the  construction  of 
the  statute,  it  is  difficult,  I  think,  to  resist  the  conclusion 
that,  if  there  are  descendants,  but  no  children  living  to  share 
the  estate,  it  is  to  be  divided  into  as  many  shares  as  there  are 
children  who  have  left  living  descendants,  and  that  the  de- 
scendants of  each  such  child  are  to  take  as  representing  the 
child,  and  of  course,  only  the  child's  share. 
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"  Feeling,  therefore,  free  to  follow  my  own  clear  opinion 
on  the  construction  of  the  statute,  I  hold  that  in  this  case  the 
sum  in  question  must  be  divided  into  moieties,  of  which  one 
is  divisible  among  the  descendants  of  Alexander  lioss  the 
younger,  and  the  other  among  the  descendants  of  William 
Francis  Ross ;  the  division  among  each  class  being  in  each 
case  per  stir|)es." 

It  is  idle  to  talk  about  this  court  being  bound  by  dicta, 
after  the  courts  of  England  have  disregarded  them.  I  shall 
show  the  court  we  are  much  more  free  than  thev.  The  dicta 
have  undoubtedly  been  based  on  the  words  of  the  13th 
section :  that  the  distribution  is  to  be  to  children  and  their 
legal  representatives,  in  the  first  item  of  the  13th  section. 

In  deciding  the  case  cited,  the  court  has  given  construction 
to  the  last  item  of  that  section  which  provides,  in  the  case  of 
no  widow,  that  distribution  is  "  to  be  to  and  among  the 
children,  and  in  case  there  be  no  child,  then  to  the  next  of 
kindred,  and  their  legal  representatives.'^ 

The  very  term  "  equal  portions,"  as  connected  with  child- 
ren's children,  |)rovcs  re{)resentation,  for  how  could  the 
"  portion  "  be  equal  when  there  was  one  sou  and  two  children 
of  another  deceased  son,  unless  the  two  grandchildren  took 
per  stirpes,  by  representation,  a  moiety  with  the  son's  moiety, 
and  so  on. 

2.  In  case  there  be  no  children  "  nor  any  legal  representa- 
tive of  them,"  then  one  moietv  to  the  widow  and  the  residue 
to  every  of  the  next  of  kindred  who  are  in  equal  degree,  and 
^'  those  trho  represent  them  ;"  provided  that  no  representation 
shall  be  admitted  among  collaterals  of  the  brothers'  and 
sisters'  children.  A  very  wise  provision !  As  all  collaterals 
are  in  the  distribution  excluded  in  favor  of  children  and 
childrens'  children  ad  infinitum,  so  where  half  the  fund  is 
taken  by  the  widow  it  is  proper  that  remote  collaterals  should 
be  excluded  in  favor  of  brothers  and  sisters  and  their  children. 

3.  In  case  there  be  no  widow,  then  all  is  to  go  to  the 
children ;  and  if  no  child,  then  to  the  next  of  kindred  in 
equal  degree  and  "  their  legal  representatives." 

Vol.  VIII.  2  o 
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The  term  "  legal  representatives "  of  next  of  kindred 
means  here  Avhat  it  does  when  useil  three  times  before  in  the 
same  section ;  twice  as  to  legal  representatives  of  children, 
once  as  to  legal  representatives  of  next  of  kindred ;  it  means 
the  children  of  next  of  kindred. 

4.  If  no  wife  nor  children,  (14th  section)  but  a  mother 
with  brother  and  sisters,  *^  the  representatives  of  them  shall 
have  an  equal  share  with  her,  anyth'mg  in  this  act  or  anif  latr 
fo  Mc  coji^'an/ notwithstanding;  and  here  we  have  an  instance 
at  once,  when,  in  case  there  is  no  widow  to  take  half  of  the 
estate,  "  representation ''  without  any  limit  is  expressly  as- 
sureil  to  brothers  and  sisters. 

III.  The  only  question  that  remains  to  be  considereil  in  the 
construction  of  the  statute,  is  whether  the  term  *^  next  of  kin- 
dred and  their  legal  representatives  as  aforcsaidy^  can  mean 
anvthin":  other  than  the  descendants  of  that  class  who  are  the 
next  of  kin,  to  wit,  in  this  case  the  descendants  of  first  cousins 
who  have  left  children.  If  it  does  mean  that,  of  course  the 
second  cousins  in  this  case  represent  their  ]>arents. 

1.  It  says  "next  of  kindred  and  their  legtil  representatives 
as  aforesaid."  Three  times  in  the  section  that  phrase  has 
been  used,  in  a  way  that  it  can  mean  nothing  other  than  the 
children  of  those  who  would  take  if  living,  and  here  it  means 
the  same,  and  strengthens  itself  by  appropriating  the  cli-ar 
meaning  of  the  other  phrases  by  saying  legal  repres<*ntatives 
"a.s  afore^^aidy  In  one  of  the  cases,  to  wit,  the  provision  as 
to  lineal  descendants  where  it  says  "  those  who  legjilly  n^pre- 
sent  such  children,''  we  have  the  adjudication  in  favor  of 
representation  ad  infinitum  despite  the  absurd  "  dicta  "  that 
representation  only  extends  as  far  as  "children.''  Ross  Tru^y 
L,  Bcp.y  Marchy  1872.  What  representation  metins  among 
children,  it  means  among  "next  of  kindred." 

2.  That  "descendants'^  is  the  received  meaning  of  the 
term  "  those  who  legally  represent  them,"  whenever  it  occurs 
in  the  statute,  see  same  case,]).  293.    "  It  has  long  been  settleil 
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that  the  word  ^  representatives '  in  this  aet  inehides  only  de- 
scendants." 

8.  It  is  elear  the  term  does  not  mean  executors  or  admin- 
istrators, but  children  or  other  descendants ;  hceanse  execu- 
tors and  achninistrators  cannot  take  as  sucli  in  anv  case.  If 
their  testator  or  intestate  be  not  in  being  to  take  when  the 
time  for  taking  hap])ens,  when  the  distributive  share  vests, 
there  is  no  distributive  share  in  existence  for  them,  but  chihl- 
ren  stand  in  their  ])arents'  ph\ci»,  '^jnre  represcnfatlonisJ^ 

4.  The  plirase  must  mean  descendants,  bectuise  in  the 
statute  the  fund  is  given  to  children,  and  if  they  be  dead  fo 
their  legal  representaticcH  ;  and  if  there  be  any  representatives 
of  chiklren,  a  third  goes  to  the  widow  instead  of  a  moieti/,  nnd 
none  to  brothers  and  sisters.  Those  words  meaning  "de- 
scendants," and  only  by  so  meaning,  withhold  the  fund  from 
those  who  otherwise  would  take  it. 

5.  The  whole  purpose  of  the  statute  of  distributions  is  to 
designate  the  jjcrsonti  who  arc  to  take,  and  when  one  indi- 
vidual Clin  not  take,  his  representatives  are  designated  ;  it 
must  refer  to  him  children,  l>ecause  \i  they  are  not  meant  others 
take  under  primary  dc^signation  of  their  own  and  not  by 
representation,  and  so  the  phrase  would  have  no  meain'ng. 
Thus,  if  "children  and  their  legal  representatives"  does  not 
mean  "children  and  their  children,"  collaterals  would  come 
in  l)efore  children's  children. 

The  phrase  does  not  mean  second  cousins  when  all  the  fii-st 
c»ousins  are  dead,  for  they  take  not  as  representatives  in  that 
case,  but  directlv  from  intestate. 

If  then  by  "representatives"  are  meant  "children  and 
descendants,"  the  last  item  of  section  13th,  which  covers 
the  case  in  hand,  is  plain,  and  clearly  j^t'ovides  for  calling  in 
the  children  of  deceased  cousins  to  take  distributive  share  icith 
cousinSy  and  this  without  any  qualification  whatever.  Any 
dicta  to  the  contrary  are  not  worth  minding  against  the  clear 
words  of  the  law.  The  late  case  of  Ross'  trust  shows  that 
"dicta"  in  such  cases  are  not  worth  a  rush,  and  under  the 
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authority  of  that  case  "  representation  "  cannot  be  extended 
to  children  without  extending  it  to  c*ousins. 

The  language  of  that  part  of  the  statute  with  which  we 
have  to  do,  is  "  the  next  of  kindred  in  equal  degree  and  their 
legal  representatives." 

Before  considering  what  that  means,  let  me  call  attention 
to  what  the  phrase  "  in  equal  degree "  means.  It  may  be 
said  that  first  cousins  and  second  cousins  are  not  in  equal 
degree.  That  is  true  as  to  second  cousins,  who  are  the  chil- 
dren of  living  first  cousins,  but  when  the  first  cousin  is  dead, 
leaving  children,  if  representation  is  allowed  they  take  their 
jMirents'  place,  and  are  in  ef|ual  degree.  Fidler  v.  IIiffgin», 
6  C.  E.  Grcoi  151. 

It  is  a  common  law  phrase  introduced  into  the  statute. 
This  phrase  "equal  degree''  thus  explained,  what  does  "next 
of  kindreil  and  their  legal  representatives  "  mean  ? 

The  statute  might  have  said  "  the  next  of  kindrtxl "  and 
there  stoj>{>eil ;  that  is  what  our  opj^onents  say  it  means  as  it 
stands.  That  was  the  case  in  our  statute  of  1G76,  as  we  shall 
presently  see,  and  the  phrase  **  and  their  legal  representa- 
tives" was  addeil  for  the  very  ])urpose  of  giving  "represen- 
tation among  next  of  kindred.''  For  what  other  purptt?e 
are  those  words  addcnl  ? 

What  do  the  words  "  in  equal  degree  and  their  legal  repn*-. 
scntiitives "  mean,  other  than  "  the  nearest  living  relative, 
including  all  who  are  dead  of  their  class  by  their  h^l  repre- 
sentatives." This  is  what  "  in  e(]ual  degree  and  their  It^al 
representatives  "  means,  and  all  the  general  impressions  and 
dicta  in  the  world  ctuniot  change  it. 

Ivct  me  read  the  statute,  substituting  first  cousins  for  "next 
of  kindreil."  "If  no  widow  and  no  children,  distribution 
shall  be  made  to  the  first  cousins  in  'cfjual  degree  and  their 
lawful  children'  representing  them."  Is  there  any  doubt 
about  it  ?  It  does  not  say  to  first  cousins  if  living,  it  says 
the  contrary  by  saying  in  effect,  if  dead,  to  their  children. 
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But  the  construction  of  this  statute  is  plainer  here  than  in 
England. 

The  statute  of  Charles  II.  was  enacted  in  England  in  1671, 
and  we  had  a  statute  of  distribution  adopted  in  1676.  The 
date  of  the  statute  is  found  in  Learning  and  >S)>/eer,  p.  409, 
jyrorision  403,  directing  the  administrator  to  secure  two  parts 
of  the  estate  to  the  children,  and  one  part  to  the  wife ;  and  if 
there  be  no  child,  then  one-half  to  the  next  of  kindred,  and 
the  other  to  the  wife.  Re-enacted  November  21st,  1681. 
L.  &  S.  430. 

And  wlien  we  adopteil  this  statute  in  1794,  {Pennington^ a 
Laws,)  we  adopted  it  as  amplifying  the  old  statute,  adding  to 
the  words  "next  of  kindred"  the  words  "and  their  legal 
representatives."  We  did  not  adopt  any  of  the  principles  of 
the  twelve  tables  of  Rome,  which  among  other  things  provide 
that  the  father  shall  have  the  right  over  the  life  of  his  chil- 
dren. And  when  in  1794  we  engrafted  on  our  statute  of 
distribution  the  doctrine  of  representation  among  next  of  kin, 
we  also  then  introduced  the  one  restriction,  that  when  there  is 
a  widow  who  takes  half  of  the  fund  the  brothers  and  sisters 
of  the  intestate  and  their  children  are  to  l)e  favored  as  against 
more  distant  kindred. 

This  statute  of  Charles  II.  is  introduced  here  only  as  if 
Walter  Walker  had  sent  a  copy  of  it  in  a  letter.  It  is  to  be 
construed  in  harmony  with  our  institutions  and  laws.  That 
harmony  requires  that  when  one  dies  intestate,  leaving  a  first 
cousin,  and  the  children  of  another  first  coasin,  the  first 
cousin  living  shall  not  by  survivorship  wrest  to  himself  from 
the  children  of  the  other  the  distributive  sliare  that  would 
have  l)elonged  to  their  father,  because  we  have  abolished 
survivorship  unless  it  is  expressly  stated  that  the  estate  is 
a  joint  tenancy  and  not  in  common. 

It  is  not  in  accordance  with  justice  that  one  who  would 
have  had,  say  the  half  of  the  estate  if  his  brother  had  lived, 
sliall  have  the  whole  by  depriving  his  brother's  children  of 
it  in  the  event  of  his  brother's  dying. 
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It  is  in  accordance  with  our  law  that  an  estate  shall  be 
generally  divided  and  not  go  to  a  favored  few.  Males  are  no 
better  than  females;  we  have  altered  the  common  law  in 
that.  The  oldest  son  is  no  more  favored  than  the  youngest 
daughter ;  we  have  altered  the  law  in  that  respect.  We  will 
not  suffer  estates  by  w^ill  or  deed  to  be  so  tied  up  that  a  privi- 
leged few  shall  enjoy  them  ;  we  have  abolished  entails;  and 
the  abolition  of  primogeniture  and  entails  have  done  as  much 
to  make  us  a  free  and  prosperous  people  as  the  fundamental 
political  doctrines  of  our  land. 

This  statute  should  be  construed  according  to  its  meaning 
and  words,  and  icill  be,  disregarding  the  Novels  of  Justinian, 
and  the  twelve  tables,  and  the  absurd  and  overruled  dicta  of 
authors  and  judges. 

Again.  There  is  a  statute  which  I  may  say  is  in  pari 
materia  with  this.  It  relates  to  the  distribution  and  descent 
of  the  estates  of  intestates;  it  only  differs  from  the  statute  in 
question,  in  that  this  relates  to  personal  and  that  to  real 
estate.  Statutes  are  in  pari  materia  when  they  relate  to  the 
same  jjerson  or  thing,  Smithes  Com.,}).  751.  Here  the  |ierson 
is  the  same,  and  the  thing  is  his  estate.  English  laws  con- 
cerning paupei*s  and  their  Bankrupt  Acts  are  held  to  be  in 
pari  materia.  The  whole  system  of  legislation  upon  a  suhjwt 
may  be  taken  in  consideration  in  order  to  aid  in  the  construc- 
tion of  a  statute. 

When  one  seized  of  real  estate  dies  intestate,  without  issue, 
brother  or  sister  or  their  issue,  or  father  or  mother,  and  shall 
leave  several  persons  *^all  of  ec^ual  degree  of  consanguinity, 
to  the  person  seized,"  the  lands,  &c.,  shall  go  to  the  saiil 
several  persons  in  equnl  degree  of  consanguinity  to  the  j>erson 
seized,  in  equal  parts,  however  remote  from  the  person  seized 
the  common  degree  of  consanguinity  may  be.''  Elmers  Dig. 
131,  132. 

Land  is  to  go  to  the  persons  of  equal  degree  of  consan- 
guinity. Now  the  general  impression  was,  that  second  cousins 


NOVEMBER  TERM,  1872.  579 


Davis  r.  Vandervecr'a  Adm*r. 


would  not  inherit  with  first  cousins,  because  not  in  equal 
degree y  because  they  could  not  take  in  equal  parts ;  and  in 
this  statute  there  is  no  provision  for  representaiion  as  there  is  in 
the  statute  we  are  considering.  But  as  in  the  case  of  personal 
estate  the  statute  expressly  provides,  as  we^  have  seen,  for 
"representation,"  so  as  to  real  estate  the  conimon^law  is  held 
to  provide  for  representation  which  the  statute]  omits ;  that 
being  suj)plied  the  second  cousins  represent  parents,  and  are 
in  equal  degree,  and  as  they  take  the  parents'  share,  they 
take  in  equal  portions.  Fidler  v.  Iliggin^y  6  C,  E.  Green 
pj).  140,  145,  146,  147. 

This  decision  was  obliged  to  overrule  impressions  entitled 
to  much  respect. 

Tiiis  case  settles  the  law,  not  onlv  as  to  estates  of  intes- 
tates,  but  will  give  construction  to  many  wills,  as  when  a 
testator  makes  a  bcfjuest  to  some  institution,  and  residue  to 
my  nearest  kindred  and  their  legal  representatives. 

Mr,  C.  Parker,  (with  whom  was  3Ir,  Van  Fleet  and  3Ir. 
A,  Wurt^,)  for  respondents. 

1.  If  the  question  were  new,  the  estate  of  the  intestate  goes, 
by  the  words  of  the  statute,  equally  among  his  next  of  kin, 
excluding,  in  the  case  of  collaterals,  all  representation  by 
parties  less  related  to  him  than  are  the  children  of  his  brothers 
and  sisters. 

2.  liut  the  question  is  not  new.  This  construction  is  two 
hundred  years  old,  and  unvarying.  And  history  shows  that 
to  have  been  the  meaning  of  those  who  drew  this  statute.  4 
JBurns'  Ecc,  Law  356 ;  Roberts  on  Succession  31-32 ;  Sir  T. 
Raymond  506. 

3.  At  all  events,  this  construction  being  repeatedly  estab- 
lished and  acquiesced  in,  was  adopted  into  the  law  of  this 
state,  anfl  can  only  be  changed  now  by  the  legislature.  2 
BL  Com.  515;  4  Griffith's  Law  Reg.  1257;  Fidler  v.  Hig- 
gins,  6  C.  E.  Green  160. 
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4.  To  say  that  English  Chancery  has  overruled  old  text 
books  and  dicta  as  to  this  statute  in  another  point,  proves 
nothing.  Especially  as  the  case  cited  affirms  our  construction 
of  this  point,  and  we  stand  not  on  text  books,  but  numeroas 
adjudications. 

To  say  that  the  proviso  only  refers  to  that  part  of  the 
statute  which  precedes  it,  is  incorrect.  The  last  clause,  by 
saying  the  estate,  in  case  there  be  no  widow  or  child,  shall  go 
to  the  next  of  kin  and  their  representatives  "  as  aforesaid, 
and  in  no  other  manner  whatsoever,"  repeats  the  proviso. 
Yet  this  repetition  was  unnec^essary.  Could  the  legislature 
have  intendeil  a  different  rule  when  there  was  neither  widow 
nor  children,  than  that  established  when  there  wa^*  a  widow? 
A  different  rule  with  all  the  personalty  than  with  half? 

To  say  that  this  is  the  first  case  in  reference  to  cousins, 
seems  illogical  when  so  many  cases  adjudicate  the  same  prin- 
ciple now  invoked. 

To  say  that  representation  is  forbidden  as  to  nearer  rela- 
tives and  allowed  as  to  those  so  far  off  as  sec»ond  cousins,  ap- 
proaches the  absurd.  The  statute  aims  at  excluding  distant 
collaterals,  because  their  number  is  likelv  to  fritter  awav 
estates  by  distribution  among  [K'ople  probably  unknown.  The 
argument  made  stultifies  the  legislature. 

The  only  other  meaning  possible  to  the  restrictive  words  is, 
that  there  shall  be  no  representation  after  children  of  brothers 
and  sisters,  of  collateral  kindred.  Certainly  there  is  sonic  re- 
striction. Does  the  case  show  that  these  claimants  are  such 
children?  It  only  states  them  to  be  children  of  deceased 
cousins.  AVhether  their  parents  were  brothers  or  sisters  of 
the  cousins  who  claim,  does  not  apj>ear. 

In  no  event,  then,  c-an  they  succeed. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J. 

This  appeal  is  from  the  decree  of  the  Ordinary,  dismissing 
an  appeal  from  a  decree  of  distribution  of  the  Orphans  Court 
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of  the  county  of  Somerset.  The  intestate,  Dr.  Henry  Van- 
derver,  was  never  married.  His  nearest  relatives  at  his  death 
were  five  cousins,  to  whom  his  whole  personal  estate  was 
ordered  distributed.  The  apjwllants  are  his  second  and  third 
cousins,  and  they  claim  a  share  in  the  distribution  as  repre- 
sentatives or  descendants  of  other  cousins  deceased  in  the  life- 
time of  the  intestate.  The  question  for  decision  is  whether, 
under  our  statute  of  distributions,  {Xix.  Dig.  305,  §§  12,  13,) 
the  five  cousins  take  the  whole  personal  estate,  to  the  exclu- 
sion of  the  children  and  grandchildren  of  the  other  cousins 
deceased — or,  in  another  shape,  whether  collateral  relatives 
can  take  by  representation,  except  in  the  case  of  the  children 
of  a'deceased  brother  or  sister  of  the  intestate.  Our  act  was 
passed  in  1795,  and  is  in  all  material  respects,  (so  far  as  it 
aifects  the  question  before  us,)  a  transcript  of  the  act  of  22 
and  23  Car.  II, y  cap,  10,  the  analogous  proviso  in  which 
latter  act  is  in  these  words :  "  That  there  be  no  representa- 
tion admitted  among  collaterals  after  brothers'  and  sisters' 
children."  It  has  been  well  settled  by  the  courts  in  England, 
for  over  a  century  and  a  half,  and  always  acted  upon,  so  far 
as  anything  to  the  contrarj'  appears,  since  the  passage  of  the 
act,  that  the  efiect  of  this  proviso  is  to  limit  or  qualify  the 
right  of  representation  among  collaterals,  so  that  they  can 
take  only  as  next  of  kin,  j)<^  capita y  except  in  the  one  case  of 
the  children  of  deceaseil  brothers  and  sisters  of  the  intestate, 
among  whom  alone,  of  the  collaterals,  the  right  to  take, 
per  stirpeSy  by  way  of  representation,  may  exist.  Carter  v. 
Crawley y  Sir  T,  Baym.  496  ;  3Iaio  v.  Harding y  2  Vem.  233; 
Pctt  \,  Petty  1  P.  Wni8.  25 ;  S.  C,  1  SalL  250,  and  1  Ld. 
Rayin.  571 ;  Blachbrough  v.  DaviSy  1  P.  Wras,  41 ;  Bowers 
V.  Littlewoody  1  P,  Wins.  594 ;  Caldicot  v.  Smith,  2  Show, 
286 ;  Woodroff  v.  Wickworth,  Prec.  in  Chan.  527 ;  Walsh  v. 
Walshy  Prec.  in  Chan.  54 ;  Durant  v.  Pr  est  wood,  1  Atk.  454 ; 
Stanley  v.  Stanley y  1  Atk,  455 ;  2  Vesey,  sen.,  213 ;  Toller  on 
Ex'rs  383  ;  2  Wms.  on  Exrs  1298  ;  2  Black.  Com.  515 ;  Bac. 
Ab.,  Ex^rs  and  Adm'rs  I. ;  2  KenVs  Com.  425 ;  4  Burns^  Ecc. 
Law  358 ;  L.  R.  13  Eq.  Causes  286,  Ross'  Trust. 
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This  construction  of  the  English  statute  was  well  under- 
stood when  our  act  was  adopted,  and  since  then  it  has  been 
recognized  in  our  treatises  in  common  use,  and  been  approved 
of  by  the  learned  of  the  bar.  Griffiih^s  Treatise  292 ;  N.  J. 
Justice  99  ;  4  Griffith's  Beg.  1257. 

Besides,  we  have  no  doubt  that  the  Orphans  Courts  of  the 
state  have  followed  that  construction.  The  same,  we  think,  is 
also  justitieil  by  the  natural  reading  of  the  statute.  It  was 
intended  in  section  thirteen  that,  whenever  the  estate  in 
whole,  or  in  part,  (whether  a  widow  or  not,)  goes  to  col- 
laterals, the  right  to  take  by  representation,  among  them, 
should  be  limitcil  to  the  children  of  the  intestate's  brothers 
and  sistei-s. 

Under  this  view,  the  appeal  of  the  Ordinarj'  was  properly 
disniis«ietl,  and  his  decree  should  be  affirmed,  with  costs,  to 
be  paid  by  the  appellants. 

The  whole  court  concurreil. 


Meiic'Iian'I's'  Xationat.   Bank   of   Newton,   apiK»llant?, 
and  XouTiiuup  and  North uup,  respondents. 

Appeal  from  decree  of  the  Chancellor.      The  opinion  i^ 
reported  in  7  C,  E,  Gnrn  59. 

Mr.  Coult  and  Jlr.  Pitney,  for  appellants. 

Mr.  Linn,  for  respondents. 

Bedle,  J. 

The  question  on  this  appeal  is  purely  of  fact — Whether 
the  deed  sought  to  be  set  aside  was  in  fraud  of  creditors? 
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The  transaction  is  very  suspicious,  but  the  evidence  fails  to 
suificiently  satisfy  us  that  it  was  fraudulent.  The  decree  of 
the  Chancellor  must  therefore  be  affirmed,  with  costs. 

For  affirmance — Beasley,  C.  J.,  Bedle,  Clement,  Dal- 
RiMPLE,  Depue,  Dodd,  Ogden,  Scudder,  Van  Syckel, 

WOODHULL.    •  10. 

For  reversal — None. 
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IISTDEX. 


ABANDONMENT.  | 

1.  If  a  huflband  who  has  ample  means 
takes  his  wife,  with  whom  he  hai^ 
for  years  been  living  in  a  city  in 
discord  and  bitter  contest,  to  a  re- 
tired country  tavern,  against  her 
wishes  and  protest,  and,  in  her, 
absence,  leaves  the  place,  with  all 
his  bagcage,  without  notice  to  or 
knowledge  by  her  of  the  place  to 
which  he  has  gone,  and  without, 
anv  notice  by  him  to  her  whether 
he  has  made  provision  there  or 
elsewhere  for  her  support,  and 
leaves  her  thus  without  moneyl 
and  without  any  one  in  the  house 
or  its  vicinity,  for  companions,  ex-, 
cept  the  tavern-keeper  and  his 
wife,  it  is  such  abandonment  and' 
separation  as,  if  without  justifiable, 
cause,  will  entitle  her  to  a  decree' 
for  support  and  maintenance. 
Boyce  v.  Boycc^  337' 

2.  A  wife  is  bound  to  accompany  her 
husband  to  such  place  as  he  may,' 
as  head  of  the  family,  in  good  faith: 
determine  to  remove  to  for  habita- 
tion or  business,  provided  it  does 
not  unreasonably  banish  her  from 
all  society  and  comforts  of  civil- 
ized life.  But  a  husband  has  no 
right,  as  a  punishment  for  con-, 
tumacy  or  bad  temper,  to  banish 
his  wife  to  a  lonely  place,  without i 
friends  or  society  or  her  accus- 
tomed  comforts,  when  he  does  noti 
stay  with  her  and  share  her  priva- 
tions. /6.I 

I 

3.  By  law,  a  man  is  not  justifie<l  inj 
deserting  his  wife  because  she  i.*- 
extravagant  or  lazy,  or  swears,  orl 
uses  coarse  language,  or  is  sickly, 
fretful  or  of  violent  temj>er,  or 
because  she  wreaks  her  temper  or 
showers  her  coarse  or  profane 
language  upon  him,  and  thus 
makes  his  life  uncomfortable. 
These  are  not  crimes,  but  infirmi- 


ties and  defects,  wliich,  in  con- 
sideration of  law,  a  husband  un- 
dertakes to  put  up  with  when  he 
takes  his  wife  for  better  or  for 
worse.  lb. 


ACCEPTANCE. 
See  Contract,  9, 10. 


ACQUIESCENCE. 

1.  Where  a  party  purchases  land  at 
its  full,  fair  value,  and,  supposing 
it  to  be  free  from  encumbrance, 
erects  buildings  of  considerable 
value,  and  judgment  creditors  of 
the  former  owner  of  the  land,  with 
knowledge  that  the.se  buildings 
were  being  erected,  and  having 
reason  to  believe  that  it  was  done 
under  a  mistake,  by  their  silence 
and  acquiescence  fraudulently  en- 
courage him  to  go  on  and  erect 
his  buildings,  and  then  issue  an 
execution,  tlie  sale  of  the  build- 
ings will  be  restrained.  Dellett  v. 
Kemhlcj  58 

2.  If  enough  of  the  buildings  had 
been  erected,  without  the  knowl- 
edge of  the  defendants,  to  satisfy 
their  judgment,  by  adding  to  their 
value  the  price  of  the  lot,  the  de- 
fendant should  be  allowed  to  sell. 
This  does  not  sufficiently  appear 
by  the  answer ;  and  therefore  in- 
junction continued  to  the  hearing. 


ADMINISTRATION  DE  BONIS 
NON. 

When  an  executor  who  has  so  far 
administered  the  personal  estate 
of  his  testator  as  to  convert  it 
into  money,  dies,  and  administra- 
tion de  bonis  non  is  granted,  the 


ttdministntlor    ig  not    entitled   to'|2.  Whether  an  agreemont  by  parol, 
'     "  ■'  '        '        or  in   Triling  Tithout  seal,  bT  a 

Kun  with  Ilia  falhor,  on  receiviag 
an  ailTanccracnt  in  money,  ihil  ii 
»hall  be  in  full  of  tbe  um't  >hare 
of  the  fnlher'fl  real  oUale  at  hid 
deutb,  can  liiiTe  anv  eft'ecl.  (^unr. 
i&. 


demand  of  the  executor  of  sncli' 
deeeaned  execulor  the  pnK  of  llie 

Iliat,  the  representative  of  tlic  de- : 
ceanod  excciitur  must  aecount  to  i 
tlm  legatee  or  next  of  kin.  lie  i^  I 
only  cnlillcd  to  wicli  chattels  or 
dioses  in  action  as  bare  not  been 
aa  converted,  and  exUt  aH  tliev' 
vere  at  the  death  vf  the  first  les- 


.-M's  Ei 


304 


AGREEMENT. 
Sec  CitSTRAcr. 


ADMINISTRATOK. 
An  administrator  of  nn  inlestal 


closure,  who  is  decreed  to  be  enti- 
tled to  the  surplus  after  ealisfylu^ 
llie  mortp^ce,  for  the  payniciit  ui' 
the  intestate's  debts,  must  ezeculr 
a  btmd.  with  siiHieient  sureties  nntl 
with  condition  aa  rcuuired  Lv  the 
iitntule  in  the  case  of  Innds  sold  bv 
llie  order  of  the  Orph 


■e  Am 


V.  Jo«c 


AMESDMEST. 

.An  aurceinent  between  sol  ieiior?  10 
amend  the  bill  so  tui  to  conform  in 
the  facts,  there  being  no  atiicnd- 
nient  acliiallv  made,  cannot  ariiil 
on  the  hearing  for  final  decree. 
Neither  an  agreement  to  amend, 
nor  nn  order  giving  lirave  lu 
amend,  amounts  to  an  amendmnit. 
even  if  liled.     WHsan  v.  Kxh;.  lOU 

1.  lilll  may  lie  amended  nn'onlinj-lo 
the  fiict.  after  hearinj;,  on  a])plir»- 
tiim  Ih' fore  decree  for  that  iinri">«.'. 
llmaploH  v.  Xickol«.n,  423 


■  AUMlNlSTKATnils  HOND. 

So  relief  eau  be  had,  even  in  ii^uity. 


l.Ana 


ADMISSIONS. 
Sre  KviiiKS.t:,  3. 

ADVANCEMENT.  i, 

l.An  adranceincnt  in  money,  niad<  'J 
bv  n  father  in  his  lifetime  to  oni' 
oi'  lii^  nuns,  cannot  hare  anr  eDei'  - 
upun  the  share  of  the  real  cslati . 
of  the  tatber,  which,  at  his  dcalb  I 
descends  to  ihcson.  Unly  advnnecj 
menis  or  settlements  in  land  cai 
have  such  cttecl.  Ilnrem  v.  Thoia-  I 
•on,  321[ 


ANSWKK. 


I  will  not  be  i>eniiU- 
leti  [o  un  answer  after  it  has  b«cn 
sworn  to  and  likil,  except  to  eiw- 
rci't  a  verlial  or  clerical  mistake. 
or  to  amend  ur  supply  a  formal  At- 
feel.  A  supplenicnial  aiiswernia<t 
be  llle<l,  and  this  will  l>e  permiiit^ 
even  after  replication,  and  the 
complainant  lias  commenced  tak- 
ing evi<lence.  Biiryia  v.  (<'iArr».a, 
4l'S 


ISut    lea' 


IT  ill    be    granted 


where  it  elenrlr  a|ipears  that  xht 
matter  to  wtiieti  the  ameiidmeni 
relates  is  material  to  the  defence, 
and  thill  the  amendment  is  nec«- 
sary  to  enable  the  defendant  10 
bring  the  merits  of  hU  defence  be- 
fore the  court.  Ih. 
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3.  Leave  will  be  granted  to  file  a  Fup-!' 
plemental  answer  for  the  purpose 
of  stating  a  matter  which  the  de-' 
fendant  had  been  told  bv  counsel, 
would   constitute  no  defence,  audi 
which  he  did  not,  therefore,  men-' 
tion  to  his  solicitor,  who  prepared 
the  answer  in  ignorance  of  the  ex-' 
istence  of  such  defence.      But   it  ' 
will  be  granted  only  on  such  terms 
as  will  do  the  complainant  no  in-  ~) 
jurv,  or  create   no  serious  delav. 

Jb. 

See  EVIDKNCK,  1,  2. 


APPKAL. 

Sec  Costs,  4.  (>. 

Ist^lE,  3.  I 


assignep:  and  asskjnor. 

See  MoiiT(JAGE,  7—9,  14,  IG,  17. 


/ . 


ASSIGNMENT. 

I 

1.  The  evidence  in  this  case  held  not 
sufficient  to  show  fraud  and  avoi<l 
certain  assignments  charged  to  be 
without  consideration,  and  fraudu- 
lent and  void  as  against  the  com- , 
plainant.     Jones  y.  Adams,        ll.'J 

2.  But  one  of  the  mortgages  a.ssigned  ' 
being  for  a  greater  amount  than  | 
was  given  for  it  hy  the  a.asignee,.I 
and  the  circum.stances  being  su.s- 
picious  as  to  the  fairness  of  the' 
transaction,  the  assignee  was  de- 
creed to  assign  it  to  the  complain-, 
ant  on  his  paying  the  amount  of  | 
the  securities  given  in  exchange'; 
for  it.  Jb. 


3.  An  assignment  executed  by  tlie  8 
husband  and  wife,  of  a  jx)licy  of 
insurance  on  the  life  of  the  hu.s- 
band  in  favor  of  the  wife,  and 
given  as  collateral  security  for  the  \ 
husband's  indebtedness  then  ex- 
isting, is  a  valid  assignment.  Dr 
Ilovfje  v.  Elliott f  480 

4.  Knowledge  by  the  wife  that  her 
husband   was  in  great  difficulty, 


arising  out  of  his  indebtedness  and 
of  the  pendency  of  suits  against 
him,  it  appearing  that  the  motive 
to  the  execution  of  the  assignment 
bv  her  was  the  benefit  to  her  bus- 
band  bv  the  securitv  thus  aflbrded 
to  his  creditor,  will  not  invalidate 
the  a.<signraent  on  the  ground  of 
duress.  Jb. 

An  a.ssignment  by  the  husband 
and  wife  of  her  reversionarv  choses 
in  action,  passes  an  interest  therein 
am/>  moilo,  to  become  elfectual  onlv 
in  the  event  of  the  husbapd  and 
wife  living  long  enough  to  enable 
the  assignee  to  reduce  the  chose  in 
action  into  possession.  Jb. 

Such  assignment  having  no  eflect 
against  the  wife's  right  by  survi- 
vorship unle.«s  the  cIkk-sc  in  action 
is  reduced  into  possession,  it  will 
be  void  when  the  fund  cannot  fall 
into  |)ossession  during  his  life,  as 
where  it  is  expressly  limited  to 
the  wife  in  the  event  of  surviving 
him.  Jb. 

The  reversionary  interest  secured 
to  the  wife  bv  a  policv  of  insurance 
on  the  life  of  her  hu.'<band,  is  her 
sole  and  separate  prof)erty,  under 
the  fourth  section  of  the  Insurance 
Company's  charter,  and  the  act  for 
the  better  securing  the  i)roperty  of 
marrie<l  women.  Ami  she  has, 
therefore,  the  policy  being  an  ob- 
ligation to  pay  money  to  the  wife 
after  her  husband's  death,  the 
]>ower  to  assign  it.  Nor  is  it  ma- 
terial that  her  interest  is  contin- 
gent on  her  surviving  her  hus- 
band. In  that  case  the  assignee 
would  take  it ;  otherwise,  the 
children  living  at  the  husband's 
death.  Jb. 

That  the  fund  created  by  a  policy 
of  insurance  on  the  life  of  a  hus- 
band, for  the  benefit  of  the  wife, 
was  created  for  the  particular  fiur- 
pose  of  provifling  for  the  widow 
and  familv  of  the  in.su red  at  his 
death,  does  not  invalidate  an  as- 
signment of  such  policv,  made  to 
secure  the  husband's  indebtedness. 
The  general  act  in  respect  to  such 
policies  did  not  intend  to  restrict 
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them  to  that  particular  purpose/ 
and  expressly  exempts  them  from 
the  claims  of  the  husband's  credi- 
tors*, only  when  the  annual  pre-: 
mium  does  not  exceed  §100.      lb. 

I 

9.  By  the  law  of  New  Jersey,  a  life 
insurance  policy  was  not  prohibited 
as  a  wager  policy,  or  condemned 
bv  general  principles  of  expe- 
diency and  morality.  Before  the 
statutory  enactments  with  regard 
to  such  j>olicies,  they  were  held  to 
be    not    contracts    to     indemnify 

• 

against  loss,  but  to  pay  a  given 
sum  upon  the  happening  of  a 
given  event.  lb. 

Sec  Mortgage,  7-14. 


AWARD. 

1.  If  arbitrators  refer  any  point  to 
judicial  in<iuiry,  by  s])reading  it 
on  the  lace  of  the  awanl,  and  they 
mistake  the  law  in  a  palpable  and 
material  jH)int,  their  award  will  be  ! 
set  aside.  But,  in  general,  being 
the  chosen  judges  of  the  parties, 
they  are  judges  of  the  law  as  well 
as  of  the  facts,  and  are  not  bound 
to  award  on  mere  dry  i>riiK'iples  of 
law,  but  nny  <lo  so  aoconliug  to 
thu  ])rinciplcs  of  etjuity  and  goovl 
cuU'*i'icuoe.     JiUck'iiKin  v.  Jinn.'iom, 

lix 

2.  Courts  will  not  compel  arbitrators 
to  disclose   the   jjrosuids  of   their 
judiriuent,  nor  disturb  their  deci-  7 
sioris    when    made,    exi'e]>t     u])on 


very  cogent  reasons. 


lb. 


o.  An   award   cun    not    be   reviewed 
and  corrected,  or  set  a^^ide,  at  law 
or  in   ecpiity,   because  it   is  erro-  S. 
neons,  or  because  it  is  j»lainly  ex- 
cessive, unless  il»e  excess  is  clearly  ; 
demonstrated,  and  is  so  great  that ' 
it  is  not  |K)ssible  to  account  for  it 
except  by  corruption  or  dishonesty 
in  the  arbitrators.     It  will  not  be 
set  aside,  as  a  verdict  at  law  or  a 
master's  report  in  e<iuity,  because ' 
clearly  erroneous  and  ag^ainst  the  9. 
weight  of  evidence.     Went  Jersey  ■ 
liiiilrodd  Co.  V.  ThomaSj  431  ' 


Evidence  as  to  the  cost  of  opera- 
ting moAt  railroads,  in  the  absence 
of  any  proof  to  show  the  rates  of 
fare  \>eT  mile  on  those  roads,  is  no 
guide  to  ascertain  the  net  profit<4 
of  a  particular  road.  lb. 

The  true  method  of  calculating 
the  value  of  an  unexpired  lease  is 
by  annuity  tables;  by  multiplying 
the  clear  annual  value  of  the  lea^e 
by  the  *  value  of  one  dollar  per 
annum  for  the  unexpired  term,  at 
the  rate  of  lawful  interest.        lb. 

An  agreement  between  parties  to 
an  award,  in  the  presence  of  the 
arbitrators,  at  the  close  of  the  evi- 
dence, that  the  case  should  be 
submitted  to  the  arbitrators  upon 
written  arguments  of  counsel,  upon 
a  sj>ecitied  copy  of  the  evidence 
and  the  exhibits  in  evidence,  and 
that  the  award  was  to  be  made 
without  anv  further  intercourse 
with  either  party,  and  that  if  the 
two  arbitrators  were  unable  to 
agree,  the  c;ise  should  be  sub- 
mitted to  the  thini  arbitrator 
chosen,  ui>on  the  same  arguments 
and  proofs,  without  the  interven- 
tion of  the  parties,  is  legal  and 
valid.  But  such  agreement  is  iu*i 
proved  here ;  and  if  it  was,  it  will 
not  justifv  an  award  made  bv  a 
third  arbitrator  without  readin;; 
the  arguments  of  counsel,  <»n 
which  it  was  agreed  to  be  sub- 
mitted M'ithout  f'.irther  notice  to 
the  parties.  Ih. 

When  a  new  arbitrator  is  ch«>*en 
by  the  original  arbitrators,  either 
j>arty  has  the  right  to  adduce  ad- 
ditional testimony  and  additional 
arguments.  Jb. 

Whether  an  award  was  ready  to 
be  delivereil  in  time,  or  whether 
being  ready  to  be  delivereil  oni  of 
the  state  is  a  compliance  with  the 
condition  of  the  submission,  are 
questions  of  law  to  be  dbsposetl  of 
bv  the  court  in  which  the  suit  is 

« 

brought  on  the  award.  lb. 

A  court  of  equity  will  not  set  aside 
an  award  because  not  delivered  in 
time,  when  the  delivery  was  re- 
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strained  by  injunction  at  the  suit 
of  the  party  making  the  objection. 

Jb. 

10.  Where,  after  an  award  was  deter- 
mined upon  and  reduced  to  writ- 
ing, an  injunction  was  served  upon 
the  arbitrators  against  signing  and 
delivering  it,  there  was  no  impro- 
priety in  their  signing  it  in  accord- 
ance with  advice  of  counsel  for  the 
party  in  whose  favor  the  award 
was  made.  lh.\ 


BILL  TO  KEDEEM. 


Sec  Costs,  3. 


BY-LAW. 

Sec  Subrogation. 


CANCELLATION. 

Where  a  mortgage  is  canceled  by 
mistake,  or  the  canceling  is  pro- 
cured by  fraud,  a  court  of  equity 
will  set  aside  and  disregard  the 
canceling  so  made  or  procured, 
and  give  relief  upon  the  mortgage 
as  if  not  cancelled.  Dubois  v. 
Schaffer,  401 

Sec  Mortgage,  25,  28. 


BILL  OF  KEVIVOR. 

Bill  to  revive  a  suit  in  equity, 
founded  on  a  judgment  obtainedl; 
more  than  twenty  years  before  the  , 
bill  was  exhibited :  the  judgment ' 
will  be  presumed  to  be  paid  and  j 
the  bill  of  revivor  dismissed.' 
BircCs  Adm'r  v.  Indecs  Ex'rs,   363 


BONA  FIDE  PURCHASER. 

Sec  Partnership,  12. 
Purchaser,  3. 


BURDEN  OF  PROOF. 


1.  When  the  controversy  is  as  to  the 
fact  whether  a  deed  was  intended  \ 
as  securitv  onlv,   the  burden   of  2 
proof  is  on  the  grantor,  and  hisj 
oath  aji^ainst  that  of  the  grantee  is 
not  sufficient  to  change  a  deed  ab- 
solute on  its  face  into  a  mortgage. ; 
Freytag  v.  Hoeland,  36  i 


2.  But  where  the  mortgagee  admits 
that  he  required  an  absolute  deed 
as  security  for  a  debt,  without  any 
recital  to  show  what  the  debt  was,  i 
and  the  mortgagor  testifies  that  the  ! 
consideration  expressed  in  thedeed^  i 
was  the  debt  it  was  intended  to  se-  j 
<;ure,  the  burden  of  proof  is  on  the  ■ 
mortgagee  to  show  that    it    was 
given   as    security   for  a  greater 
amount.  76.  i 


COMMISSIONS. 

See  Masters'  Report,  10. 
Trustee,  6—9, 11,  13. 


CONTRACT. 

The  pastoral  relation  is  for  reli- 
gious and  not  mercenary  ends,  but 
the  contract  involved  in  it  impo- 
ses pecuniary  obligations  and 
?[ives  pecuniary  rights  which  the 
aw  enforces  and  protects,  and  the 
surrender  of  those  rights,  when  it 
involves  matter  of  pecuniary  loss, 
is  lawful  matter  of  pecuniary  com- 
pensation, and  is  a  valid  consider- 
ation for  a  contract  to  pay  money. 
Worrell  v.  Preabytcrian  CKurch,  96 

Where  six  of  seven  associates  in 
a  purchase  of  land  on  speculation, 
each  agreed  to  take  a  specified 
number  of  the  twelve  and  a  half 
shares  in  which  the  scheme  was 
divided,  at  a  fixed  price  per  share, 
and  also  agreed  to  take  the  shares 
in  the  scheme  that  might  remain 
unsold,  each  in  proportion  to  the 
shares  taken  by  him,  at  the  same 
price  per  share,  and  another  asso- 
ciate subscribes  for  a  half  share, 
but  refuses  to  enter  into  the  agree- 
ment to  take  a  proportion  of  un- 
sold shares,  the  owner  of  the  half 
share  is  not  entitled,  on  winding 
up  and  settling  the  scheme,  to  any 
part  of  the  unsold  shares  or  of  the 


Vol.  VIII. 


2p 


prolils  on  tksni.     DougUit  v.  Mrr-'l 


i.  And,  on  tlic  oilier  liaml,  llir  slinn-- 
lioldera  who  agreed  to  ^iiiri'liii-c 
tliem,  are  bounci  to  pay  ami  ao- 
count  for  the  full  price  >,f  ll.o^c 
unsold  Bhares  and  the  inwrwt  on 
that  price,  out  of  their  own  fiind^,! 
'  t  have  «ny  part  of  the 

laUtl 


4. The  defendoiil  oflered  iln'  iiiiii- 
])lainant  that  if  he  would  purehuKo 
the  title  of  a  Mranger  to  n  lot  ly- 
ing within  bin  prcniiHei>,  he  woiiiii 
pay_  8100  towards  it._  The  coni- 
plninnnt  purchased  it  (m  $.17"'.' 
J/eW,  that  the  defendant  wa-sbou  Mil 
to  pay  $100,  with  the  iuteret<t  fnnn 
the  purchaBe,  but  could  not  be 
.re.      Illarkv. 


eompetled 
Keitey, 


5.  The  defendant  was  bound  lo  p:i: 
the  price  agreed  for  this  lillo,  t-vei 
if  proved  not  to  be  u  goml  Iitl> 


with  a  firm  of  which  the  uxv- 
h  hiniwlf  n  member.  Tot  the  salt 
lo  tlicni  of  Iiis  tvflntor'ii  real  es- 
tate, is  not  one  whidi  a  ounrt  ol 
eijuiiv  will  confirm,  ir  it  i«  op 
po3e<{  or  eontestcd  bv  anv  of  the 
ceMiiU  que- Iraxl ;  luucli  le^  iritl  il 
decree  afiicrifit'iwri'oniiniicoof  il. 
Culgalr'H  Ki'r  v.  Vuhjnti;  3Ti. 


7.  An  agrucuient  by  teslalor's  widow, 
{even  if  made,)  that  tlie  firm  of  | 
wliich  he  wiu  a  member  should  | 
take  Ilia  interest  in  real  estate  he- . 
loneing  to  the  tirm,  at  a  vahiation 
made  shortly  after  liis  dcatii— the  ' 
willow  l>eing  entitled,  under  the 
will,  only  to  the  income  of  half  of 
the  efilato  during  her  life,  and  an 
infant  to  the  other  half  abiiolutely 
on  attaining  age,  and  though  a])-| 
|iolntcd  guardian  by  the  will,  of 
KUeh  child,  having  no  judicial  an-, 
ihority  lo  enter  into  any  agree- 
nient  or  bargain  with  regnrd  to  his 
real  estate — would  not  deprive  her' 


and  the  child  of  the  right  to  htte 
it  sold  at  the  full  T^ae  it  will 
bring  at  the  time  of  the  sale.    Ih. 

i.  An  agreement  lo  pay  the  debt!  of 
another  must  be  in  writinr.  Sorh 
agreement  can  be  enforced  at  U>, 
xnA  is  no  defence  or  sel-off  lo  i 
Huit  for  the  foreclotnre  of  a  mort- 
gage debt.   WiUiamt  v.  iJoron,  385 

t.  \n  acceplaoce,  to  be  good,  nnjK 
be  such  as  to  conclude  an  agtee- 
ment  or  contract  l>elween  the  pir- 
lien;  and  to  do  Ibis  it  must,  in 
every  respect,  meet  and  correspond 
irith  the  offer,  neither  fallingwilh- 
in  nor  going  beyond  the  terms  pro- 
posed, but  exactly  meeting  them 
at  all  points  and  closing  with  Ihem 
just  OS  they  stand.    PoUs  v.  HliV 

I  (1.  On  a  bill  for  specific  perfonDince, 
the  alleged  agreement  coniisled  oT 
iui  offer  to  sell  land  on  certain 
specified  terms,  and  Ihe  following 
letter;  "Have  twice  attempted  the 
tender  of  the  fin?!  payment  of 
^)0O  upon  the  agreeoienl  made  b(- 
iween  ur  on  the  7lh  of  December 
last.  I  will  meet  you,  Ae^  when  I 
?hall  be  ready  to  maLe  lender  vf 
ihe  money,  and  execute  the  pronr 
agreements  thereupon."  i/rM,  iliii 
ibis  letter  was  not,  either  in  term^ 
or  substantially,  an  acceptance  <i( 
ihe  ofler,  and  concluded  no  Cin- 
tract  belwecn  the  parties.  /*■ 

fiee    I^TTERT. 


COKPORATIOS. 

l.When  a  charier  direcLi  th.il  all 
elections  of  directors  after  iht 
fir^t  shall  be  held  annualk,  it 
such  lime  as  the  by-laws  shall  di- 
rect, no  second  election  can  b* 
held  until  by-laws  designating  the 
time  have  been  adopted!  Xorcan 
there  be —■—  - 


S.  Acts  required  to  be  doni^  liv  tli 
directors  of  ncompanv,  ai  tlii^  di.~ 
ignaling  a  time  Tor  efectimi.  tun- 
be  done  by  Ibem  nit  a  board 
lawfully  convened. 


Z.  A  determi nation  by  the  bo^ml  <n-  ii 
majority  of  directors  that  :iii  flet--  j 
tion  must  be  held,  without  li.ftii^- 
a  lime,  doea  not  authoriz:'  iiiii;  ul' 
them  to  fix  Ihe  time  nnd  ^Ivv  n-.- ' 
tice  forfluch  time.  J>,. 

4.A  notice  of  an  election  ri'i|iii 
to  be  given  by  the  directors,  i.^ 
a  sufficient  notice,  if  signeil  In- 
individual  namcn  of  a  niujor 
without  statins  ibat  it  w^  gi 
bj  order  of  the  board,  or  stnl 
.that  the  perBonu  whose  names  v 


:!.  Motion  to  dissolve  denied,  with 
coatfl;  the  costs  of  the  motion  for 
receiver  to  abide  the  event.  Sulra 
T.  Waijiitr,  388 

1.  On  a  bill  to  redeem,  the  general 
rule  is  (hat  the  mortgagor  must 
bear  the  costs ;  but  the  mortgagee, 
by  his  raisconduel,  may  forfeit  his 
'  I  immunitv,  and  be  condemned  lo 
-      pny  Ihem.     Lozear  y .  Sh\tld»,    509 

.   I.  Whether  an  appeal  will  lie  from 

a  decree  on  the  point  of  costs. — 

\       Qmrre.  lb. 


b.Kn  election  is  not  legal,  if  t}ii 
liM  of  stockholders  exhibiiiil  nmi 
acted  upon  on  the  day  of  ch^iiuii 
is  not  a  true  list  of  the  xKK'kLuld- 
ers,  and  known  nut  to  be  ■oii-fi  \i\ 
the  parties  who  exhibit  \i  luiil 
who  vote  upon  it.  Ih. 

6.  Stockholders  who  are  no)  such  at 
the  day  an  election  is  held,  cannot 
vote,  although  they  wer«  siock- 
holders  at  the  day  on  wliieh  it 
should  have  been  held.  ]i. 


who  have  been  l^^lty  olt 
and  are  in  fact  in  possession  of 
their  offices,  and  in  whose  plncc 
no  directors  have  been  legally. 
elected,  have  the  right  to  use  the 
name  of  the  corporation  in  i 


Jb. 


COSTS. 

1.  CoMs  of  the  trastces,  who  b.ivt.' 
properly  asked  the  direction  of  tb.- 
court,  and  the  rarviving  children' 
who  have  answered,  mtisl  be  paid 
ont  of  the  trust  fund;  the  daiigh- 1 


1.  A  parol  agreement  by  Ihe  grantee, 
at  the  time  of  taking  a  d^,  that 
he  would  assume  a  mortgage  upon 
the  property  as  part  or  the  con- 
sideration, will  be  enforced  in 
equity.  \  covenant  in  the  deed 
that  the  premises  are  free  from 
encumbrances,  or  any  other  cove- 
nant, will  not  eelup  the  assignee  of 
such  mortgage  from  recovering  on 
such  undertaking.   ll'iVson  v.  King, 

\m 

2.  The  usual  covenants  in  a  deed  are 
not  part  of  the  conveyance  of  real 
estate.     They  are   mero  personal 

against 


,  resident  in 
of  New  York,  in  a  conveyance  of 
her  husband's  property,  situated 
in  this  state,  the  law  of 'New  York 
not  authorizing  a  married  woman 
to  enter  into  covenants  as  to  her 
hiiriiand'a  property,  does  not  affect, 
nor  does  any  estoppel  arising 
therefrom  aflect,  a  mortgage  upon 
the  property  given  by  Ihe  hus- 
band prior  io  the  conveyance,  and 
which,  after  the  conveyance,  was 
assigned  to  the  wife,  and  by  her 
asngned  to  another.  Her  assignee 
wotild  be  entitled  to  a  decree  but 
for  the  defect  in  the  pleading.   lb. 


592 


INDEX. 


CREDITOR.  !2. 


See  MOBTGAGE,  1. 


DECREE. 

i 

1.  The  proof  in  this  case  is  sufficient 
to  warrant  a  decree  for  deficiency 
in  proceeds  of  sale  against  the! 
grantee.  But  the  allegation  of 
the  bill  being  that  the  undertaking 
was  a  stipulation  contained  in  the 
deed,  ana  that  the  grantee  became^ 
bound  hj  the  acceptance  of  the 
deed,  while  the  proof  is  that  it  was 
not  contained  in  the  deed,  and  was 
a  parol  promise  at  the  making  of 
the  deed,  the  variance  is  fatal  to 
such  a  decree.   Wilson  v.  A7ny,  150  « 


2.  To  entitle  a  complainant  to  a  de* 
cree  in  a  foreclosure  suit  for  any 
deficiency  of  the  proceeds  of  sale 
in  discharging  the  mortgage,  the 
party  sought  to  be  charged  mustj 
nave  been  served  with  notice  that, 
decree  would  be  asked  for  against 


him. 


Ih.\ 


3.  No  positive  relief,  in  adjusting ! 
equities  between  defendants,  can  ; 
be  decreed  or  granted  to  one  de- : 
fendant  against  another,  except ' 
such  as  can  be  granted  incident-  > 
ally  to  the  relief  sought  by  the 
complainant.     Mount  v.  PotUj  188  o, 


4.  No  decree  can  be  made  against  a 
wife  to  execute  a  deed.  Pinner  v. 
Sharpj  274 


DEDICATION. 

1.  If  a  purchaser  of  a  tract  of  land 
subject   to  a  mortgage  given   by 
him  for  the  consideration  money, 
lays  out  the  same  in  blocks  and 
streets,  and  sells  lota  by  reference 
to  the  map  by  which  it  is  laid  out, ' 
and  thus  dedicates  these  streets  to 
public  use,  as  against  himself,  upon 
a  foreclosure  sale  made  under  the 
mortgage,  in  a  suit  where  such  pur- 
chaser IS  a  party,  the  dedication  is  , 
made  void.    The  purchaser  buvs ' 
free  from  it.    Hutjue  v.  West  lfo-:\ 
boken,  354l! 


If,  after  the  streets  Lave  been 
opened  and  Ufled  by  the  public, 
the  mortgagee  releases  to  the  mort- 
gagor a  block,  with  its  appurte- 
nances, referring  to  the  map,  one 
who  had  purchased  a  lot  in  said 
block  and  on  such  street,  and  bv 
Buch  purchase  had  acquired  the 
title  of  the  mortgagor  to  the  mid- 
dle of  the  street,  or  a  right  of  way 
over  it,  this  release  discharges  not 
only  the  lot,  but  the  half  of  the 
street  or  the  right  of  way  to  which 
the  purchaser  acquired  title,  from 
the  lien  of  the  mortgage,  and  the 
subsequent  foreclosure  sale  does 
not  anect  the  title  to  such  street  or 
right  of  way.  lb. 

The  rights  that  others  have  ac- 
quired, by  dedication,  from  the 
mortgagor  over  this  street  or  right 
of  way  so  released,  are  not  afifected 
by  the  mortgage  sale  if  not  made 
parties  to  it.  lb. 

The  purchaser  of  such  lot,  with 
the  right  of  way  appurtenant,  will 
not,  as  against  the  public,  be  al- 
lowed to  enclose  the  land  in  front 
of  his  lot  so  dedicated,  by  virtoe 
of  a  deed  given  to  him  by  the  pur- 
chaser at  the  foreclosure  sale  for 
that  purix)se.  lb. 

By  dee<l,H.deiUcated  certain  lands 
for  the  purposes  of  a  private  plea- 
sure ground,  in  trust,  that  the  trus- 
tees should  *' forever  thereafter 
sufler  and  permit  LlewelhTi  Park 
and  its  appurtenances,  with  its 
several  roads  or  avenues,  and  way? 
or  rights  of  way,  as  laid  down  on 
the  said  map,  to  be  fully  and  at 
all  times  used  and  enjoyed  a*  a 
place  of  re»)rt  and  reartitionj  by 
the  several  persons,"  &c.  The 
deed  provideii  that  certain  mana- 
gers should  have  the  exclu>ive 
control  of  the  park  for  the  pre- 
scribing and  enforcement  of  niles 
and  regulations  for  the  use  and 
enjoyment  thereof.  Purchasers  of 
certain  lots  outside  of  the  park, 
belonging  to  II..  were  to  be  per- 
mitted to  use  and  enjoy  said  park, 
and  said  roads  or  avenues,  and 
ways  or  rights  of  way,  for  the  like 
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purposes,  and  upon  the  same  terms, 
&c.  H.  conveyed  a  lot  to  W.,  with 
this  clause :  '^Also  as  an  easement 
appurtenant  thereto,  the  right  to 
use,  frequent  and  enjoy  a  certain 
private  pleasure  ground  in  the 
vicinity  thereof  known  as  Llewel- 
lyn Park,  for  the  purposeSf  and 
upon  the  terms,  charges,  restric- 
tions, and  regulations  set  forth  in 
the  deed  of  conveyance,  Ac,  for 
the  said  park,  made  by  said  II.  to 
said  trustees."  W.  therein  cove-! 
nanted  that  he,  his  heirs  or  assigns,' 
would  not  erect  or  permit  uponi 
the  premises  any  hotel,  slaughter-j 
house,  steam  enffinc,  &c.,  or  any 
other  place  or  building  for  the' 
accommodation  of  any  other  trade 
or  business,  dangerous  or  offensive 
to  the  neighboring  inhabitants.! 
Upon  bill  for  injunction  by  H.  and 
others,  held — 

1.  That  the  blasting  or  breaking 
stone  by  W.  on  his  lot  as  a  busi-| 
ness  for  profit  or  for  sale  of  the, 
stone,  was  a  violation  of  his  cove-j 
nant,  and  must  be  enjoined  ;  also, 
the  use  of  the  avenues  of  the  parki 
for  carting  away  the  stone  from 
his  lot  for  the  purpose  of  selling, 
them.  2.  The  removal  of  loose' 
stone  or  rock  on  the  lot,  that  do^ 
not  require  breaking,  or  grading 
the  surface  of  the  lot  so  much  as, 
necessary    to    prepare    it    fori 


IS 


building,  are  not  violations  of  the 
covenant,  and  will  not  be  enjoined.' 
Nor  will  the  sale  of  the  stone  car-' 
ried  off  in  good  faith  for  that  pur-, 
iX)8e  be  restrained.  3.  The  powerj 
given  to  the  managers  of  the  park,| 
to  prescribe  and  enforce  rules  and 
regulations  for  the  enjoyment  of  it, 
is  sufficient  to  protect  those  enti- 
tled to  the  enjoyment  of  it  and  its 
avenues,  from  injury  by  those 
claiming  the  right  to  use  the  ave- 
nues for  carting  building  mate- 
rials, or  carrying  surplus  earth 
and  stone  away  from  the  lots. 
Jlaskell  V.  Wright,  389 

6.  When  the  dee<l  under  which  a  pur- 
chaser holds  title  grants  him  the 
use  of  the  avenues  or  roads  in  a 

t)rlvate  pleasure  ground  dedicated 
»y  the  vendor  to  certain  uses,  sub- 
ject to  the  restrictions  and  regida- 


tions  contained  in  the  deed  of  dedi- 
cation, the  purchaser  will  be  re- 
strained to  the  uses  prescribed  by 
the  dedication.  /6. 


DEED. 

1.  A  deed  of  a  corporation,  under  its 
corporate  seal,  and  signed  by  the 
proper  officer,  is  presumed  to  have 
been  executed  by  authority  of  the 
corporation.  An  allegatiod  in  the 
bill  to  the  contrary,  supported 
only  by  an  affidavit  of  belief  that 
the  facts  are  true,  is  not  sufficient 
to  overcome  the  presumption. 
Manhattan  Manufac^g  Co.  v.  Stock 
Yard  Co.,  161 

2.  No  relief  will  be  given  in  equity 
to  aid  a  deed  alleged  to  convey  a 
good  legal  title,  and  prior  in  date 
and  registry  to  the  deed  against 
which  protection  is  asked  for. 
Such  deed  is  a  good  defence  at 
law.    Black  v.  Keiley,  358 

3.  No  relief  can  be  given  in  favor  of 
a  conveyance  not  proved  to  exist, 
and  not  admitted  in  the  answer. 

lb. 

4.  When  a  conveyance  provides  a 
way  of  access  for  ordinary  pur- 
poses to  the  lot  conveyed,  no  way 
of  necessity  will  arise,  although 
that  way  is  not  sufficient  for  all 
purposes.     Haskell  v.  Wright,   389 

5.  An  acceptance  of  a  conveyance, 
with  a  restricted  right  of  way  to 
the  lot  conveyed,  bars  the  grantee 
from  claiming  a  larger  way  as  a 
necessity.  *      lb. 

0.  An  instrument  which  legally  cre- 
ates an  estoppel  to  a  party  under- 
taking to  convey  real  estate, 
having  nothing  in  the  estate  at 
the  time  of  the  conveyance,  but 
acquiring  a  title  afterwards  by 
descent  or  purchase,  does,  in  fact, 
pass  an  interest  and  a  title  from 
the  moment  such  estate  comes  to 
the  grantor.     Vredand  v.  Blauvelt, 

483 
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7.  The  clear  and  settled  law  of  the"' 
state  in,  that  whenevC^r,  if  at  all, 
the  title  conferred  by  the  will 
shall  be  determined,  and  the  de- 
visee before  that  time  shall  have 
conveyed  the  lands,  the  title  con- 
ferred by  the  conveyance  will,  at 
the  same  point,  and  at  the  same  I 
instant,  be  continued.  lb. 


See  Feme  Covert. 

Infant,  1. 
•     Purchaser,  4. 

Will,  13. 


DEFICIENXY  OF  PROCEEDS. 


See  Decree,  1,  2. 


DEMURRER. 


DEPOSITIONS. 
See  Practice,  11,  12. 

DESERTION. 

^Vhere  the  conduct  of  the  husband 
is  the  cause  of  the  wife's  leaving 
her  home,  and  his  actions  since 
have  been  such  as  to  prolong  her 
absence  for  three  years,  such  ab- 
sence is  not  desertion  contemplated 
by  the  statute,  and  no  divorce  can 
be  had.     Cornish  v.  Comuhy     20S 


,2.  Where  the  husband  has  not  made 
the  advances  or  concessions  which 
a  just  man  ought  to  make  to  put 
an  end  to  his  wife's  desertion,  in- 
duced, though  not  justified,  by  his 
conduct  to  her,  the  desertion, 
though  willful  and  continued,  is 
not  obstinate.  76. 


1.  A  general  demurrer  will  not  lie, 
wlicre  the  demurrant  is  a  proi)er 
party,  tliough  no  relief  can  be  had  < 
acainst  liini.     Jhrsheimer  y.  Mnr- . 


against 
bark'j 


4() 


2.  When  the  facts  stated  in  the  bill 
show  that  the  claim  upon  which 
it   is   founded   is  barred    bv   the 
statute  of  limitations,  or  by  the , 
e<iuitable  presumption  of  payment 
in  analogy  to  such  statute,  advan- , 
tage  of  the  statute  may  be  taken  . 
bv   demurrer.      BirtCH   Aihn'r  v. 
Jnslee's  E/r,^,  3(53 

3.  A  demurrer  will  lie  wherever  it  is 
clear  that,  taking  the  charges  in  ■ 
the  bill  to  be  true,  the  bill  would 
be  dismissed  at  the  hearing;  but 
it  must  be  founded  on  this,  that  it 
is  an  absolute,  certain,  and  clear 
proposition  that  it  would  be  so. 
\Vhere  the  demurrer  is  general  to 
the  whole  bill,  and  there  is  any 
)>art,  either  as  to  the  relief  or  the 
discovery,  to  which  the  defendant 
ought  to  put  in  an  answer,  the  de- 
murrer, being  entire,  must  be  over- 
r u  1  e<l .  Va  iT  s  Ex '  rs  v .  Cen  tral  Ru  U- 
road  Co.,  4()(i 


See  Divorce,  2. 


9 


3. 


DEVISE. 

Under  a  devise  to  trustees  of  a 
house  and  lot  in  trust  for  the  use, 
benefit,  and  profit  of  M.  C,  R.  L., 
and  W.  S.  L.,  during  their  natu- 
ral lives,  with  a  further  direction 
that  u|>on  the  death  of  the  last 
survivor  of  said  three  persons,  the 
trustees  should  disiM)««  of  said 
house  and  lot  and  divide  the  pro- 
ceeds equally  among  the  survi- 
ving children  of  W.  S.  L.,  and 
and  R.  L.,  heUfy  that  the  word 
".surviving"  refers  to  the  perind 
of  distribution,  and  not  to  the 
time  of  testator's  death.  Stack  v. 
Bird,  23S 

A  child  of  a  deceased  daughter  of 
W.  S.  L.,  the  last  survivor  of  the 
tenants  for  life,  who  survived  the 
testator,  but  died  in  the  lifetime  of 
W.  vS.  L.,  is  excliukxl  from  the 
gift.  lb. 

Where,  under  a  devise  to  A,  B, 
and  C,  and  if  any  of  them  should 
die  leaving  no  lawful  issue,  then 
to  the  survivors,  A  and  B  con- 
veyed and  released  the  real  estate 
so  devised  to  C,  bv  deed  with  full 
covenants,    including    a    general 


/,  C  has  a  good  and  inJe-' 
feasible  title  thereto,  and  n  com-| 
tract  for  the  purehase  of  such  real, 
'  '«will  be  cnffiroed,     Wrfoiiif 


!.  Blau, 


4.  In  mich  cane,  if  C  survivetl  A  anil 
fi,  and  died  irillioiit  lawful  i»uiie, 
the  isHue  of  A  or  B,  (Bbould  nny 
(here  be,)  would  not  lake  by-  vir-| 
tue  of  the  devise.  C'b  estate  is 
defeasible  onlj  ^y  \\\»  dcikth  with-; 
otit  lawful  isaiie,  and  in  the  lilt- 
time  of  either  A  or  B,  But  :it 
that  inatant  their  estnic  pmt.'O!.'! 


the  CI 


/;.. 


DlEEt'r(.lllti, 

.Site  COKPORATION,   1- 


DLSTEIBUTIOS,  STATUTE  OF 

l.Under  tlie  Slatnle  of  Di»tribuli^>i 
of  this  Btttle  (AVi.  D'lg.  305,  H  1-., 
13,  tint  couBiDA  will  take  the  [jL-r-l 
sonalestateof  tlie  inteatate,  to  the 
excliiaion  of  the  children  andl 
grandchildren  of  other  firet  eoua-j 
ine,  dviMiascd.  Collateral  relativeti 
cannot  take  by  rp'"^='-'""'i'i"  '--■ 


A<Mr,  Tk 

i.The  effect  of_  the  iitotUd  "th; 
no  repreftnlation  nhall  be  ailmi 
ted  among  coltati^rals  after  bnitl 
cr^'  nnd  sisters'  children,"  i^  i 
limit  OrqQalifj'the  right  of  repti 
•cnlntiou  among  coIlatereU,  t 
that  they  can  tnkc  rmlv  ns  nnxl  i 


'•  P^^  •;. 


the  tie 


ceased  bn  : ' 
the  collnter!) 


DISTRIBUTIVE  SHARE. 
S«  Ji-RU-mcTios,  1. 


DIVORCE. 

.An  allegation  that  since  Septem- 
ber, 1SG9,  (the  bill  being  filed  in 
Xiiveaiber,  1871,)  the  defeudalit 
tiinimiUcd  adultery  with  P.  M.  G. 
at  a  houM  in  Amity  street,  in  the 
city  of  New  York,  sufficiently  in- 
dividuates the  ofleucc.  Tlie  time 
need  not  be  more  specifically  al- 
leged.    Goodirin  \ .  Good«in,     210 

!.  The  oflcnce  being  sufficiently  s|)ec- 
ified,  the  demurrer  being  general, 
o  verm  led.  lb. 


DOWER. 

.  A  married  woman  having  re- 
leased her  dower  by  joining  in  a 
conveyance  made  by  her  husband 
to  B,  .■aiuii.l  dtmund  hr^r  clmvor 
against  A,  who  Liviniiiifs  i-ci^.i-'d  of 
the  lands  by  a  litlt;  eujitriur  to 
that  of  B.  Her  dower  once  ex- 
tinguished cannot  be  revived. 
Prey  v.  Boyiaa,  90 

.The  widow's  quarantine,  or  right 
of  posBCftsion,  under  tha  second 
section  of  the  acl  relative  to  dower 
NU.  DUj..  ilk  td.,  250,)  is  an  in- 
cident only  lo  her  dower,  belong- 
ing Ic  that  right,  and  insfparabTe 
from  it.  It  IS  a  privilege  pre- 
ceding, but  not  in  any  wue  pre- 


l.This  privilege  is  not  an  estate 
within  the  meaning  of  the  supple- 
ment respecting  partition,  ap- 
proved Marcli  18th,  1858,  and 
does  not  make  the  widov  a  par- 
ticular U-riiiiK-Milliin  (111!  mraiiiii;; 
of  that  pupjilvmeui,  which  must  be 
.construed  i[]  connection  with  tite 
supplement  approved  February 
12th,  18.».  lb. 

i.  Under  the  facts  of  this  case  the 
premises  directed  to  be  sold  suli- 
ject  to  the  widow's  dower.  lb. 

i.  Aq  ante-nuptial  contract  lo  re- 
lease or  not  to  claim  dower,  in 
coiuideration  of  an  annuity  or  a 
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provision  out  of  personal  property! 
covenanted  to  be  provided  in  lieu 
of  it,  will  not  bar  the  claim  of 
dower  if  the  provision  on  part  of 
the  husband  lails.  Insurance  As- 
sociation V.  JoncSf  171 

ii 

6.  In  such  case  tlie  widow  can  elect 
to  rescind  the  contract  and  claim 
her  dower,  but  she  cannot  have 
both.  And  having  put  in  her 
claim  against  her  husband's  estate 
— who  had  died  insolvent — under 
the  covenant  to  secure  her  annuity, 
and  having  accepted  her  pro  rata 
share  of  the  estate  for  it,  she  is 
barred  from  claiming  dower.    lb. 


7.  A  devise  of  real  estate  to  trustees; 
to  pay  the  widow  the  income,  will' 
not  put  her  to  her  election,  under 
the  sixteenth  section  of  the  dower 
act.     Colgate s  ExW  v.  CdgatCy  372 

8.  If  the  provisions  of  the  will  are 
inconsistent  with  the  dower  of  the 
wife  in  the  testator's  real  estate, 
the  provision  for  her  in  the  will 
will  be  held  as  intended  in  lieu  of 
dower,  and  she  shall  be  put  to  her 
election.  76. 

I 
1 

9.  A  devise  of  all  the  residue  of  tes-^ 
tator's  estate  to  his  executors  in 
trust,  to  sell  and  dispose  of  his 
real  estate,  and  to  convert  the  per-, 
sonal  estate  into  money,  and  to 
divide  the  proceeds  of  his  real  and 
personal  estate  into  two  equal  i 
parts  ;  to  invest  one  of  such  parts,! 
and  pay  the  income  thereof  to  his 
wife  during  her  natural  life,  and: 
on  her  death  to  divide  the  princi- 
pal ecjually  among  his  children 
then  living,  and  to  divide  tlie  re- 
maining half  into  as  many  enual 
shares  as  he  should  leave  children 
him  surviving,  and  to  pay  one  of 
such  last  named  shares  to  each 
child,  <&c. — the  rents  and  income 
of  the  real  estate  until  the  sale 
having  also  been  directed  to  be 
divided  in  the  same  shares — is  in- 
consistent with  the  estate  in  dower, 
and  the  widow  must  elect.         lb. 

10.  The  estate  or  interest  of  a  widow 
in  lands  in  which  she  is  entitled 
to  dower,  is  the  right  to  have  one- 


third  set  off  to  her  by  metes  and 
bounds,  to  enjoy  the  same  for  her 
natural  life.  Like  all  other  ten- 
ants for  life,  she  is  not  entitled  to 
commit  or  suffer  waste,  .and  must 
"keep  the  premises  set  off  to  her  in 
repair.    Haulmheck  v.  Cyoni'rigkt, 

'4(J7 

11.  When  partition  can  be  made  of 
lands  wherein  an  estate  in  dower 
is  had,  the  dowress  retains  her 
estate  as  it  was  before.  If  dower 
has  not  been  assigned,  she  retains 
the  ripht  to  have  it  assigned.  If 
an  assignment  has  been  made,  she 
retains  the  part  set  off  to  her  unaf- 
fected by  the  partition.  lb, 

12.  If  partition  can  be  and  is  made, 
the  aowress  is  not  a  necessary  party 
to  a  partition  suit  in  equity.      lb. 

13.  AVhen  a  sale  is  made  under  pro- 
ceedings in  partition,  the  dowre» 
is  entitled  by  the  supplement  of 
1855  to  a  just  and  reasonable  satis- 
faction for  her  estate.  This  means 
full  compensation  for  the  lc«? 
which  she  sustains  by  having  her 
estate  taken  from  her  by  the  de- 
cree of  the  court.  The  value  of 
her  estate  must  be  computed  from 
the  use  and  profits  she  was  enti- 
tled to  derive  from  it  if  not  sold. 

lb. 

14.  It  was  not  intended  by  the  sup- 
plement of  1855  that  the  interest 
of  one-third  of  the  net  proceed? 
was  to  be  paid  the  dowress,  or  a 
sum  in  gross  computed  from  tho 
interest  of  such  one-thinl,  as  a 
com)>en3ation  for  the  sale  of  her 
estate.  Ih. 

15.  When  one  person  owns  a  life  es- 
tate or  an  estate  for  years,  and  the 
reversion  belongs  to  another,  the 
owner  of  the  reversion  is  entitled 
to  all  the  benefit  to  accrue  from 
the  rise  in  value  of  the  proj^erty 
before  the  falling  in  of  the  prece- 
dent estate.  lb. 

IG.Kules  130  and  131  are  the  raXes 
I  of  this  court  in  sales  of  land  in 
I  luirtition  proceedings,  authorized 
I    by  statute,  and  as  such  wre,  until 


changed,  Ihe  binding  k 


.'iee  -\SS1GNMEST,  4. 


r  of  the!'4.  Every  kind  of  efltates  tail  ai 
Ib.'l     lated  by  the   eleventh  sec 
|]    said  act. 

ESTOPPEL. 


2.  But  if  ihe  owner  of  a  triii^i 
of  which  one  part  lia-  . 
benefit  of  a  drain,  watiT- 


through  or  in  the  uUiir  juri 
or  devises  cither  piin.  m 
is  created  bj  iiupli^^tioi 
in  or  to  the  other  part.  And  ilil 
it)  the  case  oven  if  it  is  the  sor 
vicnt  i>art  that  is  sold  rir  devi.^iil 
But  this  is  confined  to  coritLni]i.iii 
and  apparent  casements.  I'l 


ISTATE  TAIL. 

I.  Where  there  is  a  Iiniitaii<ji>  I 
iisue  of  the  bodVj  folloirod  h 
addition  of  a  lunitatinTi  ti 
heirs  general  of  such  i^^ue, 

addition  will  not  prevent  ilif 
"iBsuo"  from  operating  i^i  rai 
estate  tail.     ZabrMUt.  HW 


2.  The  tenth  section  of  thi' 
ting  to  descents  does  not 
estates  limited  in  esj>cciiil 


.  !L 


:t.  The  wliole  practical  etil-fji  of  ihi- 
ciauKC  seems  to  be  to  alK)li-h  lUi 
rule  in  Shelljr's  case,  when  nil  (¥- 
tate  is  given  for  life,  witli  n  tv- 
niainder  to  the  heirs  f;tnenil  nl 
such  donee.  lb 

Vol,  vni.  S 


I  I.  A  parly  in  not  estopped  by  his  acts 
h  or  declarations  from  showing  the 
J.  truth,  unless  such  acts  or  declara- 
tions were  intended  to  influence 
the  conduct  of  another,  or  he  had 
reason  to  hclicvo  that  they  would 
influence  the  conduct  of  another. 
Kuhl  V.  Mayor  of  Jersey  City,     84 

2.  X  receipt  for  taies  on  real  proper- 
ty, given  by  a  tai  collector  on  re- 
ceiving a  check,  does  not  estop 
him  from  showing  that  the  check 

ipt  to 
The 
give  the  receipt. 
knowing  that  it  would  be  lined  for 
such  purpose ;  nor  does  the  more 
giving  of  a  receipt  which  ia  only 
avoucherof  payment  between  the 

Sarties,  and  alwavs  liahle  to  be 
isproved,  raise  the  presumption 
that  it  will  be  used  to  defraud  a 
purchaser.  lb. 

:\.X  recital  in  a  deed  of  a  consider- 
ation, and  that  it  was  paid,  does 
not  estop  the  grantor  from  show- 
ing that  some  other  or  additional 
consideration  was  agreed  to  be 
;  but  such  recital,  undersea], 

.         int,  cannot  be 

e  except  bv  clear,  strong 
evidenee  against  it.  Sitariu  v. 
Stearns,  167 

!.  A  conveyance  to  a  wife  of  her 
husband's  propertv,  made  in  pur- 
suance of  a  family  arran^ment, 
after  consultation,  and  with  the 
approbation  of  the  husband's 
mother,  will  not  be  set  aside  in  fa- 
vor of  a  judgment  confessed  by 
the  son  to  the  mother  more  than 
itevcn  yearn  after  the  conveyance, 
for  claims  alleged  to  have  been  in 
existence  before  tlie  conveyance, 
but  which  she  did  not  then  men- 
tion, but  allowed  the  settlement  to 
be  concluded  andaclcd  on.  Brint- 
erhoffy.  JSrinterAo/,  477 
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5.  A  court  of  equity  will  not  aid  one 
against  another  who  has  been  mis- 
led by  the  conduct  of  the  former, 
to  his  prejudice.  Ih) 

See  Covenant. 
Deed,  6 — 7. 
Fraud,  1. 


EVIDENCE. 

1.  An  answer,  though  responsive  on 
the  point  in  controversy,  sworn  to 
before  an  officer  in  another  state, 
not  authorized  by  the  statutes  of 
this  state  or  the  rules  of  this  court 
to  take  an  oath  to  an  answer,  has 
no  weight  as  evidence ;  it  must  be 
treated  as  a  pleading  only.  Frey- 
tafj  V.  Hoelandf  '  36 

2.  A  sworn  answer,  directly  respon- 
sive to  the  charge  on  which  the 
equity  of  the  bill  depends,  and  of 
a  fact  within  the  personal  knowl- 
edge of  the  defendant,  must  pre- 
vail against  the  uncorroborated' 
testimony  of  the  complainant.! 
Stearns  v.  Steams,  1G7 

3.  The  admissions  of  one  partner  are 
evidence  against  the  others,  in  a 
suit  brought  against  all  for  part- 
nership  liabilities.     Rucknian  v. 


Deck 


:cr. 


283 


See  Exceptions,  1. 
Pabtnersjiip.  1. 


EXCEPTIONS. 

1.  Exceptions  to  a  charge  in  an  ac- 
count stated  by  a  master,  which 
was  founded  on  a  statement  pre- 
sented to  the  master  under  the| 
oath  of  the  exceptants,  may  be| 
allowed,  if  it  appear  clearly  that- 
such  statement,  lu  the  sworn  state-, 
ment,  was  by  mistake.  But  such 
evidence  must  be  of  the  clearest; 
and  mast  satisfactory  kind.  The' 
master  was  right  in  making  the 
charge  upon  such  sworn  statement,' 
without  any  other  proof  by  the; 
other  party.    Marlatt  v.  Smith,  56i 


2.  Exceptions  must  be  set  down  for 
hearing,  and  placed  upon  the  cal- 
endar like  the  hearing  of  other 
causes,  and  notice  thereof  must  be 
served  fifteen  days  before  the  hear- 
ing, or  the  report  will  be  con- 
firmed as  a  matter  of  course. 
Morris  v.  Taylor,  131 

.  The' order  setting  down  the  excep- 
tions for  argument  must  be  both 
entered  and  served  before  the  ex- 
piration of  the  time  in  the  rule 
nisi,  or  the  report  will  be  con- 
firmed. Either  party  may  set 
them  down  for  argument.  76. 

.  It  must  appear  from  the  master  s 
report  and  the  proofs  and  docu- 
ments accompanying  it,  that  ex- 
ceptions which  would  be  valid  if 
true,  arc  founded  on  fact.  Dun- 
neU  V.  Henderson,  174 

See  Master's  Report,  1,  3,  4. 
Practice,  2,  4. 


EXECUTOR. 

1.  One  executor  can  sell  and  dUpo^e 
of  personal  property ;  and  a  sale 
by  nim  of  the  personal  assets  of 
his  testator  to  a  firm  of  which  his 
co-executor  is  a  member,  is  not 
ipso  facto,  if  there  is  no  fraud,  void. 
A  sale  bv  him  and  his  co-executor 
to  a  firm  so  composed,  would  be 
liable  to  be  set  aside  in  equity, 
both  on  account  of  fraud,  and  for 
anv  inadequacy  of  consideration. 
Colgate s  Ez'r  v.  Colgate,  372 

2.  The  executors  having  terminate<l 
the  partnership  of  their  t€st.itor 
pursuant  to  their  powers,  that 
termination  of  it  is  valid  so  far  as 
to  protect  the  firm  from  being 
liable  to  the  estate  for  a  share  of 
the  jirofits  since  made,  and  to  pro- 
tect the  estate  from  a  share  of  the 
losses.  lb. 

See  Administration  de  bonis  nok. 
Contract,  6. 
Pleading,  4,  6, 
Will. 
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EXECUTOEY  CONTEACT. 

1.  A  court  of  equity  will  not  enforce 
an  executory  contract  when  the 
consideration  is  founded  on  fraud, 
or  is  malum  in  se,  or  malum  prohib- 
itum. It  would  not  create  a  trust 
in  such  case.     Ou>nes  v.  Ovmes,  60 

2.  Courts  of  equity  have  recognized 
and  establishecl  this  distinction 
between  conveyances  and  execu- 
tory contracts :  where  the  title  is 
vested,  they  never  avoid  it  for 
want  of  consideration ;  and  on  the 
other  hand,  they  never  enforce  an! 
executory  contract  without  con- 
sideration— they  treat  it  as  a  nul- 
lity. Ih. 

FEME  COVERT. 

No  decree  can  be  made  against  a 
wife,  to  execute  a  deed.  Pinner 
V.  Sharpf  274 

See  Specific  Performance,  17. 


FRANCHISE. 
Sec  Railroad  Company,  1,  5,  6. 


FRAUD. 

1.  If  a  shareholder  in  a  national 
bank  places  part  of  his  shares  in 
the  hands  of  a  third  person  to  hold 
for  him,  under  a  secret  declaration 
of  trust,  allows  him  to  be  elected, 
a  director,  and  himself  votes  for 
him,  and  allows  him  for  vears, 
although  he  owns  no  other  shares, 
to  take  the  oath  required  by  the 
National  Banking  Law,  that  he  is, 
the  bona  fide  owner  of  such  stock, 
and  declares  that  one  of  his  ob-| 
jects  in  doing  so  is  to  give  him 
credit  and  aid  him  in  business, 
this  is  such  fraud  a^  will  estop  him 
from  denying  that  such  actual 
holder  was  the  owner  of  the  shares, 
as  against  a  creditor  who  trusted 
him  on  the  faith  of  being  such 
owner.     Young  v.  Voughf         325 

2.  Suspicious  circumstances  attend- 
ing the  confession  of  a  judgment, 


in  the  absence  of  proof  that  the 
debt  was  not  real,  or  that  it  was 
got  up  for  a  fraudulent  purpose, 
will  not  warrant  such  decree. 
Morris  Canal  &  Banking  Co,  v. 
Stearns,  414 

The  conveyance  of  the  debtor's 
real  estate  having  been  made  for 
a  sum  much  less  than  its  value, 
and  the  circumstances  connected 
therewith  showing  that  the  con- 
veyance was  made  to  defraud  com- 
plainants, it  is  void  against  them, 
and  the  lands  will  be  sold  to 
satisfy  their  judgment.  lb. 

See  Sale. 


FRAUDULENT   ASSIGNMENT. 
See  Assignment,  1,  2. 


FRAUDULENT  CONVEYANCE. 

1.  A  conveyance  given  by  a  husband 
to  his  wife,  with  the  manifest  in- 
tention of  protecting  his  property 
against  debts  which  he  intended 
to  contract,  and  which  is  fraudu- 
lently used  for  that  purpose,  is 
void  as  to  a  judgment  creditor. 
Mellon  V.  Mulvey,  198 

2.  A  conveyance  by  a  debtor  to  his 
wife  after  he  contracted  part  of  the 
debt  for  which  complainant  has  a 
judgment,  the  residue  being  con- 
tracted afterwards  without  any 
notice  to  the  complainant  of  the 
conveyance  except  the  record  of 
the  deed,  and  tne  wife  having 
knowledge  of  contracting  the  debt, 
is  void  as  against  the  complain- 

•  ant.  76. 

See  Fraud,  3. 


GRANT. 
See  Railroad  Company,  5,  6. 

GUARANTY. 
The  guaranty  of  a  bond  cannot  ere- 


6C0 
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ate  a  lien  by  way  of  mortgage  on' I 
real  estate  of  the  guarantor,  nor 
will  the  fact  that  such  bond  is  se- 
cured by  a  second   mortgage  on  ■ 
lands  \\\H}n   which  the  guarantor 
holds  a  prior  lien  by  mortgage  or  . 
judgment,  create  a  lien   on    such  ' 
lands,  or  the   interest  which   the 
guarantor  has  in  them.     (rauf*en  v. , 
Tomlnvtotiy  40o : 


bal  understanding  that  it  was  for 
the  purpose  of  enabling  them  tu 
carry  out  the  agreement  of  equali- 
zation, no  implied  promise  ariises 
that  these  grantees  will  pay  to 
him  the  amount  specified  in  the 
dee<l  as  the  consideration  of  the 
conveyance.  The  circumstances 
negative  such  implication.  7?W- 
den  V.  Belden,  3.>0 


HEARING. 


See  PRACTict::,  7.  1. 


HIGHWAY. 

See  Dedication,  1,  2,  3,  6. 


HUSBAND  AND  AVIFE. 

A  conveyance  made  bv  a  husband, 
to  a  trustee  for  the  use  of  his  wire,' 
on  the  execution  of  articles  of  sep-  ^ 
aration  between  them,  will  not  be  | 
set  aside  on  account  of  tlie  subsc- ; 
(luent  adultery  of  the  wife  while ' 
living  separate  from  him.     Diion 
V.  Dixon f  3 It) 

.SVe  A  BAN' DON  M  EXT. 


IMBECILITY. 


In  cases  of  alleged  want  of  mental 
cai>acity,  the  test  is  whether  the 
party  had  the  ability  to  compre- 
hend, in  a  reasonable  manner,  the 
nature  of  the  alFair  in  which  he  3, 
participated.  Lozear  v.  Shieidsy  o09 


IMPLIED  PROMISE.  ^ 

I 
Where  the  children  and  devisees  of 

a  testator  executed  a  written  agree-: 
ment  to  divide  all  his  property 
e<jually,  although  his  will  gave  to' 
his  three  sons  a  valuable  lot,  and 
divided  the  residue  of  his  estate 
equally  between  his  sons  and 
daughters,  and  one  of  the  sons  at 
the  signing  of  such  agreement  ex- 
ecute to  the  other  sons  a  deed  for 
his  share  in  that  lot,  with  the  ver- 


INFANT. 

A  conveyance  or  declaration  of 
trust  bv  an  infant,  bv  a  deed  ac- 
tually  delivered,  is  voidable,  bat 
not  void.  But  the  infant,  after 
coming  of  age,  may  by  his  act* 
confirm  the  deed.  Oirnw  v. 
Otrnej^f  tH) 

.  A  direction  by  a  testator  that  his 
executors  invest  $25,000  of  the  es- 
tate and  pay  the  interest  thereof  to 
his  daughter  during  her  life,  and 
after  her  decease  that  the  executors 
appropriate  and  expend  the  legal 
interest  of  said  sum  toward  the  pn>- 
I>er  maintenance  and  education  of 
the  daughter's  child  or  children, 
authorizes  onlv  so  much  of  the 
income  to  be  expended  as  will 
maintain  and  educate  her  child  in 
a  manner  proper  or  suitable  to  his 
condition  or  fortune.  Under  such 
direction,  no  part  of  the  incomo 
could  be  appropriated  to  the  sup 
l>ort  of  the  father  without  an  or- 
der.      3fcKni(fht']i     Kiecutor*    v. 

.  In  general,  a  father  u  bound  to 
supiK)rt  his  infant  children,  and  i< 
not  entitled  to  have  the  income  of 
their  estate  appropriated  for  their 
support  without  an  order  of  sttmo 

{)roper  court,  ba.<ed  upon  his  ina- 
)ility  to  8upiK)rt   them   projwrly. 

lb. 

Nor  is  he  entitletl  to  the  whole  of 
the  income  of  his  child's  esute, 
on  the  ground  that  it  is  necessary 
to  enable  him  to  sup^iort  ami 
maintain  an  establishment  suitable 
for  such  child  as  a  member  of  hU 
family.  Where  the  execator  has 
paid  over  the  whole  income,  in 


siicli  case,  to  the  falher,  such  pnr-|! 
mcnt  will  not  be  confirmed,  cteti 
if  made  in  good  faltli.  lb.' 

5.  In  a  cane  where  an  infant  appeant 
by  hifl  guardian  ad  litem  only,  and  I 
liie  intercBts  of  the  infant  require'' 
it,  the  guardian  will  be  directed  to  j 
employ  counncl  approved  by  the' 
court  to  represent  liini.  Colgale'*  ^ 
Ei'r  V.  Colgate,  'i'i 


ISJUSCTION.  ; 

I.  Bill  to  restrain  piircliaaer  of  ni 
mortgage  from  a  trustee  from  using 
and  mixapplying  tru«t  funds.  The! 
answer  formally  denied  the  factH, 
but  injunction  condoned  till  final  | 
hearing,  on  the  ground  that  the| 
purchaser  had  knowledge  of  cir- 
cumalancett  which  ehould  have  | 
cicite<l  hin  siispiciun,  and  put  him 
upon  in<)uiry.     Deij  v.  Dry,        88'' 


2.  An  injunction  will  not  bediieolvi'il. 
or  refused  upon  new  matier  Bt-l  tip 
in  the  answer,  not  r&i]>onsive  In 
the  hill.    AymsiroB^  v.  I'"U»,      \)1. 

3.  Where  a  congregation  has  agrctil 
to  allow  a  credit  to  iu  p.iHiur  iil' 
S20OO  on  a  certain  bond  givtii  m 
the  corporation,  and  the  imstqcs 
have  acquiesced  in  that  :iuri^nieiii, 
the  pastor  is  entitled  to  an  iiijnnc- 
tion  to  restrain  an  action  at  lau- 
upon  the  bond,  and  iJie  Inistot»' 
cannot,  in  such  a  suit,  thwart  (lie 
wishes  or  denv  the  power  of  their' 


such  OH  to  withdraw  it  from  the| 
operation  of  the  general  rule.  In- 
junction continued  upon  terms.' 
Marray  V.  ElUon,  127 

I 
5.  The  New  Jersey  Stock  Yard  and 
Market  Company    leased   to   the| 
Manhattan     Maaufacturiiig    and[ 


Fertilizing  Company  certain  prem- 
iflea  for  the  apecificd  business  of 
manufacturing  and  preparing  fer- 
tilizers and  manures,  and  the  ma- 
terials for  that  purpose.  The 
lesssors  gave  the  lessees  "the  re- 
fusal and  eicluaive  right  of  saving 
and  taking  all  the  blood  of  animals 
slanglitered  in  their  abattoir  and 
aheep-lioiiae,  and  of  saving  and 
taking  the  animal  matter  and 
ammonia  from  their  rendering 
tanks,  and  of  using  the  same  in 
their  business."  The  fertilizing 
company  thereby  bound  them- 
selves "to  save  all  that  is  possible 
of  the  blood  of  the  animals 
slaughtered,  and  the  animal  mat- 
ter and  ammonia  from  the  tanks, 
to  prevent  any  effluvia  or  stenches 
from  escaping,  and  to  prevent  any 
and  alt  nuisances  from  being 
created  in  any  manner  whatsoever, 
either  in  saving  the  blood,  animal 
matter,  or  ammonia,  or  in  convert- 
ing the  same  into  articles  of  com- 
merce," The  stock  yard  company 
Bub»e<inently  leased  their  abattoir 
to  Payson  and  Sherman.  Sher- 
man entered  into  partnership  with 
two  other  of  the  defendants  (at  the 
time  of  the  lease  in  the  employ  of 
the  stock  yard  com  pan  v,)  under  the 
name  of  the  Bergen  ilanufactur- 
ing  Company,  for  the  manufacture 
of  albumen  and  fertilizers.  The 
complainant  demanded  all  the 
hloml  of  llie  animals  slanghtered 
at  the  abattoir,  but  by  an  arrange- 
ment with  certain  butchers  wlio 
slaughtered  there,  the  Bergen 
Manufacturing  Company  have 
been  and  are  taking  a  large  part 
of  the  blood.  Held,  on  applica- 
tion for  injunction,  that  with 
every  permission  to  use  the  abat- 
toir afler  tlie  lease,  the  stock  yard 
company  had  the  right  to  demand 
that  every  user  of  the  abattoir 
should  leave  these  matters  for  the 
complainant;  and  this,  by  its 
covenant,  it  was  bound  to  do. 
And  the  defendants,  having  notice 
of  this  obligation^  niunt  be  re- 
strained from  taking;  the  blood 
and  other  matters  which  the  com- 
plainant is  entitled  to  tako  under 
Its  lease.  Munhatlan  Maa'g  Ob.  v. 
Sloelt  Yard  Co.,  101 
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selected,  is  not  a  question  for  the 
consideration  of  this  court.        /6. 


6.  Such  injunction  is  not  mandatory.: 
It  does  not  require  the  delivery  of. 
the  blood,  but  restrains  the  de-, 
fendants     from     permitting     any,  14.  AVhete  the  fact  of  the  nuisance 


others    than   the   complainant  to 
take>it.  lb. 


is  free  from  doubt,  a  delay  of  sev- 
eral months  will  not  prevent  re- 
lief by  preliminary  injunction.  lb. 
7.  The  remedy  at  law  is  inadeauate 

The    value    of   the    blood   is  no'llo.  The  equities  of  the  bill  being  de- 


measure  of  the  injury,  and  it  is 

hardly   possible  to    compute   the 

damages  which  the  injury   may 

occasion.  lb. 


8.  It  is  not  necessary  for  the  purpose' 
of  an  injunction  that  the  odors  or' 
gases  arising  in  the  carrj'ing  on  of 
the  defendant's  business  should  be; 
noxious  or  unwholesome ;  it  is 
sufficient  if  they  be  so  offensive  or 
disagreeable  as  to  render  life  un- 
comfortable. Meig8  v.  Lister,    199 

9.  A  mistake  in  the  name  of  the  lo- 
cation of  the  defendants'  works, 
whence  the  nuisance  arises,  can-' 
not  affect  the  question.  JbJ 

10.  That  a  nuisance  is  not  constant 
does  not  affect  the  right  of  a  par- 
ty injured   iherebv  to  protection.' 

76.1 


nied,  injunction  dissolved,  and  mo- 
tion for  receiver  refused.  Moif^  v. 
(/yeill,  207 

•16.  That  the  partnership  business  is 


11.  A  party's  right  to  relief  from  the 
nuisance  of  tiie  defendants'  works 
is  not  affected   by   the  allegation; 
(were  it  true)  that  the  locality  is  18.  The  whole  equity  on  which  the 


unprofitable  and  the  partnership 
Fhould  be  dissolved  or  discon- 
tinued, is  not  a  sufficient  ground 
for  enjoining  one  of  the  partners 
from  going  on  with  the  business 
and  settling  up  the  affairs,  or  for 
taking  the  property  out  of  his 
hands  to  be  administered  by  a  re- 
ceiver, lb, 

17.  Upon  the  argument  of  a  rule  to 
show  cause  why  an  injunction 
should  not  issue  in  a  case  where 
an  injunction  had  been  granted  in 
part,  the  question  whether  the  ex- 
isting injunction  should  not  be  re- 
niovcil,  cannot  be  considered.  That 
can  be  removed  only  upon  notice 
and  motion  to  dissolve,  in  accord- 
ance with  the  rule  of  the  court. 
Fertilizing  Co.  v.  Van  Kcurcn^  "l-A 


surrounded    by    olher    nuisanc('s,|i 
and   dedicated   to  such   purj^ses. ! 

76.' 

12.  If  there  are  several  nuisances  of 
the  like  nature  surrounding  the 
complainants,  they  must  seek  relief 
from  each  senanitely  ;  they  can- 
not be  joined  m  one  suit,  nor  need 
the  suits  proceed  imri  pa»n\i.       lb. 


injunction  is  founded  being  de- 
nied, and  tJie  comulainant  having; 
an  adequate  remeay  at  law  for  the 
grievances  stateil  in  the  bill,  if 
they  exist,  injunction  dissolved. 
Brewer  v.  7)ay,  418 

See  AcQUi>:scENCE. 
Dedication.  5. 
Mortgage,  19,  20. 
Partnership,  15. 
Kailroad  Compaxv,  2,  ,*>,  4. 


13.  That    the    citv    of    New    York 
should  have  some  j)l<'ice  where  it 
can  deposit   and   utilize  its   filth, 
and  that  it  has  selectwl  the  place 
in  this  state  where  the  defendant's 
works   are   carried    on,   will    not  ^ 
comi>el  the  complainants  to  submit  j 
to  the  injury  jis  a  damnum  obsque ; 
injuria.      What   place  such   filth  j 
could  be  taken  to  where  it  would  I 
be  less  injurious  than  the  place  so  1.  Where  a  question  was  one  proper 


INTEREST. 

See  Master's  Report,  8. 
Trustee,  3,  5,  10,  14,  19. 

ISSUE. 
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to  be  tried  on  an  issue  directed,  if 
such  Lssue  had  been  applied  for, 
but  both  parties  have  proceeded  to 
take  testimony  at  great  length,  and -2. 
allowed  the  hearing  to  be  Drought' 
on,  without  applying  for  an  issue, 
it  is  the  province  and  duty  of  this 
court  to  decide  it,  if  the  evidence 
is  such  that  the  court  can  arrive 
at  a  satisfactory  conclusion.  Den- 
ton V.  Leddellj  64 


2.  When  the  fact  of  a  nuisance  is 
clear,  especially  when  it  is  not  dis-' 
puted,  a  court  of  enuity  will  inter-| 
fere  without  a  trial  at  law.        76.' 


3. 


3.  An  order  of  the  Giancellor,  made 
at  the  final  hearing,  for  an  issue  to 
be  tried  by  a  jury,  is  appealable. 
Newark  and  New  York  Railroad  Co,  » 
V.  Mayor  of  Newark,  515 


4.  On  an  appeal  from  such  an  order, 
the  court,  in  its  discretion,  will 
decide  the  entire  controversy  or 
send  the  case  back  with  instruc- 
tions. 76. 


5.  If  the  issue  is  a  simple  one  and 
the  evidence  is  defective,  the  case! 
should  not  be  referred  to  a  jury, 
but  the  taking  ol  further  evidence 
ordered.  76, 


JUDGMENT. 


See  Fraud,  2. 


JUDGMENT  CREDITOR. 

See  Ac-QUIESCEN'CE. 


o. 


remedy  must  be  in  equity.  Dor- 
sheimer  v.  Borback,  46 

Where  a  question  was  one  proper 
to  be  triea  on  an  issue  directed,  if 
such  issue  had  been  applied  for. 
but  both  parties  have  proceeded 
to  take  testimony  at  great  length, 
and  allowed  the  hearing  to  be 
brought  on,  without  applying  for 
an  issue,  it  is  the  province  and 
duty  of  this  court  to  decide  it,  if 
the  evidence  is  such  that  the  court 
can  arrive  at  a  satisfactory  con- 
clusion.   Denton  v.  Leddell,        64 

AVhen  the  fact  of  a  nuisance  is 
clear,  especially  when  it  is  not  dis- 
puted, a  court  of  equity  will  inter- 
fere without  a  trial  at  law.        76. 

In  a  suit  upon  an  instrument  as 
follows :  "  Borrowed  and  received 
of  S.  M.  K.,  $5000  in  seven  and 
three-tenths  treasury  notes,  which 
we  promise  to  return  on  demand, 
with  all  interest  due  thereon,^' 
against  the  maker  and  his  surety, 
the  defence  that  the  bonds  were 
sold  and  the  proceeds  accounted 
for  to  the  lender,  is  a  defence  to 
the  undertaking,  not  in  discharge 
of  the  surety,  it  is  not  an  equita- 
ble defence,  but  a  strictly  legal 
one,  and  a  court  of  law  is  the 
proper  tribunal  for  its  trial.  Linn 
V.  Neldon's  AdmW,  169 

The  fact  that  the  rules  of  evidence 
will  not  permit  the  surety,  at  law, 
to  avail  himself  of  the  only  exist- 
ing proof  of  his  defence,  will  not 
entitle  him  to  relief  in  equity.   76. 


6.  This  court  has  the  power  to  de- 
Fraudulext  CoxvEYANCE.|i    clare  a  contract  of  marriage  void, 

when  entered  into  under  circum- 
stances that  make  such  contract 
invalid.    Selah  v.  SelaJij  185 


JURISDICTION. 


1.  The  next  of  kin  may  maintain  a  7. 
suit  in  equity  for  his  distributive! 
share,  and  although  the  courts  of  j 
law  and  the  Orphans  Court  havei 
jurisdiction  in  such  case  when  there 
has  been  a  decree  of  distribution, 
yet  the  suit  will  be  maintained  by 
this  court;  and  when  there  has 
been  no  decree  of  distribution,  the 


A  court  of  equity  has  no  jurisdic- 
tion to  remove  an  officer  from  an 
office  of  which  he  is  in  possession, 
or  to  declare  such  office  forfeited. 
But  when,  in  a  suit  of  which 
equity  has  jurisdiction,  the  ques- 
tion of  the  right  to  an  office,  or  as 
to  the  regularity  of  an  election, 
arises,  and  must  be  decided  to  ob- 
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tain  the  equitable  relief,  that  court| 
is  eompeten  t  to  inquire  into  and 
decide  these  matters  for  the  pur- 
pose of  the  suit.  But  its  decision 
will  not,  like  that  of  a  court  of 
law,  upon  a  quo  warranto  or  wi an-  i 
damns,  operate  in  rfi/i,  and  remove 
or  oust  any  one  from  an  office 
which  in  fact  he  holds.  Johnston 
V.  Jones,  210 ; 

8.  To  en  force  trusts,  suppress  frauds,' 
and  compel  the  i)erformance  of 
contracts,  are  peculiarly  within' 
the  province  of  a  court  of  equity. 
These  ends  may  be  attained  bv, 
injunction,  decree  for  specific  per-' 
formance,  or  both.  If  the  subject' 
matter  be  within  the  jurisdiction! 
of  the  court,  all  its  powers  andj 
process  will  be  used  to  effect  the; 
object  to  be  attained.  lb. 


9.  That  the  defendant  obtained  an 
office  claimed  bv  him  in  a  cor- 
poration  bv  an  election  procured 
to  be  held  bv  him  bv  fraud,  bv 
breach  of  trust  and  a  positive 
agreement,  by  concealment  and 
treachery,  confers  on  a  court  of 
equity  jurisdiction  to  inquire  into 
the  validity  of  such  election,  for 
the  purpose  of  restraining  the  acts 
of  the  defendant  and  other  persons 
claiming  office  by  such  election. 
This  could  be  done,  even  if  the 
election  held  in  such  breach  of 
trust  had  been  conducted  in  the 
manner  required  by  law,  and 
would  not  be  set  aside  by  the 
courts  of  law.  lb. 


10.  When  Aie  object  of  a  bill,  filed 
in  the  name  of  a  corporation,  is  to  i 
restrain    acts    of   the  defendants 
which  they  could  only  legally  do 
as  directors,  they  must  show  either  1. 
a  legal   election   that  would   puti| 
them  in  possession  of  the  offices,  j 
or  that  they  are  dc  facto  directors:  j 
of  the  corporation  ;  and  these  facts 
must  be  determined  by  the  court 
in   order  to   decide  whether   the 
answer  is  sufficient  to  dissolve  the 
injunction.  76. 


LACHES. 
1 .  CJourts  of  etjuity  will  refuse  relief 


even  in  cases  of  breach  of  trus 
on  account  of  the  laches  or  un 
reasonable  delav  of  those  am- 
cemed  to  apply  for  relief.  This 
doctrine  is  somewhat  in  analogv 
to  the  statute  of  limitations  at  law. 
But  the  time  which  constitutes  the 
laches  depends  on  the  circimi- 
stances.  In  this  case  tlie  suit  was 
commenced  seventeen  years  after 
the  oldest  son  of  the  intestate,  and 
five  years  after  the  youngest  son 
came  of  age,  and  it  was  under  the 
circumstances  held  not  to  be  such 
laches  as  will  bar  the  relief.  Smith 
V.  Drakfy  302 

.  Such  relief  is  always  granted  on 
equitable  terms.  The  purchaser 
in  this  case  was  allowed  the  value 
added  to  the  property  by  the  im- 
provements erected  by  him  and 
the  debts  of  his  intestate,  which 
he  had  paid  out  of  the  money 
arising  from  the  sale  declared 
void,  with  interest  from  the  dale 
of  each  payment,  and  was  charged 
with  the  rent  or  occupation  value 
of  the  premises  from  the  time  of 
the  purchase,  less  one-third  during 
the  life  of  the  widow  of  the  intes- 
tate who  had  conveyed  to  him  her 
right  of  dower.  lb. 

Sec  In  JUNCTION,  14. 

SpEcrFic  Pkrformaxce,  9. 


ANDS  LIMITED  OVER  OR  IX 
CONTINGENCY. 

See  Sale  of  Lands. 


LANDS  UNDER  WATER. 

The  act  of  March  30th,  1869,  au- 
thorizingthe  New  York  and  Long 
Branch  Railroad  Companv  to  ex- 
tend their  road  across  the  Saritan 
river,  and  to  cross  the  river  by  a 
bridge,  gave  that  company  an  ab- 
solute, unconditional  authority  to 
enter  u}K)n  and  appropriate  the 
lands  of  the  state  under  water, 
without  comi)en8ation.  Pennf^l- 
lYinio  Railroad  Co,  v.  Xew  York 
and   Long   Branch    Rmlroad  Co. 
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2.  The  grant  to  the  United  Compa-! 
nies,  oy  the  act  of  March  3l8t,i 
1869,  of  the  right  to  reclaim  and 
erect  wharvcH  and  other  improve-! 
ments  in  front  of  any  lands  owned  2. 
hy  them,  or  either  of  them,  ad- 
joining any    tide  waters  of  this 
Htate,  and  when  reclaimed  and  im- 
proved, to  liold  the  same  as  owners, 
IS  sulyect  to  the  authority  given  toj 
the  New  York  and  Long  Branch  I 
Kail  road  Company,  to  enter  upon 
the  lands  of  the  state  for  tlic  pur- 
pose of  building  such  bridge.   The 
l*ennsylvania  Railroad  Company,  I'l 
therefore,  the  lessee  of  the  I  nite<i|;3. 
Companies,  who  owned   lands  at 
South  Amboy,  in  front  of  which 
the  New  York  and  Long  Branch 
Kailroad    Company     have    com- 
menced to  build  said  bridge,  has 
not,  under  said  act,  a  right  of  ]>ro- 
perty  in  these  lands  under  water, 
for  which  compensation  must  be 
made  before  these   lands  can  be 
taken.  lb. 


LAPSED  LEGACY 
See  Legacy,  1,  2. 


LATENT  AMBIGUITY 


ii4. 


1 1 
1 1 


See  Will,  9. 


LEASE. 
Sec  Award,  5. 


LEGACY. 

l.The  rule  of  lAw  is  well  settled,! 
that  a  general  or  absolute  gift  of 
the  residue  of  an  estate  will  carry; 
with  it  all  legacies  which  have 
lapsed  by  the  (Yeath  of  the  legatee; 
in  the  life  of  the  testator.  But' 
this  rule,  like  all  other  general, 
rules  for  the  construction  of  wills,! 
is  limited  to  cases  where  tlie  tes-, 
tator  has  not  shown  a  different 
intention ;  and  where  the  testator- 
has  limited  or  circumscribed  the 
residuary  bequest  or  devise,  it  does 
not  prevail,  unless  the  terms  by 


t). 


6. 


which  it  is  limited  include  lapsed 
legacies.  Tindall  v.  TimlalPs  L/rSj 

244 

If  a  testator,  after  several  money 
legacies,  gives  "  whatever  of  my 
property  sliall  remain  after  pay- 
ment of  the  above,"  to  two  persons 
named,  and  one  of  the  money  lega- 
cies lapses  by  the  death  of  the 
legatee  in  testator's  life,  such 
lapsed  legacy  does  not  fall  into 
the  residue ;  but  as  to  it,  the  tes- 
tator  is  intestate.  76. 

Where  executors  authorized  to  pay 
legacies  given  to  testator's  infant 
children  by  transfer  of  lands,  con- 
vey part  of  the  lands  set  aside  for 
that  purpose  to  one  of  their  num- 
ber— the  mother  of  an  infant  child 
— in  trust  for  the  infant,  these 
lands,  upon  the  death  of  the  in- 
fant, are  to  be  considered  as  real 
estate,  and  descend  to  her  heirs- 
at-law,  and  do  not  go  to  her  next 
of  kin.  Steirrn^  Adni'r  v.  Steveuf^ 
Ex'r,  296 

When  legacies  so  authorized  to  be 

{)aid  in  land  are  directed  to  be 
leld  by  the  executors  for  the  in- 
fant child  until  it  attain  a  certain 
age,  a  conveyance  to  one  of  the  ex- 
ecutors in  trust  for  the  infant,  accor- 
ding to  the  provisions  of  the  will, 
will  be  held  a  proper  setting  aside 
of  such  lands  and  conveyance  for 
the  benelit  of  such  child.  lb. 

A  gift  of  all  tlie  residue  of  the 
testator's  estate  not  before  disposed 
of,  contained  in  a  will  which  only 
directs  the  payment  of  debts  an(l 
bequeaths  pecuniary  legacies  with 
other  provisions,  makes  these  lega- 
cies a  charge  upon  the  real  estate, 
when  it  apjiears  that  the  testator 
had  not  at  his  death,  or  the  time 
of  making  his  will,  sufficient  per- 
sonal property  to  discharge  these 
legacies.  Convinc  v.  CoririnesEi^rft, 

368 

Specific  bequests  cannot  be  made 
to  contribute  to  make  good  a  defi- 
ciencv  to  i>ay  pecuniary  legacies. 

76. 
See  Will. 


Vol.  VIII. 


2r 


606 


INDEX. 


1 


o 


LIFE  INSUBANCE  POLICY. 
See  AssioyMEjrr,  3—9. 


LIMITATIONS,  STATUTE  OF. 

In  equity  the  defence  of  the  statute; 
of  limitations  may  he  set  up  hy; 
plea^  answer,  or  demurrer;  hut  if, 
not  set  up  in  any  way  in  the  plead-, 
ings  it  cannot  avail.  Jiuchman  v. 
Decker,  283 

See  Demurrer,  2. 


LOTTERY. 


I 

1.  A  hill  hy  a  partner  of  a  lottery 
firm  against  his  co-partners  for  dis- 
covery, for  a  sale  of  the  property,!  « 
and  a  distrihution  of  the  proceeds,' 
will  not  he  entertained  hy  this 
court.     Watson  v.  Murray,        257 

2.  Even  were  the  partnership  con-! 
tracts  entered  into  in  such  8tate6|i 
where  such  contracts    are  legal,' ^ 
this  court  will  not  enforce  or  ad- 
minister them.  (1/6.' 

I 

I 

3.  A  contract  which,  though  valid' 
and  would  he  enforced  in  the 
state  where  it  was  made,  is  in  vio- 
lation of  a  puhlic  law  of  this 
state,  will  not  be  enforced  here,  on 
the  ground  of  comity.  lb. 

4.  It  will  not  avail  the  complainant 
that  his  suit  is  not  to  enforce  an  il- 
legal contract,  hut  simply  to  com-' 
pel  an  account  and  distribution  of 
profits  already  made.  Such  dis- 
tinction cannot  he  invoked  where' 
the  illegal  act  is  also  a  misde- 
meanor, punishable  hy  fine  or  im- 
prisonment, lb. 


a  contract  of  marriage  void,  when 
entered  into  under  circumstances 
that  make  such  contract  invalid. 
Selah  V.  Selah,  1S5 

See  Will,  8. 


MARRIED  WOMEN. 

An  agreement  to  convey  from  one 
married  woman  to  another,  is  in- 
operative and  void.  Tannani  v. 
LitteU,  264 

A  married  woman  cannot  charge 
her  separate  estate  by  a  contract  of 
suretyship,  unless  in  consideration 
of  a  benefit  to  herself  or  her  e^^ 
tate.    Perkins  v.  Elliott,  526 

The  rule  is  the  same,  whether 
such  separate  estate  has  been  cre- 
ated by  deed  or  will,  or  by  force 
of  the  statute  relating  to  the  prop- 
erty of  married  women.  /6. 

,  A  married  woman  executed  a 
joint  and  several  note  with  her 
husband,  stating  therein  that  the 
money  was  to  be  a  charge  on  her 
separate  estate,  and  it  appeared 
that  this  money  was  to  be  applied 
to  the  payment  of  a  mortga^ 
given  by  the  husband  and  the 
wife  on  the  lands  of  the  husband. 
HcUly  that  the  feme  was  bound,  a-^ 
she  derived  a  benefit  from  the 
transaction,  in  relieving  the  landd 
in  which  she  had  a  dower  right 
from  the  encumbrance.  lb. 

Sec  Feme  Covert. 

Specific  PERroRM.\>fCE,  17. 


MAINTENANCE. 

See  Abandonmext,  1. 
Infant,  2,  4. 


MARRIAGE. 
This  court  has  the  power  to  declare. 


MASTER'S  REPORT. 

I 

!  1.  The  only  matter  that  can  be  con- 
I  sidered  upon  exceptions  to  a  mas- 
ter's report,  is  the  validity  of  the 
exceptions.  The  question  whether 
there  should  have  oeen  a  reference 
having  been  considered  and  de- 
termined when  the  order  was 
made,  cannot  he  reviewed  on  the 
argument  on  the  exceptions.  Bank 
of  the  Metropolis  v.  Sprague,       81 
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2.  The  rule  of  the  court  is,  that  the: 
report  of  a  master  on  matters  re-] 
ferred'  to  him,  will  be  taken  as' 
correct,  until  some  error  is  shown. j 
The  burden  of  this  is  upon  thei 
exceptant.  76. 

3.  The  fact  that  a  report  contains 
surplusage  will  not  set  aside  the 
other  part  of  the  report  or  sustain 
an  exception.  But  where  the^ 
master  has  ascertained  and  re-, 
ported  upon  matters  which  are  in; 
themselves  mere  surplusage,  as  a] 
means  of  arriving  at  the  conclu-j 
sions  which  he  was  recjuired  to  re-| 
l)ort,  as  such  they  are  proper  to  be 
stated  in  his  report.  lb. 

4.  It  is  a  proper  ground  of  exception 
that  the  master,  in  his  conclusions 
as  to  matters  of  fact,  has  made  a 
report  contrary  to  evidence.  Hau- 
lenbeck  v.  Cronkright,  407 

5.  Tlie  conclusions  of  a  master,  who 
has  examined  and  seen  the  wit- 
nesses, are  always  regarded  in 
equity  as  entitled  to  great  respect, 
and  where  his  conclusions  are 
clearly  supported  by  competent 
witnesses  who  are  unimpcached, 
his  report  will  not  be  set  aside 
because  there  is  conflicting  testi- 
mony, unless  it  clearly  appears 
from  the  weight  of  such  testimony 
and  the  nature  of  it,  that  the  mas- 
ter  has  erred.  No  error  appears 
here.  lb, 

6.  Where  a  trustee  has  kept  his  ac-, 
counts  in  a  negligent  way,  or  kept 
no  account  whatever  of  his  re- 
ceipts, all  presumptions  should  be 
strongly  against  him,  and  obscuri- 
ties and  doubts  should  not  operate 
to  his  advantage,  but  adversely. 
But  the  rule  will  not  be  strictly 
ap))lied  when  it  will  lead  to  con- 
clusions at  variance  with  the  rea- 
sonable probabilities  of  the  case. 
Blauvelt  v.  Ackennatij  495 

7.  When,  from  the  whole  case,  the 
result  at  which  the  master  arrived 
is  as  consonant  with  the  evidence 
as  a  whole,  and  is  as  probably  just 
with  reference  to  the  fixed  and 
known  data  of  the  case,  as  any 


that  could  have  been  reached, 
though  the  court  is  unable  to  see 
with  what  precise  view  of  the  evi- 
dence the  master  reached  the 
result,  his  report  will  not  be  set 
aside.  /6. 

8.  W^hen  the  trustee  has  collected 
and  charged  himself  with  the  rents 
arising  from  the  trust  property,  in 
a  statement  of  the  account  long 
open  between  the  parties  he  will 
be  allowed  interest,  to  accrue  from 
the  date  of  the  yearly  feceipts.  lb, 

9.  Report  corrected  in  respect  of  in- 
terest, lb. 

10.  Under  the  circumstances  of  this 
case,  and  the  questionable  manner 
in  which  the  trust  has  been  per- 
formed, commissions    disallowed. 

lb. 

11.  Whether  the  decretal  orders  in 
the  suit  have  not  settled  the  com- 
plainant's right  to  maintain  his 
suit — Qucere.  lb. 

See  Exceptions. 
Pbactice,  6,  6. 


MECHANICS'  LIEN. 

l.The  filing  the  written  contract 
provided  for  by  the  second  section 
of  the  mechanics'  lien  law,  only 
protects  the  building  from  liens 
for  work  or  materials  furnished  to 
the  contractor.  If  the  owner 
orders  materials  or  employs  me- 
chanics on  his  own  account,  a  lien 
attaches  for  the  same.  Loan  Asso- 
ciation  v.  AlbcrUton,  318 

2.  The  mechanics'  lien  law  was  not 
intended  to  protect  purchasers  or 
mortgagees,  out  mechanics  and 
material-men  only.  Many  of  its 
provisions  are  necessarily,  to  efifect 
Its  object,  opposed  to  the  policy  of 
the  registry  acts  of  this  state,  and 
make  it  impossible  for  a  mort- 
gagee or  purchaser,  at  certain 
times,  to  ascertain  what  encum- 
brances exist.  The  express  pre 
visions  of  this  act  cannot  be  con- 
strued against  the  plain  meaning 
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of  the  words,  bo  as  to  carry  outij  MISJOINDER. 

the  policy  and   intention   of  the,: 

registry  acts.  Jb.  \  See  Pleading,  2. 

3.  A  purchase  monev  mortgage  has '  x  i  ^       ir  -» 
preference    over  lien    claims  for,                      MISTAKL. 
work  and  materials  put  upon  the  ' 

property  hv  contract  with  the  pur-'  The  general  doctrine  is,  that  for 
chaser,  between  the  execution  of'  mistakes  in  law,  neither  courts  of 
the  contract  of  purchase  and  the  |  law  or  equity  give  relief,  though 
convevance.  Strong  v.  Van  Diier- .  it  has  been  done  in  equity  in  a  few 
ttrn^    '  309 '    exceptional   cases,  under  circum- 

stances   that  do  not    exist  here. 

4.  An  assertion  by  the  jHirson  hold-  Hampton  v.  ^VrAo/^ii,  423 
ing  the  legal  title  to  lands,  made 

to  parties  about  to  erect  buildings  ' 

thereon  under  agreement  with  the  MORTCt AGE. 

}H»rson  who  has  a  contract  of  pur- 
chase therefor,  that  thev  would  be  jl-  A  mortgage  given  by  a  husband 
perfectly  safe  in  going  on,  is  not  a  to  a  trustee  for  his  wife,  after  he 
contract  with  them  to  put  up  the  ^ad  become  a  member  of  a  firm  of 
buildings.  It  is  not  such  consent  which  she  had  gone  out,  to  secure 
as  will  bind  the  owner  or  the  pro-  ;  to  her  the  capital  which  she  had 
iiertv  ;  to  have  such  effect  it  must  contributed  to  the  firm,  but  which 
be  in  writing.  lb.      had  become  insolvent   before  she 

left  it,  is  void  as  against  creditors 
of  the  firm.     Wheefer  v.  Kirtlnnd, 

MKIUIKK.  ^^ 

l.StattHl  generallv,  the  law  is  that  -•  -^  »"^rtgW  given  by  a  Cither  to 
when  tlie  mortgagee  purchases  the  *^^^",^^,  ^^,,^  T.\  "'^P^^';?^  ^^^.  '^^ 
tHjuitv  of  redemption  of  tlie  mort-  "J^^,  ^>' f  »^  ^^,V^^^  >"  ^¥  ^"^^'l^ 
^tror,  his  mortgage  interest  is  f/  *j^«  ^^""h  ^^^V"^''  ^'''^  r  T^? 
exUnguished.  Ihil  this  general  :  ^'»^  **""  ^'^^  insolvent,  is  valid,  lb. 
doctrine    is  subject   to   <iualifica-  o  ^r  _^  r  i    i  t    • 

tions.  Merger  is  not  favored  in  ^'  ^^""^^p.  ^f  ^^Z"^!;^'  ^^  ^^^f."?' 
e^iuitv,  and  is  never  alloweil,  un-  >"?.  \^'^  ,/^^  *  successor^  u 
l(is  for  special  reas<.ns  and  to  »»^''"P  ^"  \^^  ^''^^"J  intention 
pnmiote     the     intention    of    the      ^«  "jortgage  the  fee      Such  ^efo^ 

partv.     Clos  V.  noppr,  270      i'^V*''"  "?*  u"""'  ""^"^^  a  subsequent 

*      •  "  judgment,  the  record  of  the  mort- 

,,  ,,.,        ,,  .  .  ,  ,  gage  being  the  onlv  notice  at  the 

2.  AN  here  the  e<imties  are  subserved  ^.„trv  of  the  judgment,  and  that 
by  keeping  the  mortgage  alive,  notice  Wing  of  a  convevanw  for 
ana  no  injury  or  injustice  is  jjf^.  q,i]v.  '  /ft. 
thereby  wrought,  it  is  not  extin- 

g^i''^^^'*^-  J^*'  4.  When  the  c<mtroversy  is  as  to  the 

fact  whetiier  a  deed  was  intended 

3.  Where  the  mortgaged  premises  as  security  only,  the  burden  of 
were  t^onveyetl  to  a  mortgagee,  proof  is  on  the'  grantor,  and  his 
though  not  purchased  by  him,  and  oath  against  that  of  the  grantee 
he  did  not  derive,  or  exi>ect  to  is  not  sufficient  to  change  a  deed 
derive,  any  benefit  from  tiie  con-  absolute  on  its  face  into  a  mort- 
veyance,  and  it  was  not  his  inten-  gage.  Fret/tag  v.  Jfoelaiuiy  36 
tion  to  have  his  mortgage  extin- 

guishe<l,  his  interest  does  not  o.  But  where  the  mortpigee  admits 
merge,  but  the  mortgage  will  be  that  he  required  an  absolute  deed 
treated  as  a  security  for  the  amount  as  security  for  a  debt,  without  any 
advanced.  /6.j    recital  to  show  what  the  debt  wis, 
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and  the  mortgagor  testifies  that 
the  consideration  expressed  in  the 
deed  was  the  debt  it  was  intended 
to  secure,  the  burden  of  proof  is! 
on  the  mortgagee  to  show  tliat  it 
was  given  as  security  for  a  greater 
amount.  lb. 

6.  The  grantee  in  such  case  must  re- 
convey  on  payment  of  his  debt, 
and  if  tlie  net  rents  and  profits  ex- 
ceed the  amount  the  deea  was  giv- 
en to  secure,  and  interest,  he  must 
repay  such  excess.  //>. 

7.  An  assignee  takes  a  mortgage  sub-' 
ject  to  all  tlie  equities  to  which  it 
was  liable  in  the  hands  of  his  as- 
signor. And  where  the  mortgage 
has  been  pledged  as  security  forj 
the  payment  of  a  note,  he  is  enti- 
tled in  a  suit  for  forclosure,  only 
to  a  decree  for  the  balance  due  oni 
the  mortgage,  after  deducting  the, 
amount  of  the  note.  Knmena  v, 
JIuelbig,  78 

8.  Where  the  mortgagor  has  paid  the 
note,  and  the  note  and  mortgage! 
have  been  delivered  to  him,  he  is 
subrogated  in  the  place  of  the 
payee  of  the  note  as  his  assignee, 
and  will  be  allowed  the  amount  as 
a  credit  on  the  mortgage.  Jb. 

9.  A  deduction  allowed  by  the  payee 
from  the  amount  really  due  on 
the  note,  does  not  enure  to  the  ben- 
efit of  the  assignee.  A  receipt  be- 
ing taken  in  full  of  the  payee's 
claim  on  the  bond  and  mortgage, 
the  mortgagor  is  entitled  to  acred- 
it  on  the  mortgage  for  the  full 
amount  of  the  note.  lb. 

10.  The  pledging  by  note  of  a  bond 
and  mortgage  as  security  for  its 
payment  is  a  lawful  pledge.  It 
does  not  require  a  sealed  or  writ- 
ten instrument  to  assign  a  bond 
even  at  law.  In  this  case  a  mere 
delivery  of  the  bond  and  mort 
gage  would   have  been  sufficient. 

JL 

11.  This  assignment  does  not  come 
within  the  provisions  of  the  second 
section  of  the  act  of  March  14th, 
1863,  {Nix.  Dig,  613,)  requiring  it 


to  be  in  writing ;  but  if  it  did,  the 
written  pledge  in  this  case  is  suf- 
ficient, lb, 

12.  That  the  maker  of  the  note  pledg- 
ing the  mortgage  as  security  for 
its  payment  was  a  married  woman, 
does  not  afiect  the  validity  of  the 
assignment.  Her  husband  was 
present  when  she  gave  it,  and  ap- 
proved it.  76. 

13.  That  the  complainant  did  not 
know  of  this  assignment,  does  not 
afl^ect  it.  lb, 

jl4.  That  the  mortgagee  did  not  liave 
the  bond  and  mortgage  in  her 
hands  for  delivery,  at  the  time  she 
assigned  them,  was  notice  to  the 
assignee  that  they  were  held  by 
some  one  as  owner  or  claimant. 
But  he  was  entitled  to  no  notice ; 
he  took  them  subject  to  all  equi- 
ties in  this  respect.  lb. 

15.  The  amount  for  which  the  mort- 
gage, against  which  relief  is  sought 
in  this  case,  and  which  was  fraud- 
ulently procured,  should  stand  as 
security,  determined ;  and  decree 
that  upon  payment  thereof  the 
mortgage  and  bond  secured  by  it 
be  given  up  to  be  cancel^. 
Wright  V.  Smith,  106 

16.  An  agreement  to  extend  the  time 
of  payment  of  a  mortgage,  in  con- 
sideration for  a  note  for  $500,  is 
invalid,  and  an  assignee  of  the 
mortgage,  who  had  no  notice  of 
such  agreement,  and  took  the  mort> 
gage  as  then  due  and  payable,  is 
entitled  at  once,  and  before  the  ex- 
tended time  has  elapsed,  to  a  de- 
cree for  the  amount  of  the  mort- 
gage, less  the  value  of  the  note. 
Trusdell  v.  Jones,  121 

17.  But  the  mortgagee,  having  cove* 
nan  ted  with  the  assignee  that  a 
certain  sum  was  due  upon  the 
bond,  will  be  allowed  to  avoid  the 
credit  by  giving  up  the  note; 
otherwise  the  present  worth  of  the 
note  must  be  endorsed  as  a  credit 
on  the  bond.  lb, 

18.  The  mortgagee  is  bound  to  pay 
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the  tax  on  his  mortgage,  and  can-' 
not  recover  it  of  tne  mortgagor. 
Pond  V.  CQusdcU,  181 

I 
19.  Bill  by  assignee  in  bankruptcy, 
to  have  a  deed  given  by  the  bank- 
rupt to  A.,  declared  void,  and  the 
true  amount  due  on  a  mortgage 
given  by  him  to  M.,  allegedf  to  be 
fraudulent,  ascertained ;  and  that 
the  complainant  may  be  allowed 


from  the  lien,  but  also  frees  the 
parcel  sold  before  it,  or  so  much 
of  that  parcel  as  the  parcel  re- 
leased would  have  satisfied  if  not 
released.  And  the  mortgagee 
cannot,  by  a  release,  or  aiiv  act  of 
his,  change  the  right  of  tfie  pur- 
chaser of  any  of  the  parcels  to 
have  every  parcel  subsequently 
sold  or  its  value  first  appropriattd 
to  the  payment.  Jb. 

to  redeem,  or  the  mortgagee  be  de-  | 

creed  to  a.ssign,  upon  payment  of  23.  Where,  after  a  sale  of  the  mort- 


that  amount  to  him  ;  and  that  the 
decree  obtained  in  a  foreclosure] 
suit  upon  the  mortgage,  may  be 
opened,  and  the  sale  under  the  ex- 
ecution issued  in  it  stayed  by  in- 
junction. The  court  held  that  tlie' 
injunction  which  had  issued  upon' 
filing  the  bill  must  be  dissolved' 
at  the  end  of  thirty  da^s,  unless' 
the  mortgagee  should,  within  that: 
time,  on  tender  of  the  amount  of 


gaged  premises  in  successive  par- 
cels, the  purchaser  of  the  parcel 
first  sold  gives  another  mortgage 
on  that  parcel,  such  second  mort- 
gage cannot  be  decreed,  at  the 
instance  of  the  owners  of  tlie  third 
and  fourth  parcels,  in  a  suit  to 
foreclose  the  first  mortgage  cover- 
ing the  whole  tract,  to  oe  paid  by 
the  mortgagee  holding  sucn  second 
mortgage,  on  the  ground  of  its 
being  a  personal  obligation.      lb. 


his  debt,  interest,  and  costs,  refuse 

to  assign  his  mortgage,  decree,  and 

execution  to  the  complainant ;  or,;  o  i    a  ^*  ♦    .    ^  *i,     j  k», 

if  he  is  not  provided'with  funds  to;  ^^^An^agreement  to^pa^^the  d^^^^^ 

redeem,  he   may,  at  his  election, 


have  the  injunction  dissolved  a.s 
to  the  sale,  and  have  an  order  to 
compel  the  sherifl'  to  pay  all  the 

Proceeds  of   the   sale,   above  the. 
ebts  and  costs  of  M.,  into  court, 

to  be  disposed   of  on  »I'PliFatio"|io5.  ^hen  the  cancellation  of  a  mort 


of  another  must  be  in  writing. 
Such  agreement  can  be  enforceil 
at  law,  and  is  no  defence  or  set-olf 
to  a  suit  for  the  foreclosure  of, a 
mortgage  debt.    Williams  v.  Dorau, 

38-3 


for  surplus  moneys.       dobbins  v. 
Montague  J  182 

I 
20.  A.,  not  having  answered,  the  al- 
legations in  the  bill  were  held  suf- 
ficient to  sustain  an  injunction 
against  paying  over  any  of  the' 
proceeds  of  the  sale  to  him.       76.' 


gage  is  procured  by  fraud,  or  made 
by  mistake,  or  without  authority 
and  without  actual  payment  aiid 
satisfaction,  the  canceling  will  be 
set  aside  and  the  mortgage  en- 
forced.    Diuiley  v.  Bergaij        397 


2G.  In  a  foreclosure  suit  no  claims  or 
debts  against  the  complainant  can 
be  set  ofl*  against  the  mortgage 
debt,  except  such  as  have  been  ex- 
pressly agreed  to  be  x^ayment.  Jh. 


21.  The  rule  in  equity  is  well  estab- 
lished, that  where  mortgaged 
premises  are  sold  in  separate  par- 
cels successively  to  difl'erent  pur- 
chasers, with  covenants  against!  27.  Priority  of  record  will  not  give 
encumbrances,     the     parcels     are      preference  to  one  mortgage  over 


liable  to  payment  in  the  inverse 
order  of  their  sale.  Mount  v. 
Potts,  188, 


another  given   at  the  same  time 
and    held    by    the   same    i)erson. 
Such  mortgages,  in  the   hands  of 
assignees,    are    concurrent    lien>, 
22.  A   release  of  any  of  the  parcels:     payable   ratably   out  of  tlie  pro- 
of the  mortgaged  premises  succes- 1     ceeds  of  the  mortgaged  i>remises 
sively   sold,  Iroiu  iVv^  mort^age^il     after  payment  of  costs  of  both, 
not  only  frees  iWl  \)aic«\  <i.wWT^\'^\\    Oauwrt.-s.  Tom^iwwTi,  40b 
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28.  "When  a  mortgage  has  been  can-' 
celled  without  actual  payment,  on 
a  mistaken  supposition  that  a  deed; 
taken  for  the  mortgaged  premises^ 
merged  and  satisfied  it,  and  a  debt 
due  from  the  mortgagor  to  such 
grantee  has  been  given  up  and 
discharged  on  the  belief  that  it' 
was  satisfied  by  the  amount  due 
for  the  conveyance,  the  canceling 
and  satisfaction  being  entirelyi 
without  consideration,  a  court  of 
equity  will  set  it  aside  and  declare ^ 
the  debt  a  subsisting  one.  But  the: 
bill  presents  a  different  case. 
Hampton  v.  yichohojif  42JJ 

29.  Bill  to  foreclose.  Defence,  that 
the  mortgagee  did  not  intend  tol 
enforce  the  mortgage,  but  meant 
that  it  should  be  canceled  at  his 
death,  not  established.  The  paper! 
alleging  to  have  been  executed  for 
that  purpose  is  not  produced,  nor, 
iU  contents  shown  with  distinct- 
ness and  certainty.  Cheit^a  AdmW 
V.  C%cic'8  Admi,  471 

See  Guaranty,  1.  i 

Merger. 
Usury. 


MULTIFARIOUSXESS. 
See  Pleading,  1. 


out  notice,  and  without  compen- 
sation. Fertilizing  Co.  v.  Van 
Keuren,  251 

2.  Such  destruction  for  the  public 
safety  or  health,  is  not  a  taking  of 
private  property  for  public  use, 
without  compensation  or  due  pro- 
cess of  law,  in  the  sense  of  the 
Constitution.  /6. 

See  Injunction,  10—14. 
Issue,  2. 


PAROL  AGREEMENT. 

A  parol  agreement  by  the  grantee, 
at  the  time  of  taking  a  deed,  that 
he  would  assume  a  mortgage  upon 
the  property  as  part  of  the  con- 
sideration, will  be  enforced  in 
equity.  A  covenant  in  the  deed 
that  the  premises  are  free  from 
encumbrances,  or  any  other  cove- 
nant, will  not  estop  tne  assignee  of 
such  mortgage  from  recovering  on 
such  undertaking.    WiUon  v.  King^ 

150 


PART  PERFORMANCE. 
See  Specific  Performance,  1. 


PARTIES. 


NOTICE. 

Sec  Corporation,  4. 

Exceptions,  2.  | 

Practice,  12,  13. 
Specific  Performance,  G. 


;  1 .  The  sureties  on  an  administrator's 
bond  are  proper,  though  not  neces- 
sary parties  in  a  suit  in  e(]uity 
ai^ainst  the  administrators  for  a 
distributive  share.  Dorsheimer  v. 
Rorhacky  46 


:  O 


NUISANCE. 


1.  Any  citizen,  acting  either  as  an 
individual  or  as  a  public  official,' 
under  the  orders  of  local  or  mu- 
nicipal authorities,  whether  such 
orders  be  or  be  not  in  pursuance] 
of  special  legislation  or  chartered 
provisions,  may  abate  what  the 
common  law  deemed  a  public 
nuisance.  In  abating  it  property 
may  be  destroyed,  and  the  owner 
deprived  of  it  without  trial,  with-  ;3. 


Ordinarily,  a  legatee  or  next  of 
kin  must  sue  the  execiitor  or  ad- 
ministrator only  for  the  legacy  or 
distributive  share ;  he  cannot  join 
with  him  the  debtors  to  the  estate, 
or  other  persons.  But  where  there 
is  collusion  between  the  executor 
and  the  debtor  or  person  having 
the  property  in  his  hands,  or  where 
the  executor  is  insolvent,  the 
debtor  may  be  made  a  party,  and 
recovery  be  had  against  him.    lb. 

Ordinarily,  it  id  not  necessary  to 
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make  debtors  of  the  decedent  par-' 
ties  to  a  bill  aeainst  the  executor 
by  creditors  or  legatees.  But  when 
there  is  collusion  alleged  or  sus- 
pected between  the  executor  and 
the  debtors,  or  he  refuses  to  collect 
the  debts,  they  are  proper  parties ; 
and  in  case  of  a  charge  upon  reali 
estate,  the  heirs  or  devisees  are. 
proper  parties  with  the  personal 
representatives.     Evuns  v.  Evans,] 

I 
4.  In  a  suit  by  one  of  the  next  ofj 

kin  of  testator  against  his  execu-| 

tors,  where  no  account  is  called j 

for,  and  where   the  complainant; 

demands  a  certain  aliquot  part  ofj 

a  specific  sum  in  which  the  other; 

next  of  kin  have  no  interest,  theyj 

are  not  necessarv  parties.    TindalL 

V.  Tindairt^  Ez'n,  244i 


must  be  put  in  as  the  capital  of 
the  concern,  whether  it  exceeds  or 
falls  fhort  of  the  amount  stipulated 
by  the  other  partner.  76. 

3.  A  new  foundation  for  a  new  en- 
I  gine  put  in  a  mill  in  place  of  an 
old  one  discarded,  built  for  it  be- 
cause the  foundation  of  the  old 
engine,  if  repaired,  was  not  suffi- 
cient for  the  new  engine,  must  be 
considered  as  an  addition  and  not 
as  repairs,  under  articles  distin- 
guishing additions   from   repairn. 

76. 

.  Land  bought  with  partnership 
funds,  although  the  title  be  taken 
in  the  name  of  one  of  the  partners, 
will  be  treated  in  equity  as  part- 
nership property.  lievcnry  v. 
Mahoney,  '  247 


5.  To  a  bill  by  a  feme  covfrt  by  her|  5.  The  same  principle  applies  to  ini 


next  friend  for  her  separate  estate, 
her  husband  is  a  necessarv  partv. 
Tunnard  v.  Littell,  '        204 

See  Dower,  12. 


PARTITION. 
•See  Dower,  2—4,  11— !(>. 


PARTNER. 

See  Evidence,  3. 


PARTNERSHIP. 


1.  An  entry  made  by  one  partner  on 
the  books  of  the  firm  during  the 
co-partnership,  will,  after  its  termi-'i 
nation,  be  evidence  against  the  8 
(»ther  partner,  if  he  at  the  timell 
knew  of  the  entry,  or  had  an  op-j' 
jwrtunity  to  examine  tlie  books  I 
and  did  not  dissent  from  it.  Dim- 1 
ncil  V.  Henderson,  1 74  ' 


2.  If  one  partner  agrees  to  contribute 
the  stock  on  hand  in  his  business' 
and  the  other  assets  of  that  busi-l 
ness,  against  a  specified  sum  to  be 
put  in  by  the  other  partner,  this' 
stock   and   assets,  and   that  only,' 


provements  made  with  partnership 
funds  on  the  separate  property  of 
one  of  the  partners.  '76. 

,().  It  is  not  necessary  that  judgment 
should  be  first  obtained  against 
the  co-partner  in  whose  name  the 
title  is  vested,  to  enable  a  jiartner 
to  maintain  a  suit  in  equity  for  an 
account,  and  to  have  the  property 
declared  partnership  assets.       76. 

The  rule  that  a  fraudulent  or  vol- 
iHitary  transfer  of  property  cannot 
be  contested  by  a  creditor  at  large, 
but  onlv  bv  one  who  has  obtained 
a  judgment  that  would  be  a  lien 
upon  the  property  if  not  tran.*- 
ferred,  is  well  established,  but 
docs  not  apply  to  a  partner  call- 
ing on  a  co-partner  to  account.  76. 


Where  a  part  of  the  purchase 
money  of  the  proi)ortv  alleged  to 
have  been  fraudulently  conveyed 
by  a  partner  remains  un]>aid  ai 
the  time  of  filing  a  bill  for  ac^ 
count  against  him,  the  grantee,  as 
to  that  amount,  is  not  a  purcha.<er 
for  value  without  notice.  And  the 
property  is  liable  to  that  amount, 
with  interest  from  the  date  of  the 
conveyance,  provided  so  much  of 
the  partnership  funds  have  been 
expended  thereon.  76. 
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9.  An  agreement  by  R.  to  join  with! 
W.  in  the  busincAS  of  planting  and! 
selling  oysters,  by  wnich  R.  was 
to  find  the  capital  and  W.  to  go  to 
Virginia  and  plant  and  buy 
oysters,  to  be  sent  to  R.  in  his  ves- 
sels to  New  York  for  sale,  each  to 
have  one-half  of  the  net  profits,  isj 
a  partnership.  Euchnan  v.  Decker, 

10.  On  the  termination  of  such  part- 
nership, planted  oysters  remainingi 
in  the  beds  after  payment  of  alli 
partnership  debts,  are  the  common  j 
property  of  both  partners,  of 
which,  as  in  case  of  any  personal, 
property  held  in  common,  one 
tenant  in  common  cannot  dispo.sc, 
of  the  share  of  the  other  without! 
his  authority.  lb. 


estate  from  a  share  of  the  losses. 
Colfjate'8  Ej^r  v.  CoU/ate,  372 

15.  When  upon  motion  to  dissolve 
an  injunction  granted  in  a  suit  by 
one  partner  against  another  for  a 
dissolution,  an  account  and  a  re- 
ceiver, it  appeared  that  the  defen- 
dant had  aeliberately  resolved  to 
break  up  and  ruin  the  business  of 
the  firm,  and  the  personal  relations 
of  the  two  partners  were  such 
that  they  could  never  carry  on  the 
business  together  to  advantage, 
the  injunction  was  retained  and 
a  receiver  appointed.  Sutro  v. 
Warpierf  388 

See  Executor,  2. 

I XJ  UNCTION,  16. 


11.  If  such  tenant  in  common  turn' 
over  such  property  to  a  firm  of  | 
which  he  becomes  a  member,  such  1. 
firm  is  accountable  to  the  other 
tenant  in  common  of  the  property, 
for  the  value  of  his  share  of  the 
property  so  turned  over  and  used, 
by  the  new  firm.  lb: 

12.  The  purchase  of  the  property  of  i2 
one  man  from  another  who  is  in 
possession  of  it,  without  authority 
from  the  true  owner  to  sell  it,  will 
not  change  the  title,  nor  protect 
such  purchaser  against  the  true 
owner.  The  doctrine  of  equity,  3 
which  protects  a  bona  fide  pur-| 
chaser  without  notice,  only  applies 
to  a  purchaser  of  the  legal  title,' 
without  notice  of  the  equitable 
title  of  a  third  person.  And  in 
such  case  notice  to  one  partner 
would  be  held   as  notice  to  the 


PLEA. 


u 


18 


A  plea  that  the  complainant 
incapable  of  taking  care  of  herself 
or  her  jjroperty,"  not  specifying 
the  particular  incapacity,  is  baa 
and  insufiicient.  Corlies  v.  Corlief^ 
Ex'rs,  197 

A  plea  that  goes  to  the  whole  bill, 
and  b  coupled  with  an  answer  not 
in  support  of  it,  but  which  denies 
the  equities  set  up  in  the  bill,  is 
overruled  by  the  answer.  lb. 

A  motion  to  strike  out  an  insuffi- 
cient plea  is  not  correct  practice. 
The  plea  should  be  set  down  for 
argument.  lb. 


firm. 


13.  The  admissions  of  one  partner| 
are  evidence  againt  the  others,  in 
a  suit  brought  against  all  for, 
partnership  liabilities.  lb. 

I 

14.  The  executors  having  terminated 
the  partnership  of  their  testator, 
pursuant  to  their  powers,  that  ter-' 
mination  of  it  is  valid  so  far  as  lo' 
protect  the  firm  from  being  liable^ 
to  the  estate  for  a  share  of  thej 
profi  ts  since  made,  and  to  protect  the. 


PLEADING. 

/6.;1.A  bill  by  a  husband  and  wife, 
praying  performance  of  one  or  the 
other  of  two  agreements — the  one 
a  parol  agreement  made  with  the 
husband,  and  the  other  a  written 
agreement  made  with  the  wife — 
both  for  the  conveyance  by  the 
defendant  of  the  same  premises 
upon  the  same  terms,  is  not  multi- 
farious.    Green  v.  Iliehards,       32 

Such  bill  might  have  been  demur- 
rable for  a  mitjoinder.  But  here 
the  error  is  not  such  that  the  court 
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will  refuse  relief  on  this  technical 
objection,  after  the  defendant  has 
allowed  the  cause  to  proceed  to 
hearing.  lb. 

3.  An  answer,  though  responsive  on 
the  point  in  controversy,  sworn  to 
before  an  officer  in  another  state, 
not  authorized  by  the  statutes  of 
thb  state  or  the  rules  of  this  court 
to  take  an  oatti  to  an  answer,  has 
no  weight  as  evidence ;  it  must  be 
treated  as  a  pleading  only.  Frey- 
tag  v.  Uoelnndj  36 

4.  "Where,  executors  are  directed  by 
the  will  to  pay  money  into  the  es- 
tate, and  are  personally  bound  so 
to  do,  and  are  directed  out  of  such 
fund  to  pav  a  legacy  to  a  co-execu- 
tor, but  fail  to  pay  the  money  into 
the  estate,  such  co-executor  may 
brin^  suit  in  a  court  of  ec|uity  in 
his  individual  right,  against  the 
executors  individually,  to  compel 
the  payment  of  the  legacy.  Evans 
v.  EvanSy  71 

5.  In  any  suit  which  necessarily 
should  be  brought  by  a  complain- 
ant as  executor  against  the  de- 
fendants as  such,  if  the  allegations 
in  the  bill  are  sufficient  to  bring 
them  before  the  court  in  thati 
character,  it  is  not  necessary  that| 
they  should  be  styled  such,  eitheri 
in  the  process,  or  in  the  commence-, 
ment  of  the  bill,  or  in  the  prayer 
for  process,  Jb. 

6.  Ordinarily,  it  is  not  necessary  to 
make  debtors  of  the  decedent  par- 
ties to  a  bill  against  the  executori 
by  creditors  or  legatees.  But! 
when  there  is  collusion  alleged  or 
suspected  between  the  executor 
and  the  debtors,  or  he  refuses  to 
collect  the  debts,  they  are  proper' 
parties;  and  in  case  of  a  charge 
upon  real  estate,  the  heirs  or  de-, 
visees  are  ^proper  parties  with  the 
personal  representatives.  lb. 


waived  or  substantially  supplied 
by  the  answer  and  proofs,  cannot 
avail  at  the  final  hearing.  Worrell 
V.  Prahyterian  Church,  93 

8.  If  there  are  several  nuisances  of 
the  like  nature  surrounding  the 
complainants,  they  must  seek  re- 
lief from  each  separately;  they 
cannot  be  joined  in  one  suit,  nor 
need  the  suits  proceed  pari  pasm. 
Meigs  v.  Lister,  199 

9.  Uncertainty  in  material  allega- 
tions is  not  fatal  to  a  bill  whose 
object  is  the  discovery  of  material 
facta  alleged  to  be  entirely  in  the 
defendant's  knowledge.  Watson 
v.  Murray,  257 

10.  To  a  bill  bv  a  feme  covert  by  her 
next  friend  for  her  separate  estate, 
her  husband  is  a  necessary  party. 
Tunnard  v.  Littell,  264 

11.  In  equity,  the  defence  of  the 
statute  of  limitations  may  be  set 
up  by  plea,  answer,  or  demurrer ; 
but  if  not  set  up  in  any  way  in  the 
pleadings  it  cannot  avail.  Jtuck- 
man  v.  Vecker,  283 

iSec  Divorce,  1. 

Limitations,  Statute  of. 
Parties. 


POLICY  OF  INSURANCE. 
See  Assignment,  3 — 9. 


POWER. 

A  court  of  equity  will  sometimes  aid 
the  defective  execution  of  a  power, 
but  will  never  confirm  a  sale  made 
w^hout  any  power.  Hampton  v. 
Nichohon,  423 


7.  An  objection  that  the  corporate  1. 
character  of  the  defendants  does; 
not  sufficiently  appear  by  the  bill,! 
and  that  no  proper  averments  are! 
therein  made  o{  ftcclcsvaatical  re-[ 
1  ationa  and  xulea,  'v\\Vd\\\«.N  ^  Xi^^xv^ 


POWER  TO  BORROW  MONEY. 


A  township  committee  in  this 
state  have  no  power  to  borrow 
money  on  the  faith  of  the  town- 
ship, or  to  authorize  any  one  to 
borrow  money  in  the  name  of  the 
X'o^tYfiJxv^,  or  to  bind  the  inhabi- 
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tants  to  the  payment  df  money  so' 
borrowed.  Musgrovev.Kennelif  75 

2.  But  if  the  membew  of  the  town- 
ship committee  can  persuade  any| 
one  to  loan  money  iieceswary  fori 
township  purposes,  they  are  atj 
liberty  to  do  so ;  and  the  borrow- 
ing  or  expenditure  of  such  money' 
will  not  be  restrained.  Such  bor-j 
rowing  cannot  affect  the  township! 
or  any  inhabitant,  unless  the  in-' 
habitants,  at  a  regular  town  meet-i 
ing,  adopt  the  loan  and  assume' 
the  debt.  U. 


PRACTICE. 

1.  Where  the  defence  to  a  bill  fori 
foreclosure  is  that  the  amount  for 
which  the  mortgage  was  given  was 
not  advanced,  ana  the  court,  uponj 
the  evidence,  adjudge  the  defence, 
of  usury  is  not  sustained,  and  refer' 
it  to  a  master  to  compute  thei 
amount  due  uix)n  tlie  mortgage, 
evidence  to  show  that  the  amount! 
had  not  been  advanced,  is  inad-; 
missible.    J/brm  v.  Taylor^      131, 


2.  When  a  cause  is  set  down  for 
hearing  on  the  first  day  of  the ' 
term,  and  the  defendant  gives  no- 1 
tice  of  hearing  of  exceptions  to  j 
the  master's  report  at  a  later  dayi| 
in  the  term,  but  enters  no  rule  to:'7 
set  down  the  hearing,  and  the  ex-| 
ceptions  are  not  placed  on  the  cal-j 
endar,  and  upon  the  call  of  the 
calendar  the  complainant's  counsel 
tenders  himself  ready  to  move  the' 
cause,  but  cannot  proceed  until  the, 
exceptions  are  disposed  of,  the' 
complainant  is  entitled  to  move  atlj 
once  at  the  same  term,  u])on  the 
overruling  of  the  exceptions,  fori 
final  decree.  IbJ 


entered  and  served  before  the  expi- 
ration of  the  time  in  the  rule  nisi, 
or  the  report  will  be  confirmed. 
Either  party  may  set  them  down 
for  argument.  lb, 

0.  Wlicn  the  merits  of  the  cause  have 
been  determined  in  the  interlocu- 
tory decree  and  the  reference  is  to 
compute  amounts  due,  or  to  settle 
facts,  and  the  master's  report  is 
confirmetl  uix>n  exceptions  taken, 
nothing  further  is  to  be  done  upon 
the  cause  being  moved,  when  set 
down  for  further  directions  or  final 
decree,  than  to  decree  the  relief 
adjudged  on  the  interlocutory  de- 
cree for  the  amounts,  or  upon  the 
facts  settled  by  the  master's  report 
thus  confirmed.  The  merits  of  the 
case  determined  by  the  interlocu- 
tory decree  cannot  be  again  gone 
into.  lb. 


6. 


In  case  of  a  plain  mistake  of  the 
master  evident  upon  the  face  of 
the  account,  which  was  not  in- 
cluded in  the  exceptions  or  con- 
sidered in  the  hearing  of  them, 
the  court  will,  in  its  discretion, 
correct  the  mistake,  or  defer  the 
final  decree  until  it  can  be  exam- 
ined into  and  corrected.  But  no 
sucli  mistake  is  pointed  out  in  this 
case.  76. 

Where  the  chief  matter  in  contro- 
versy in  two  suits  between  the 
same  parties  is  the  same,  and  if 
that  was  settled  there  would  bo  no 
substantial  difference  between  the 
l)artie8,  and  no  possible  injury  can 
result,  an  order  will  be  made  that 
the  testimony  taken  in  either  suit 
may  be  used  in  the  other,  and  that 
the  hearing  of  both  shall  come  on 
together.    J'Jeam  v.  Evanny        180 


3.  Exceptions  must  be  set  down  for 
hearing,  and  i)laced  upon  the  cal- 
endar like  the  hearing  of  otheri 
causes,  and  notice  tliereof  must  be; 
served  fifteen  days  before  the  hear-j 
ing,  or  the  report  will  be  confirmed 
as  a  matter  of  course.  lb, 

4.  The  order  setting  down  the  excep- 
tions for  argument  must  be  both 


i8.  When  a  marriage  is  sought  to  be 
declared  void  on  the  ground  of  the 
party's  intoxication  at  the  time  of 
the  ceremony,  and  that  it  was  not 
consummated  by  cohabitation,  the 
proceeding  must  be  by  bill,  and 
not  by  petition.  Sdah  v.  Seldht  185 

9.  W^here  the  marriage  is  not  one 
declared  originally  void  by  the 
statute,  and  the  case  is  one  which 
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cannot  be  considered  within  itn'. 
provisions,  as  included  in  the  term  i 
Toidy  the  suit  must  be  by  bill.  lb. 

10.  Where  the  object  of  the  suit  h  to  ; 
declare  a  marriage  contract  void,'j 
for  some  cause  not  provided  for  in  , 
the  act,  the  provision  that  the  de-|' 
fendant  shall  not  answer  undcr^ 
oath,  does  not  apply.  76. 

I 
I 

11.  A  commissioner  appointed  under! 
the  act  of  March  Inh,  1862,  has 
no  power  to  adjourn  the  examina-i 
tion,  but  only  to  continue  it  when 
once  commenced,  from  day  to  day, 
while  actually  proceeding  with 
the  examination  of  witnesses.  Par- 
ker V.  Hayes,  186 

12.  No  notice  having  been  given  of 
the  time  and  place  of  taking  depo-| 
sitions,  they  must  be  suppressed.; 
The  adjournment  does  not  supply 
the  place  of  the  notice  required  by 


the  statute. 


I 


PRIORITY  OF  LIEN 

See  MEcnANU*s  Lfex,  3. 
MORTtiACJE,  21,  27. 

Registry. 


PURCHASER. 

I 

l.The  purchase  of  the  property  o 
j  one  man  from  another  who  is  in 
possession  of  it,  without  authority 
from  the  true  owner  to  sell  it,  will 
not  change  the  title,  nor  protect 
such  purchaser  against  the  true 
owner.  The  doctrine  of  equity, 
which  protects  a  bona  fide  pur- 
chaser without  notice,  only  applies 
to  a  purchaser  of  the  legal  title, 
without  notice  of  the  equitable 
title  of  a  third  person.  And  in 
such  case  notice  to  one  partner 
would  be  held  as  notice  to  the  firm. 
Buchnan  v.  Deeker,  2$3 


13.  UiK)n  the  argument  of  a  rule  to 
show  cause  why  an  injunction 
should  not  issue  in  a  case  where^ 
an  injunction  had  been  granted  in' 
part,  the  question  whether  the  ex-, 
isting  injunction  should  not  be  re- 
moved, cannot  be  considered.  That' 
can  be  removed  only  upK)n  notice ^ 
and  motion  to  dissolve,  in  accord-' 
ance  with  the  rule  of  the  court.' j 
Fertilizing  Co.  v.  Van  Keurenj  251 

14.  A  defendant  cannot  have  any', 
positive  relief  on  his  part  touching  | 
the  subject  matter  of  the  suit ;  the; 
only  judgment  for  him  is  to  refuse  ; 
the  relief  prayed  for  by  the  com- 
plainant.    Black  V.  Kcilcyy 

See  Exceptions,  2,  3. 

I.«y5UE. 

mortgaoe,  19. 
Plea,  3. 


o 


If  an  administrator  or  other  tni>- 
tee,  directly  or  indirectly,  purcha.<e 
lands  at  a  sale  made  by  himself  a< 
such,  the  sale  will  be  set  aside  ou 
application  of  the  parties  really 
interested.    Smith  v.  Drake^      oi>ii 


'3.  A  purchaser  of  lands  from  a  grantee 
;  whose  deetl  is  void  against  the 
'  creditors  of  his  grantor  by  the 
statute  of  frauds,  will  not  be  pnv 
tected  by  the  provisions  of  the 
sixth  section  in  favor  of  bona  tide 
purchasers  for  a  valuable  consid- 
eration, unless  he  has  parted  with 
something  of  value  in  the  pur- 
chase. A  convevance  or  mort- 
gage  for  a  pre-exi.sting  debt,  with- 
out parting  with  some  security,  U 
not  for  a  valuable  consideration 
within  the  provisions  of  that  net^ 
tion.     Min(jus  v.  Condii, 


01  •! 


PRESUMPTION. 

Sec  Bill  of  Revivor. 
Deed,  1. 

Master's  Report,  G. 
Religioi's  Society,  1. 


4.  A  purchaser  who  accepts  a  dee«l 
I  by  which  no  title  w  conveyed, 
,  where  there  is  no  mistake  or  mis- 
I  representation  as  to  facts,  and  no 
'  fraud  and  no  warranty  of  title, 
has  no  redress  at  law  or  in  equity. 
I    Hampton  v.  Nicholson,  4iJ 


INDEX. 


617 


See  Acquiescence. 

Dedication,  1,  2,  4,  0. 
Injunction,  1. 
Laches. 
Trustee,  1,  2,  23,  24. 


KAILROAD  COMPANY. 

1.  The  franchise  of  the  Camden  and 
Amboy  Railroad  and  Tran.-iporta-' 
tion  Company,  to  perfect  an  expe-; 
ditiou8  and  complete  line  of  com-; 
munication  between  the  cities  of| 
Philadelphia  and  New  York,  and 
to  build  acrom  the  9tate  a  railroad, 
to  be  part  of  that  line,  is  exclusive 
against  all  but  the  state  and  those 
upon  whom  the  state  has  conferred 
it.  Penruiylvania  R.  iJ.  Co.,  v. 
yaiional  Railway  Co.f  441 


2.  Any  railroad  over  the  state,  where-; 
ever  built,  if  built  for  and  adapted 
to  be  part  of  a  through  competing 
line  between  said  cities,  is  unlaw- 
ful and  liable  to  be  enjoined,  un- 
less authorized  by  legislative  en- 
actment, lb. 


complainants.  The  property  to  be 
protected  belongs  to  the  stockhold- 
ers whom  the  complainants  repre- 
sent; and  the  defendants  being 
wrong  doers,  cannot  set  up  the  al- 
leged uncertainty  of  legal  relations 
between  the  complainants,  to  jus- 
tify their  own  wrongful  acts,  or  to 
prevent  the  appropriate  relied  lb 

• 

10.  The  rule  is  well  settled  and  of  the 
highest  importance,  that  legisla- 
tive grants  to  private  corporations 
are  to  be  strictlv  construed.        lb. 

6.  The  franchise  of  taking  tolls  upon 
public  ferries,  bridges,  or  high- 
ways, is  a  part  of  the  sovereign 
prerogative,  to  be  obtained  only 
by  grant.  Railroads  for  popular 
use  and  for  tolls  are  publici  juris. 

REALTY. 
See  Legacy,  3,  5. 


3.  No  authority  is  conferre<l  by  anyj 
or  all  of  the  charters  together,  of 
the  several  New  Jersey  corpora-l 
tions  co-defendant  with  the  Na-! 
tional  Railway  Company,  to  buildj 
a  road  across  the  state,  to  be  used 
for  part  of  a  competing  line  be- 
tween the  cities  of  Philadelphia 
and  New  Y'ork,  and  the  attenipti 
by  the  defendants  to  build  suchj 
road  is  in  fraud  of  the  rights  of- 
the  complainants,  and  will  be  en-j 
joined.  lb. 


4.  The  Pennsylvania  Railroad  Com- 
pany, lessees  of  the  works  and! 
franchises  of  the  United  Compa-, 
nies  of  New  Jersey,  by  their  fail- 
ure to  have  their  lease  acknowl-' 
edged  or  proved,  and  lodged  for, 
record  with  the  secretary  of  state 
within  thirty  davs  after  its  cxecu-j 
tion,  as  required  by  law,  are  not 
thereby  disentitled  to  an  injunc-! 
tion  to  stav  the  threatened  acts  of; 
the  defeutfants.  The  lessors  and- 
lessees  having  together  the  whole 
legal  ownership  of  the  rights  to  be 
protected,  are  i)roperly  joined  as 


RECEIPT. 
See  Estoppel,  2. 

RECEIVER. 

Where  an  executor  who  has  had  the 
actual  management  of  the  estate, 
has  wasted  or  misappropriated  the 
funds  in  his  hands,  and  claims 
that  he  can  permit  a  co-executor, 
now  insolvent,  to  take  funds  of  the 
estate,  without  being  responsible, 
and  has  once  permitted  this,  and 
such  co-executor  appropriated  the 
funds  so  taken  to  his  own  use,  a 
receiver  will  be  appointed.  Prices 
K/x  V.  Pnce's  ExWa,  428 

Sec  Injunction,  15,  16. 
Partnership,  15. 

REGISTRY. 

1.  A  mortgagee  who  knows  that  a 
prior  encumbrance  exists,  or  a  con- 
current legal  encumbrance  enti- 
tled to  be  a  prior  lien,  will  not  be 
permitted  by  his  act  of  registry. 
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to  gain'  priority  over  tlie  other  for! 
want  of  registry.  Matthews  y,  Eih 
erittf  473 

2.  The  statutes  regulating  the  regis- 
try of  deeds  arc  statutes  of  notice. 
They  are  to  prevent  frauds  and 
wrongful  priorities,  not  to  encour- 
age or  to  shield  them.  lb. 


RELEASE. 

See  Dedication,  2. 
WiLi>,  13. 


RELIGIOUS  SOCIETY. 


attempt  to  defeat  an    agreement 
entered  into  by  the  congregation. 

lb. 

5.  "Where  a  congrejration  has  agreed 
to  allow  a  credit  to  its  pastor  of 
$2000  on  a  certain  bond  given  to 
the  corporation,  and  the  trustees 
have  acquiesced  in  that  agree- 
ment, the  pastor  is  entitled  to  an 
injunction  to  restrain  an  action  at 
law  upon  the  bond,  and  the  tnif»- 
tees  cannot,  in  such  a  suit,  thwart 
the  wishes  or  deny  the  power  of 
their  cestui  que  tnist.  lb. 


l.It  is  no  valid  objection  to  the 
action  taken  at  a  meeting  of  a  con- 
gregation, that  members  of  the 
congregation  were  absent,  or  bcingj 
present,  did  not  vote.  Where  a 
society  is  composed  of  an  indefi- 
nite number  of  persons,  a  majority 
of  those  who  appear  at  a  regular 
meeting  constitute  a  body  to  trans-j 
act  business.  The  presumption  is 
that  all  the  members  present  who  'i 
observe  silence  when  a  question  is 
put,  concur  with  the  majority  ofj 
those  who  actually  vote — that  is,  if 
the  question  be  put  audibly  and  I 
explicitl v.  Worrell  v.  Presuyterla n ' 
Church, '  96 


2.  The  pastoral  relation  is  for  reli- 
gious and  not  mercenary'  ends,  but 
the  contract  involved  in  it  imposes 
pecuniary  obligations  and  gives 
pecuniary  rights  which  the  law 
enforces  and  protects,  and  the  sur-j 
render  of  tlio.se  rights,  when  it  in- 
volves matter  of  pecuniary  loss,  is 
lawful  matter  of  pecuniary  com- 
pensation, and  is  a  valid  consid- 
eration for  a  contract  to  pay  mo-;: 
nev.  lb. 


3.  In  Presbyterian  societies  the  con-, 
gregation  are  the  substantial  bene- 
ficial owners  of  the  church  prop- 
erty, and   the  trustees  the   legal  I     v.  Kirtland, 
instruments  to  execute  tlieir  will,  i 

76.  '' 


RESIDUARY  BEQUEST. 

Se^  Legacy,  1. 
Will,  1,  7. 


RESIDUE. 
See  Legacy,  1,  2,  5. 


RESULTING  TRUST. 

If  a  man,  when  insolvent  or  in 
debt,  advances  money  as  a  gift  to 
his  wife  or  her  father,  they  being 
at  the  time  ignonint  of  the  indebt- 
edness or  insolvency,  and  the  do- 
nee receives  the  money  in  good 
faith,  supposing  that  the  donor  was 
perfectly  solvent  and  that  the  gift 
could  not  injure  his  creditors,  pres- 
ent or  future,  and  was  not  intended 
for  such  purpose,  and  purdiaseii 
property  or  enters  into  business 
with  the  money,  but  afterwards, 
uiwn  learning  of  the  embarrass- 
ment of  the  donor,  pays  him  back 
in  full  the  amount  received,  there 
is  no  fraud  in  such  transaction,  or 
any  other  ground  to  infer  or  create 
a  trust  for  future,  or  even  existing 
creditors,  in  the  property  pur- 
chased and  its  advance,  or  in  the 
profits  of  the  biLsiness,  after  the 
money  is  returned,  or  even  while 
it  is  kept  in  good  faith.      Wheekr 


i;J 


4.  Trustees  \\avc  no  \cga.\  i\^V  \«\ 


A  trust  is  held  to  result  by  opera- 
tion of  law,  where  one  purchases 
\'axA  -^YlK  his    own    money  and 
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takes  the  conveyance  in  the  namej 
of  another ;  in  such  case  the  title' 
is  deemed  to  be  in  trust  for  him' 
who  advanced  the  money.  lb. 

3.  If  one  purchases  land,  and  takes; 
the  title  in  the  name  of  his  wife 
or  child,  it  will  be  held  to  be  a: 
settlement  on  the  wife  or  an  ad-, 
vancement  to  the  child,  unless  it- 
is  shown  to  have  been  otherwise 
intended,  and  no  trust  will  result.' 
But  in  such  case,  if  the  purchaser^ 
takes  the  deed  in  the  name  of  his 
wife  or  child  for  the  purpose  of 
defrauding  or  delaying  creditors, 
and  not  for  the  purpose  of  making 
a  settlement  or  advancement,  a 
trust  will  result  to  the  purchaser,' 
and  the  land  be  liable  to  his  debts. 

lb. 

I 

4.  "When  the  person   to  whom  tlie 

conveyance  is  made  makes  the 
bargain  for  the  purchase  for  his 
own  benefit,  and  obtains  part,  or' 
even  the  whole  of  the  purchase 
monev  from  another,  who  knows, 
that  it  is  to  be  paid  for  a  convey-' 
ance  to  the  grantee  for  his  own| 
benefit,  no  resulting  trust  can  arise. 

lb. 

I 

5.  Where  a  wife  purchases  real  estate 
for  her  own  benefit,  and  the  pur-' 
chase  is  understood  to  be  made  for 
that  purpose  by  the  husband,  and 
he  aavances  the  money  therefor  aS; 
a  gift,  no  resulting  trust  is  thereby 
created  in  him  for  the  benefit  of 
his  creditors.  lb. 

6.  When  the  person  to  whom  the  con- 
veyance is  made  pays  part  of  thej 
purchase  raonev,  no  trust  results  to 
any  one  who  advances  the  residue,' 
unless  the  part  of  the  purchase' 
money  paid  by  him  in  whose  favor, 
the  resulting  trust  is  sought  to  be 
enforced,  is  shown  to  have  been! 
paid  for  some  specific  part  or  dis- 
tinct interest  in  the  estate,  for  some 
aliquot  part.  A  general  contribu-| 
tion  of  a  sum  of  money  toward  the 
entire  purchase  is  not  sufficient.! 

lb. 

7.  When  a  trust  is  sought  to  be  raised 
as  a  resulting  trust  from  the  pur* 


chase  money,  the  proof  must  bo 
clear  of  the  pavment  of  the  pur- 
chase money  ty  the  person  in 
whose  favor  a  trust  is  sought  to  be 
raised.  Such  a  tnist  must  also 
arise  at  the  time  of  the  execution 
of  the  deed.  It  cannot  be  raised 
from  subsequent  matter  arising  ex 
pout  facto.     Tunnard  v.  LiUell,  264 


REVERSIONARY  CHOSE  IN 
ACTION. 

See  Assignment,  5 — 7. 


REVERSIONER. 
Se^  Do  WEB,  15. 


SALE. 

One  executor  can  sell  and  dispose  of 

{)ersonal  property;  and  a  sale  by 
lim  of  the  personal  assets  of  his 
testator  to  a  firm  of  which  his  co- 
executor  is  a  member,  is  not,  ipso 
factOj  if  there  is  no  fraud,  void.  A 
sale  by  him  and  his  co-executor  to 
a  firm  so  composed,  would  be  liable 
to  be  set  aside  in  equity,  both  on 
account  of  fraud,  and  for  any  in- 
adet^uacy  of  consideration.  Col- 
gate's EjcW  v.  Colgate,  372 


SALE  OF  LANDS. 

1.  A  sale  of  lands  made  by  order  of 
the  Chancellor,  by  virtue  of  the 
provisions  of  the  act  to  authorize 
the  sale  of  lands  limited  over  or 
in  contingency,  only  conveys  the 
estates  of  persons  having  vested  or 
contingent  estates  in  such  lands, 
and  wlio,  by  the  statute,  are  re- 
quired to  have  notice  of  the  pro- 
ceedings. The  rights  or  liens  of 
encumbrancers  who  are  not  re- 
quired to  have  notice,  or  who  do 
not  have  notice  of  the  proceedings, 
are  not  afifected  by  the  sale.  The 
purchaser  holds  subject  to  legacies 
charged  on  the  lands.  CooVs  Ej^tb 
v.  IligginSf  308 

2.  The  Cliancellor  has  no  power  to 
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order  mortgagees  or  other  encum- 
brancers to  DC  paid  out  of  the  pro- 
ceeds of  such  sale.  The  act  re- 
quires that  the  whole  proceeds 
shall  be  invested  at  interest,  and 
directs  specifically  to  whom  the! 
interest  snail  be  paid.  No  other! 
disposition  can  be  made  by  the 
Chancellor.  lb. 

3.  Where  the  complainant's  solicitor, 
consented  that  the  defendant  might 
have  an  adjournment  of  the  sale  of 
his  property,  but,  owing  to  the  bad^ 
faith  (if  there  was  any)  of  the| 
sheriff,  or  to  the  negUgence  of  the 
defendant  or  the  solicitor  in  not; 
giving  the  sheriff  instructions  and 
attenaing  the  sale,  the  sale  was! 
proceeded  with  and  the  property; 
struck  off,  the  sale  will  not  be  set' 
aside  as  against  the  complainant.! 
He  is  entitled  to  his  decree.  WU'\ 
Hams  V.  Doran.  385 

See  Power.  : 

PURCirASER,  2. 

Trustee,  22,  23.  ' 


securities,  but  simply  the  title  of 
the  corporator  to  his  proportion  of 
the  corporate  property  and  in- 
come. Graydon^s  Ei'rs  v.  Omy- 
don,  229 


SHELLY'S   CASE. 

See  Estate  Tail,  3. 

SPECIFIC  BEQUEST. 
See  Legacy,  6. 

SPECIFIC  PERFORMANCE. 

Taking  possession  of  the  premise^, 
under  a  parol  agreement  for  their 
conveyance,  is  such  part  per- 
formance as  will  take  the  case  out 
of  their  statute  of  frauds,  and  sup- 
port the  suit  on  the  agreement; 
part  payment  will  not.  Green  v. 
Bichardsj  32 

A  memorandum  endorsed  on  a  re- 
ceipt, &c.,  as  follows :  "  This  is  to 
show  that  I  agree  to  sell  to  Mrs. 
G.  house  and  lot  No.  71  Ferry 
street,  for  the  sum  of  $2500,  and 
that  when  there  is  $500  paid,  and 
the  back  rent,  I  will  give  her  the 
deed  and  take  a  mortgage  for 
$2000.  [Signed.]  T.  E.  R./'  is 
a  contract  certain  and  definite,  ex- 
cept as  to  whether  the  mortgage 
should  draw  interest  or  not.  But 
there  being  no  agreement  for  time, 
and  the  purchaser  not  being  enti- 
tled to  any  credit,  a  court  of  equity 
will  presume  it  to  have  been  the 
intention  of  the  parties  that  the 
mortgage  should  be  made  payable 
on  demand,  and  enforce  the  con- 
tract. Jb. 

!  3.  Where  a  party  seeking  specific 
|,  performance  of  an  agreement  for 
j  the  conveyance  of  lands,  claims 
!  an  allowance  for  the  value  of  a 
:  certain  tract  to  which  he  alleges 
the  defendant  has  no  title,  he  must 
SHARES  IN  CAPITAL  STOCK.'      show  a  title  out  of  the  defendant. 

McDavit  V.  Pierrepoint,  42 

Shares  in  the  capital  stock  of  corpo- 
rations  are    neither    money    nor;i4.  "Where  such  complainant  was  in 


SEALED  INSTRUMENT. 

When  a  party  who  cannot  read  is; 
sought  to  be  bound  by  a  writing 
under  seal,  it  must  appear  that  he 
had  it  read  to  him  or  knew  it^j 
contents.  Where  such  a  paper,  for! 
want  of  such  due  execution,  is  m- 
valid  and  void,  it  will  not  protect^ 
administrators  who  have  paid  mo-j 
neys,  relying  on  it,  that  they  paid 
the  moneys  in  good  faith.  Dor- 
fihcimer  v.  BorbacI:,  4() 


SEPARATE  ESTATE. 

See  Married  Women,  2 — 4. 


SET-OFF. 
See  Mortgage,  24. 
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poBscsaion  of  the  tract  under  the  10.  Bill  for  specific  performance  of  a 
defendant,  at  the  date  of  the  agree-  j  parol  contract  to  convey  lands, 
ment,  as  against  hira  the  title  |  No  contract  prove<l.  Fret/  v. 
must  be  taken  to  be  in  tlie  defend-  j     BoyUm^  90 

ant,  until  the  t»ontrary  appears  by  ; 

lX).«<itive  proof.  lb.,  11.  In  view  of  the  extraordinary  cir- 

:I     cunistances  under  which  the  con- 


'X 


A  claim  for  deduction  on  Jiccount 
of  the  want  of  possession  of  a  part 
of  the  premises,  refused,  because  the. 
words  in  the  agreement  for  con- ' 
veyance,  describing  that  tract  as ' 
"a  small  piece  near  the  said  road  _ 


tract  souglit  to  be  enforced  was 
made,  and  its  purely  unilateral 
character,  the  court,  m  the  exer- 
cise of  its  discretion,  left  the  com- 
plainant to    his    action    at    law. 


'inner  v. . 


Sfmrpf 


274 


ill  the  tenure  of  Mi'tt.  Whitf/ordf^' 

was  a  declaration  that  the  defend- '12.  A  contracted  with  li 


ant's  estate  was  that  of  landlord  or 
reversioner,  and  the  fair  cimst ruc- 
tion and  operation  of  the  contract 
is  to  convey,  subject  to  the  estate 
which  she  might  have  in  the 
premises.  Ih. 

C.  The  complainant's  knowledge  that 
Mrs.  W.  had  occupied  the  lot  for! 
many  years,  at  the  date  of  the 
agreement,  was  sufiicient  notice  to 
put  him  u])on  inquiry,  and  he 
must  be  charged  with  the  notice 
he  would  have  had  if  he  had 
made  inquiry.  lb. 

7.  Though   a  verbal   understanding 


to  convey 
to  him  a  lot  of  land,  and  to  assure 
the  title  in  fee  simple,  free  from 
all  encumbrances,  with  general 
warranty  and  the  usual  full  cove- 
nants ;  and  further,  that  he  would 
assist  li  in  defending  a  suit  at  that 
time  |)ending  on  a  lien  claim,  }S 
agreeing  to  pav  all  the  expenses 
of  defending  that  suit.  That  suit 
was  discontinue<l.  In  another  suit 
arising  out  of  this  claim,  judg- 
ment was  given  therefor,  through 
the  failure  of  A  to  defend  the 
suit,  and  the  judgment  declared  a 
lien  upon  the  premises.  HeUly 
that  \^  was  entitled  to  a  convey- 
ance free  from  the   lien   of   the 


cannot  alter  a  written  agreement,!  judgment,  and  that  A  must  pay 
yet  if  the  agreement  without  it'i  .the  lien,  or  allow  the  amount  to 
tiid  not  warrant  the  construction]  be  deducte<l  from  the 
given  to  it,  a  court  of  equity  would  '  price 
not  compel  specific  performance  of  '.  f/;/, 
it  in  a  manner  contrary   to  the  \ 

understanding  between  the  i)arties  i:].  Where,  under  a  devise  to  A,  B, 
at  the  time.  lb. '     and  (.',  and  if  any  of  them  should 

die  leaving  no  lawful  issue,  then 


contract 
still   due.     Jfillarfl  v.  Mer- 

419 


8.  Specific  performance  will  not  be. 
decree<l,  when  it  is  against  equity 


to  the  survivors,  A  and  B  cf>n- 

veye<l  and  released  the  real  estate 

under   the    circumstances  of   the  !     so  devised  to  C,  by  deed  with  full 

ease.  lb."    covenant,**,     including    a    general 

I      warranty,  C  has  a  good  and  inde- 
y.  The  gross  neglect  on  part  of  the  i     feasible  title  thereto,  and  a  con- 
complainant  in  the    payment  of  >     tract  for  the  purchase  of  such  real 
interest  and  principal  pursuant  to  '     estate  will  be  enforeetl.      Vreehmf 
the  contract,  and  his  laches  in  not      v.  Jllanirltj  483 

tendering   payment  and  bringing 

suit  for  nineteen  years  after  he.|14.  In  such  wise,  if  C  survived  A  and 
should  have  paid  the  whole  con- 1  B,  and  died  without  lawful  issue, 
sideration,  and  then  not  until  an  the  u»8ue  of  A  or  B,  (should  any 
ejectment  was  commenced  against  there  be,)  would  not  take  by  virtue 
him,  w^ould  deprive  him  of  the  of  the  devise.  Cb  estate  is  de- 
right  to  iMjrformance,  if  the  dc-[  feasible  only  by  his  death  without 
fendant  was  not  willing  to  per-i  lawful  iflsuc,  and  in  the  lifetime  of 
form.  /6..     either  A  or  B.     But  at  that  inntant 

Vol.  VIII,  2  t 


622 


INDEX. 


their  estate  passes  by  the  convepr- 
ance.  lb. 

15.  A  court  of  equity  will  not  compel 
a  purchaser  to  take  a  doubtful; 
title.  If  there  is  such  an  uncer- 
tainty about  the  title  as  to  affect; 
its  marketable  value,  even  though 
a  court  might  consider  it  good/, 
still  the  contract  may  not  be| 
specifically  enforced.  But  there 
must  be  some  debatable  grounds 
on  which  tH^  doubt  can  be  justi- 
fied. /6. 

16.  An  unilateral  contract  will  in  no 
case  be  enforced  in  equity ,  unless, 
at  the  time  of  the  decree,  both 
parties  can  be  bound  by  it.  Rich- 
ards V.  Green,  636 


17.  A  feme  covert  cannot  obtain  a  de- 
cree for  a  specific  performance  of 
a  contract  which  is  not  binding! 
upon  her.  lb. 

18.  A  vendee  of  land  went  into  poses-, 
sion  under  a  parol  agreement  to 
purchase.  Aiterwards,  with  his 
assent,  a  written  promise  was 
given  by  the  vendor,  with  the  con-' 
sent  of  the  vendee,  to  convey  the, 
premises  upon  the  original  terms,' 
to  the  latter* a  wife.  Specific  per-' 
formance  was  decreed.  76. 


3. 


ing  any  tide  waters  of  this  state, 
and  when  reclaimed  and  improved, 
to  hold  the  same  as  owners,  is  sub- 
ject to  the  authority  given  to  the 
r^ew  York  and  Long  Branch  Rail- 
road Company,  to  enter  upon  the 
lands  of  the  state  for  the  purpose 
of  building  such  bridge.  The 
Pennsylvania  Railroad  Company, 
therefore,  the  lessee  of  the  United 
Companies,  who  owned  lands  at 
South  Amboy,  in  front  of  which 
the  New  York  and  Long  Branch 
Railroad  Company  have  commen- 
ced to  build  said  bridge,  has  not, 
under  said  act,  a  right  of  property 
in  these  lands  under  water,  for 
which  compensation  must  be  made 
before  these  lands  can  be  taken. 

lb. 

That  the  act  authorizing  the  bridge 
did  not  provide  for  a  draw  does 
not  invalidate  it;  nor  does  the 
fact  that  no  draw  was  provided  fur 
until  the  act  of  April  1st,  port- 
pone  the  taking  eflTect  of  the  act  of 
March  30th,  until  that  day.  The 
act  took  effect  immediatelv.      lb. 


STATUTE  OF  FRAUDS, 
See  Purchaser,  3. 


STATUTE,  CONSTRUCTION  OF.' 

1.  The  act  of  March  30th,  1869,  au- 
thorizing the  New  York  and  Long' 
Branch  Railroad  Companv  to  ex-, 
tend  their  road  across  the  haritan 
river,  and  to  cross  the  river  by  a 
bridge,  gave  that  company  an  ab-;  ^ 
solute,  unconditional  authority  to; 
enter  upon  and  appropriate  the 
lands  of  the  state  under  water,' 
without  compensation.  Pennsylva-'i 
nia  R.  R.  Co.  v.  X  Y.  &  L.  B.  R\ 
R.  Co.,  157 


2.  The  CTant  to  the  United  Compa- 
nies, by  the  act  of  March  31  st, 
1869,  of  the  right  to  reclaim  and  I 
erect  wharves  and  other  improve-j 
ments  in  front  of  any  lands  owned 
by  them,  or  either  of  them,  adjoin-; 


STOCKHOLDER. 


See  Corporation*,  o,  6. 


SUBPCENA  DUCES  TECl^. 

,  A  party  to  a  suit  can  be  compelled 
by  a  subpoena  duces  tecum,  to  pro- 
duce papers  and  documents  to  be 
used  on  tlie  trial  as  evidence.  Mur- 
ray V.  Ehton,  212 

A  subpoena  daces  tecum  command- 
ing a  party  only  to  appear  at  a 
certain  place  and  time  named  in 
the  writ,  and  bring  with  him  a 
certain  book,  but  omitting  the  di- 
rection to  testify,  is  invalid,  and 
the  party  refusing  to  obey  it  caa- 
not  be  attached  for  contempt,    lb. 


SCBBOCJATION.  I 

A  b^-kw  of  a  nationnl  bank,  decla- 
ring (hnt  no  shsreB  itliall  be  Irans- 
ferred  while  ttie  bolder  iaindebiwl 
lo  [he  bank,  is  authorized  hy  the 
act  or  Congress,  and  da  a  reaaon.i- 
ble  by-luiT;  and  any  atteniptcd 
trannfer  by  the  abarcholder  wliiK- 
indebted  to  [lie  bunk,  is  voi<i. 
And  an  enHnr-er  w!io  ]my:-  iht 
note  by  which  Biich  debt  m  created, 
ifl  Bubrogaled  to  the  rightx  of  the 
bank  aa  against  Biich  HbareK  of  its 
capital   slock.      Youny  v.  Vough, 


U'"; 


.See  MoETGAGE,  8. 
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SUPPLEMENTAL  ANSWER. 
.Sm  -i  saw  eh. 


•e  Adsiinktbatob's  Bosd. 
Jurisdiction,  4,  5. 
Married  Women,  2,  3. 
Parties,  1. 


SURVIVOR. 
SeeDEViBE,  ],  2. 


TOWNSHIP  COMMITTEE. 
Sef  Power  to  Borrow  Mosev. 

TRIAL  AT  LAW. 


TRUST,  DECLARATION  OF. 
1.  A  declaration  of  trtut,  though  not 


executed  at  tbe  same  time  and 
place  with  the  deed  wlinte 
poses  it  declares,  Ik'\  ,, 
llii-f-juiie  <!ay,  and  being  [he  con- 
aideralioa  nf  tbo  deed,  mua[  be 
considered  aa  part  of  tbe  same 
transaction,  and  they  must  be  con- 
strued tt^ihcr.     Okmh  v.  Otctta, 


,  A  court  of  equity  will  not  enforce 
an  executory  contract  when  tbe 
consideration  is  founded  on  fraud, 
or  is  malum  in  m,  or  nudum  pro- 
hibitum. It  would  not  create  a 
trust  in  such  case.  Jb. 

.3.  But  where  the  trust  is  declared  by 
a  writing  executed  and  delivered, 
and   the  estate  is  vested  in   the 

rum  plain  ill  It,  and  the  object  of  the 
Biiit  in  tn  compel  a  DHlted  tmstee 
to  cuiivcv  [lie  properly  held  in 
lru9(  to  tiie  cfglai  que  Cnitt,  it  will 
not  bar  (ho  relief  sought,  that  tbe 
conveyance  to  the  Irualee  waa 
made  for  the  purpose  of  delaying 
and  defraudiiiB  the  complainant's 
creditors.  lb. 


prqicrlv ;  or  if  the  bill  li/id  be.'n 
liltd  ('.'e*lal)liahatrusl,eiiheraj! 
a  retinlting  trust  or  on  a  parol 
aRreenieni ;  then  tlie  defence  that 
the  conveyance  Imd  been  made  to 
delay  and  defraud  oreditora  would 
bar  (he  relief.  Jb. 

-5,  Courts  of  equi(T  have  recognized 
I  and  eslabltubed  this  distinction 
between  conveynncea  and  execn- 
tory  contracts ;  where  the  title  is 
tested,  lb  1 7  nevar  Jivoid  it  for 
want  of  consideration ;  and,  on 
the  other  hand,  tbey  never  enforce 
an  executory  contract  without  con- 
sideration—they treat  it  a  ' 


litv. 


lb. 


.  A  conveyance  or  declaration  of 
tnist  by  an  infant,  by  a  deed  ac- 
tually delivered,  is  voidable,  but 
not  void.  But  the  infantj  after 
coming  of  age,  ma;  by  his  acta 
confirm  the  deed.  lb. 


ft24  IN  D  E  X . 


TRUSTEE.  and  uses  it  in  his  own  but^ineft^  he 

18  not  entitled  to  commi^ions.  Jb. 

1.  A  tnisteo,  so  far  as  tlie  trust  ex- 
tends, cafi  never  be  a  purchaser  of  7.  Where  the  executor  was  a  debtor 
the  property  embraced  under  the  of  tbe  testator,  and  a  trust  fund 
trust,  wiibout  tbe  consent  of  all|  established  by  the  testator  con>Uts 
persons  interested.  Wriffht  v.  of  the  debt,  which  the  executor 
tSmithy  1CH>,'     has  never  paid  into  the  estate,  but 

u|K>n  which  he  paid  the  interest 

2.  The  rule  extends  to  all  ciu*es  in  as  it  accrued,  he  is  not  entitled  to 
which  contidence  has  been  reposed,  commissions.  76. 
and  applies  as  strongly  to  those! 

who  have  gratuitously  or  offi-i  3.  An  executor  or  his  representative 
ciously  undertaken  the  manage-' j  is  not  entitled  to  commissions  tm 
ment  of  another's  pn)perty,  as  tOji  any  part  of  the  assets  not  col- 
tliose  who  are  engaged   for  that       lectecl.  lb. 

purpose  and  paid  for  it.  lb. ' 

0.  The  principal  of  a  pj>ecitic  sum 

3.  Wliere  a  trustee  has  investcil  the  ^  benueatlied  as  a  trust  fund  is  noi 
trust  fund  in  business,  trade,  or '  liable  to  commissions ;  they  must 
speculation,  lie  can  be  called  upon  come  out  of  the  residue  of  the 
to  account  for  the  profits  made  by  estate.  lb. 
it,  or  at  the  option  of  the  ceMni  que 

tniiff  to  pay  interest  at  the  highest  10.  The  executor,  by  agreement  with 
rates,  and  with  yearly  rests,  or  the  infant's  father,  liaving  kepi 
comi)ounded.  Hut  it  is  only  in  $1000  as  commissions,  the  amount 
cases  of  gross  misconduct ;  never  must  be  included  in  the  balanw 
for  a  mere  neglect  of  duty,  as  for  ,  on  which  comi>ound  interest  i*  to 
not  investing  the  trust  funds,  but       cMunputed.  Ih. 

letting  them  lie  idle.    MrKintjhCx 

K/r,<  v.  Wdhhy  !•'>(>  11.  A    rcsfni  que   trust  is  entitUHl  l«» 

have  the  interest  on  the  fiind  ht-hl 
•1.  A  trustee  cannot  be  called  to  ac-  in  trust  for  her  paid  to  her  yearly, 
count  for  the  profits  of  a  liusiness  without  any  dciluctions  for  coni- 
in  which  the  fund  was  originally  missions,  until  commissions  are  al- 
invested  lawfully,  merely  because  loweil  and  settled  by  the  pn»|vr 
he  neglected  to  withdraw  it  from  iHturt.  Luthmp  v.  .*?/««//«•«*,•*  AV'r.*, 
that  busines.^.  Ih.  "  IV'2 

o.  But  where  a  pari  of  the  trust  fund  12.  A  trustee  who  uses  the  trust  fund 
c<)nsists  of  inonevs  advanced  to  in  his  own  business,  like  anv  other 
the  trustee,  and  the  trustee,  in  debtor,  must  seek  the  crstui  i/*.'" 
violation   of  the   testator's  direc-      trust  to  pay  the  interest.  lb. 

tions,  neglects  to  invest,  and  con- 
tinues to  use  the  money  in  his  own  IX  A  trustee  who,  contrarv  to  thedi- 
busiiiess,  and  where,  bv  not  paving  rections  of  the  will,  fails  to  invest 
in  his  debt,  he  is  enal)led  to  keep  the  fund,  and  in  flagrant  violation 
certain  railroad  shares,  of  which  of  the  trust,  uses  the  money,  in  hi^ 
he  actually  received  the  income  own  business,  is  not  emit  let!  to  corn- 
half  yearly,  the  trustee  will  be  missions.  lb. 
chargcil    with    annual    ri.»sts   and 

coinj>ound  interest.  The  excess  on  14.  The  trustee  using  the  trust  fund 
the  half  yearly  interest  in  this  having  retained  the  interest.  mu?t 
cjise  being  too  small  for  invest-  pav  interest  uix)n  it  frt>m  the  day 
ment,  the  trustee  will  only  be  held       it  became  due.  ib. 

for  the  vearlv  rests.  Jb. 

m  m 

15.  A  trustee  will  not  be  removed  for 

().  Where  a  trustee,  in  violation  of      every  violation  of  dutv.     For  act* 

the  trust,  fails  to  invest  the  fund,      done  in  bad  faitli,  or  that  have  di- 
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minished  or  endangered  the  truHt|| 
fund  without  bad  faith,  it  in  thej 
duty  of  the  court  to  remove  him.: 

76.1 

16.  But  when  it  appears  that  the  trus- 
tee is  a  responsible  man,  of  large 
property,  and  engaged  in  no  huz-| 
ardous  business,  and  that  the  fund; 
has  not  been  in  any  danger,  and: 
that  he  8upi)ose<l  the  money  was! 
safe  in  his  hands  as  in  any  invest- 
ment he  could  make,  and  that  re-- 
taining  it  would  save  expenses  to! 
the  fund,  his  good  faith  i?  not  im- 
peached, and  he  will  not  be  re-, 
moved.  /6.j 

17.  Whether  a  co-trustee  who  has  paid 
no  attention  to  the  fund,  but  left- 
its  administration  entirely  in  the 
hands  of  the  acting  trustee,  will 
be  removed,  depends  upon  the  con- 
duct of  the  acting  trustee.  I'nder 
the  circumstances  of  this  case,  he 
will  not  be  removed.  lb. 

18.  Vexatious  and  troublesome  con- 
duct on  the  part  of  a  trustee  may 
be  good  ground  for  removing  him 
from  the  trust,  but  held  insuffi- 
cient for  that  purpfise  in  this  case. 

lb. 

10.  The  fund  must  be  invested  on 
bond  and  mortgage  at  the  highest 
rate  of  interest  allowed  by  law,  if 
such  investment  can  be  procured, 
and  so  as  not  to  be  subject  to  taxes 
if  the  trustee  resides  in  a  part  of 
the  state  where  such  exemption 
exists.  lb. 

20.  Costs  to  be  paid  by  trustees  out  of 
their  own  estate.  lb. 

21.  If  an  administrator  or  other  trus- 
tee, directly  or  indirectly,  ])ur- 
chase  lands  at  a  sale  madebv  him- 
self  as  such,  the  sale  will  be  set 
aside  on  application  of  the  par- 
ties reallv  intereste^l.  Smith  v. 
Drake,       '  :M)2 

22.  When  it  is  necessarv  that  lands 
held  in  trust  should  \)c  sold,  and| 
the  trustee  is  in  a  situation  thatj 
induces  him  to  give  more  than' 
any  other  purchaser  would  give,' 


the  court  may  authorize  a  sale  by 
him,  at  a  full,  fair  price  to  be  ap- 
proved by  the  court,  to  himself  or 
to  some  one  for  his  benefit.  (Jol- 
gates  EiW  v. 'Colgate,  372 

i23.  When  a  member  of  a  firm  holds 
I  lands  in  trust,  and  it  is  necessary 
that  thev  should  be  sold,  and  the 
firm  are  willing  to  give  full  value 
for  them,  the  court  will  order  a 
sale  and  conveyance  by  the  trus- 
tee, to  or  in  trust  for  such  firm.  lb. 

See  Master's  Report,  6,  8,  10. 
Relkjioi'S  Society,  4. 


UNILATERAL  CONTRACT. 

Sec  Specific  Performance,  11,  17. 


USURY. 

1.  Where  an  illegal  reservation  has 
been  made  by  the  mortgagee,  and 
the  mortgagor  afterwards  eflccted 
a  new  loan  by  the  assignment  of 
the  mortgage,  representing  it  to 
be  good,  he  Ls  precluded  from 
setting  up  the  original  usury 
against  the  assignee  and  tha^e 
claiming    under    him.      Coult  v. 

12G 


aiming 
McCartij, 


2.  Usury  in  the  contract  between  the 
mortgagor  and  the  assignee  being 
proved,  the  amount  of  bonus  paid 
directed  to  be  deducted  from  the 
principal  of  the  mortgage,  and  a 
decree  for  the  balance  allowed, 
without  costs,  and  without  interest 
on  the  balance  of  principal  from 
the  time   interest   was  last  paid. 

76. 

3.  The  mortgage  being  given  for 
$800,  when,  by  agreement,  only 
S700  was  advanced,  is  usurious. 
The  amount  actually  advanced 
only  can  be  recovered,  without 
interest  or  costs.  Bennett  v.  Had^ 
sell,  174 

4.  The  assignee,  even  without  notice 
of  usuiy,  takes  subject  to  that  de- 
fence, lb. 
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uU   money  and  property  deviBcd'l    2.  The  deed  being  void,  the  ten- 


nnd  bc<iueathed  to  any  of  them,*; 
nntil  they  arrive  at  a  specified  age. 
But  the  administrator  of  such  <lc-, 
ceased  child  is  entitled  to  receive  ' 
the  shares  of  such  next  of  kin  as 
arc  not  witliin  that  age,  for  distri- ' 
bution  to  them.  /6.  j 

11.  A  direction  to  pay  the  income  of. 
each  child   to  its   mother   for  its . 
support  nntil  it  is  entitled   to  its 
share,  will  not  be  held   to  direct 


ant's  right  to  enjoy  the  premises  is 
not  divwted,  unless  the  release  has 
tliat  effect.  .S.  If  the  release  has 
any  other  eU'ect  than  merely  to 
enable  the  executor  to  make  sale 
}>efore  the  expiration  of  the  term, 
the  tenant  is  entitled  to  have  it 
canceled  and  delivered  up.  4. 
The  ])remises  not  having  been 
sold,  the  tenant  is  entitled  to  no 
relief  against  the  release.  Tlie 
testator's  heirs  not  being  j>rivy  to 
such  j)ayment   after  the  death  of ,     it,  they  can  take  no  title  through 


the  child  until  the  others  arrive  at 
the  age  s^wcilied  for  rcrceiving 
their  share.  The  direction  being 
to  j)ay  for  its  support  is  termina- 
ted bv  its  death.  Ih. 

12.  "Where  a  will  directs  the  execu- 


it.  T).  The  tenant  is  not  entitled 
as  against  the  executor,  to  be  sub- 
rogated to  the  rights  of  creditors 
whose  debts  were  discharged  with 
the  money  paid  for  the  ])remi.«es. 
Those  debts  were  actually  paid 
and  dischargetl  by  him  as  execu- 
tors to  erect  and  maintain  a  fence  :  tor  for  the  estate,  and  cannot  be 
aro\m<l  a  cemetery,  and  charges  recovered  from  him.  Hampton  v. 
all  legacies  an<l  exixjnses  directed      ytchofmnj  42.'.> 

by  it  upon  lands  (levise<l,  the  ex- 
ecutors  can    maintain   a  suit    in  14.  "Where  it  does  not  ap|H?ar  whether 
equity  against  the  devisees  of  the       the  testator  did  or  did  not  sign  the 
land,  or  their  assigns,  for  the  ex- 1 
j)enses    of    erecting    such     fence.  ' 
Whether  they  can  maintain   such 
suit   for  legacies  charged   on   the 
land — (^uirre.     (  vnCn  Jij'ra  v.  Ififf-  ; 


lo.  A  tenant  for  a  term  of  vears  un-' 
der  a  will  released  her  term  to 
the  executor,  and  authorized  him 
to  sell  the  premises  in  the  manner 
directed  in  the  will.  The  testator 
had  directed  the  executor  to  sell 
at  the  expiration  of  the  term,  or 
at  the  death  of  the  tenant  before. 
The  tenant,  being  adviseil  that  the 
executor  liad  power  to  convey  the 
premises,  upon  the  surrender  of 
her   term,  purchased   them,   paid 


will  or  acknowledge  the  signature 
to  be  his  in  the  pre^ence  of  the 
witnesses,  but  the  testator,  after 
his  name  was  signed  to  the  will, 
decJared  it  to  be  his  will,  and 
asked  them  to  sign  it  as  witnes>e<. 
and  the  attestation  clause  is  in  the 
handwriting  of  the  ti^taior  and 
declares  that  it  was  sign».*<l  in  the 
presence  of  witnesses,  the  certili- 
cate  must  be  taken  as  true,  and  as 
jiroof  (»f  signing  in  their  presence. 
Jn  rr  Alpaugliit  Wiilj 


'}i). 


.StY  Devisk. 
1j:(;.uy. 


AVITXESS. 


tlu*  price,  and  t«)ok  a  deed  there- 
for.    While  occupying  the  prem-  The  credibility  of  a  witness  is   not 
ises  .'jhe  had  paid  otl' a  mortgage,       affect ed  bv  the  fact  that  he  is  six tv- 


given   by  the  testator,  and  taken 
an  assignment  of  it.     The  testator 
w:is  also  otherwise  in  debt  to  the 
tenant.     Jfrkl — 
1.  The  deed  to  the  tenant  is  void. 


live  vears  old.     »S«n7/i  v.   l^ruh , 

Sec  Will,  14. 

PnviTicE,  11.  12. 
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